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Florida Liquidated Damages 
Defaults & Due Process 

Florida law states that a default admits a plaintiff’s entitlement 

to liquidated damages under a well-pled cause of action, but 

not in the case of unliquidated damages.  See Bodygear 

Activewear, Inc. v. Counter Intelligence Servs., 946 So.2d 1148, 

1150-1151 (Fla. 4th DCA 2006), citing, Bowman v. Kingsland 

Dev., Inc., 432 So.2d 660 (Fla. 5th DCA 1983).  Further, a 

defaulting party has “due process entitlement to notice and an 

opportunity to be heard as to the presentation and evaluation 

of evidence is necessary to a judicial interpretation of the 

amount of unliquidated damages.” See Bodygear Activewear, 

Inc., 940 So.2d 1150-1151.  
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When Are Damages Liquidated? 

• Damages are liquidated when the proper amount to be 
awarded can be determined with exactness from the 
cause of action as pled.  However, damages are not 
liquidated when the court must consider testimony or 
evidence “to ascertain facts upon which to base a value 
judgment.”  For instance, damages were held to be 
unliquidated when the complaint made reference to an 
exhibit that merely stated that defendant owed 
plaintiff $7,219.06.; citing, to Hartford Fire Ins. Co. v. 
Controltec, Inc., 561 So. 2d 1334 (Fla. 5th DCA 1990) 
(rejecting the assertion that damages were liquidated 
simply because a fixed sum was demanded by the 
complaint). 
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Due Process and Notice 

• In Cellular Warehouse, Inc. v. GH Cellular, L.L.C., 957 So. 2d 
662, 666 (Fla. 3d DCA 2007), the court squarely held that 
violation of due process guarantee renders a judgment 
void, and rule 1.540(b)(4) provides relief from void 
judgments at any time. See also BOYI, LLC v. Premiere Am. 
Bank, N.A., 127 So. 3d 850 (Fla. 4th DCA 2013) (reversing 
unliquidated damages due to fundamental error and no 
opportunity to be heard), citing, Sarasota Estate & Jewelry 
Buyers, Inc. v. Joseph Gad, Inc., 25 So. 3d 619, 621 (Fla. 2d 
DCA 2009)(while a trial court may award liquidated 
damages without notice, it is a fundamental error for the 
court to award unliquidated damages without providing the 
required notice and without providing proof of damages).  
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Evidentiary Hearings 

Avi-Isaac v. Wells Fargo Bank, 59 So. 3d 174 (Fla. 
2d DCA 2011), the appellate court held that the 
trial court erred in failing to  set aside a 
foreclosure sale because court did not hold an 
evidentiary hearing; although court conducted a 
hearing on the motion, the buyer did not have a 
meaningful opportunity to be heard when 
denied an evidentiary hearing.  
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Tort Damages/Unliquidated 

Tort damages are unliquidated Manning v. Clark, 
89 So. 2d 339, 341 (Fla. 1956); Garrett v. Am. 
Fruit Growers Inc., 135 Fla. 398, 418-19 (1938) 
(conversion is a tort with unliquidated 
damages).  

7 



Appellate Courts Reverse Awards 

As explained by Mourning v. Ballast Nedam Constr., 
Inc., 964 So. 2d 889, 892 (Fla. 4th DCA 2007), a 
“party has a due process entitlement to notice and 
an opportunity to be heard on unliquidated 
damages pursuant to Florida Rule of Civil 
Procedure, 1.440.”  

Hooters of America, Inc. v. Carolina Wings, Inc. 655 
So.2d 1231 (Fla. 1st DCA 1995) (damages award 
based on default judgment violated due process). 
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