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Sources of Law  

• State common law reflected in treatises 

– Restatement (Second) of Contracts (1981) 

– Specialized:Principles of the Law of Software 
Contracts (2010)  

– Corbin on Contracts 

• Statute: UCC Article 2 (1951) 

• Treaty:  Convention on International Sale of 
Goods (CISG) (1980) 
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Remedial Interests  
Protected by Contract Law 

• The law seeks to protect the expectation 
interests of parties to a contract. 

• Where the expectation interest cannot be 
protected, the law will protect the reliance 
and restitution interests. 

• The interplay of the three interests: CBS, Inc. v. 
Merrick, 716 F.2d 1292 (9th Cir. Cal. 1983). 
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The Philosophy of Contract Damages 

• Generally, contract law does judge between good 
and evil: “Contract liability is strict liability. It is an 
accepted maxim that pacta sunt servanda, 
contracts are to be kept. The obligor is therefore 
liable in damages for breach of contract even if 
he is without fault and even if circumstances have 
made the contract more burdensome or less 
desirable than he had anticipated.” RESTATEMENT 
(SECOND) CONTRACTS, Introductory Note, 
Chapter 11. 
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Provisions Limiting  
or Excluding damages 

• Without provisions limiting or excluding 
damages, the default rules of law favor buyers. 

• Parties do not have unlimited discretion in 
limiting or excluding contractual damages. 

• There must be “at least minimum adequate 
remedies” or “a fair quantum of remedy” in the 
parties’ substituted remedies. Examples: A. 
Raymond Tinnerman Mfg. v. Tecstar Mfg. Co., 
2013 U.S. Dist. LEXIS 28953 (E.D. Wis. 2013) and 
Marvin Lumber & Cedar Co. v. Sapa Extrusions, 
2013 U.S. Dist. LEXIS 108700 (D. Minn. 2013). 
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UCC § 2-719: Contractual Modification  

or Limitation  of Remedy 

  (1)  Subject to the provisions of subsections (2) and (3) of this section and of the 
preceding section on liquidation and limitation of damages, 

  (a) the agreement may provide for remedies in addition to or in substitution for 
 those provided in this Article and may limit or alter the measure of damages 
 recoverable under this Article, as by limiting the buyer's remedies to return of 
 the goods and repayment of the price or to repair and replacement of non-
 conforming goods or parts; and 

  (b) resort to a remedy as provided is optional unless the remedy is expressly 
 agreed to be exclusive, in which case it is the sole remedy. 

 (2)  Where circumstances cause an exclusive or limited remedy to fail of its essential 
purpose, remedy may be had as provided in this Act. 

 (3) Consequential damages may be limited or excluded unless the limitation or 
exclusion is unconscionable. Limitation of consequential damages for injury to the 
person in the case of consumer goods is prima facie unconscionable but limitation of 
damages where the loss is commercial is not. 
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Presumption of Cumulative Remedies 

• Even though “reasonable agreements limiting or 
modifying remedies are given effect, the law 
traditionally disfavors the limitation of remedies. 
It imposes a presumption of cumulative remedies: 
a substituted remedy in a contract will be 
deemed optional unless the parties expressly 
manifest agreement that it is exclusive.  

• To make a substituted remedy exclusive, the best 
practice is to state in the contract that it is the 
“sole and exclusive” remedy. 
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Example of the Presumption  
of Cumulative Remedies 

• A contract provided that in the event of non-
delivery, Seller “shall pay” to the Buyer the 
difference between the Total Base Price under 
the contract and the price at which Buyer 
purchases substitute coal.  The court held that 
the contract did not clearly express an intent to 
provide for an exclusive remedy (Consolidation 
Coal Co. v. Marion Docks, Inc., 2010 U.S. Dist. 
LEXIS 31365 (W.D. Pa. 2010)). Use of the word 
"shall" does not suffice to overcome the 
"presumption that clauses prescribing remedies 
are cumulative rather than exclusive." 
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Exclusion of Consequential Damages 

• Substantial confusion connected with 
terminology: what is a “consequential” damage? 

• Drafting an exclusion of consequential damages: 

– If an exclusive contractual remedy fails of its essential 
purpose, do the parties intend the exclusion of 
consequential damages provision to be legally 
operative? (Depending on the jurisdiction, the 
standard exclusion of consequential damages 
provision may not be effective if the remedy fails of its 
essential purpose.) 
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Incidental Damages 

• “Buyer’s incidental damages” are those expenses 
resulting from the buyer’s inspection of goods, as well 
as the transportation, care, and custody of rightfully 
rejected goods, as well as expenses incurred in 
pursuing the cover remedy. (UCC § 2-715(1)) 

• If a contract excludes consequential but not incidental 
damages, buyers may attempt to squeeze what are 
arguably claims for consequential damages under the 
umbrella of incidental damages. E.g., Florida Recycling 
Servs., Inc. v. Petersen Industries, Inc., 858 So.2d 1114 
(Fla. App. 2003). 
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Attorneys Fees 

• Default “American” rule: No fees 

• An attorneys’ fees provision may allow fees for 
the prevailing party (what does that mean?) 

• Provisions will not always be enforced 

• If provision allows recovery for “costs,” that 
generally does not include attorneys’ fees 
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Liquidated Damages 

• Contract law is designed to put the non-
breaching party in the position he or she would 
have been in if there had not been a breach—it is 
designed to compensate, not punish. 

• The law is not designed to put the non-breaching 
party in a much better position than if the breach 
had not occurred—even if the parties had agreed 
to do that. 

• The law does not enforce penalties or contracts 
that threaten punishment. 
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Liquidated Damages:  
Common Law Test 

• Common law test: 

 (1) The stipulated amount must be reasonable 
in light of the anticipated loss caused by the 
breach; and  

 (2) actual damages would be difficult to 
estimate in advance or to prove after a breach 
occurs. 
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Liquidated Damages:  
Modern Test 

• The UCC, Restatement (Second) of Contracts 
and many jurisdictions have altered the test:  

 (1) The stipulated amount must be reasonable 
in light of the anticipated or actual loss 
caused by the breach; and  

 (2) actual damages would be difficult to 
estimate in advance or to prove after a breach 
occurs. 
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Liquidated Damages:  
How Test Is Applied 

• “If the difficulty of proof of loss is great, 
considerable latitude is allowed in the 
approximation of anticipated or actual harm.  
If, on the other hand, the difficulty of proof of 
loss is slight, less latitude is allowed in that 
approximation.” (Restat 2d of Contracts, § 
356, comment b) 
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The Challenges of  
Indemnity Provisions 

• Drafters need to consider whether the 
substituted remedy provisions should apply to 
indemnity provisions. The contract should 
expressly address this. 

• Some courts hold that if indemnity provisions are 
drafted broadly, they cover first party claims 
between the contracting parties, not just third 
party claims. 
– Problem: indemnity provisions often allow for 

attorneys fees. 

20 



The Challenges of  
Indemnity Provisions 

• Is an indemnity provision necessary (or will 
common law indemnity suffice)? 

• Indemnifying for indemnitee’s own negligence 
requires explicit language stating that the 
indemnity covers such negligence. 

• Overcoming the exclusive remedy of the 
workers’ compensation laws requires an 
explicit statement that the clause is intended 
to do that. 
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Related Drafting Concern: 
The Timing of Triggering Remedies 

• Unless the buyer gives the seller notice of 
breach with respect to accepted goods within 
a reasonable time after the buyer discovered 
or should have discovered the breach, the 
buyer will be “barred from any remedy.” UCC 
§ 2-607.   

– Thus, it is critical for the buyer that the contract 
spells out what constitutes “acceptance” and to 
give itself a reasonable opportunity to inspect. 
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Related Drafting Concerns: 
Warranties 

• Excluding implied warranties: 
– “As is” and "with all faults” are sufficient to exclude 

implied warranties of merchantability and fitness for a 
particular purpose. 

– Defects revealed during inspection are automatically 
excluded. 

– Implied warranty of merchantability: must mention 
“merchantability” 

– Implied warranty of fitness for a particular purpose: 
"There are no warranties which extend beyond the 
description on the face hereof.” 

• Must be conspicuous. 
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Related Drafting Concerns: 
Warranties 

• Generally, warranties warrant that the goods will 
do certain things or be a certain way at the time 
of delivery (that’s when the statute of limitations 
starts to run).  

• Warranties do not extend to future performance 
unless the contract explicitly says it. ". . . where a 
warranty explicitly extends to future performance 
of the goods and discovery of the breach must 
await the time of such performance[,] the cause 
of action accrues when the breach is or should 
have been discovered" (UCC § 2-725(2)).  
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Related Drafting Concerns:  
Reducing Statutes of Limitations 

• Parties may contractually abbreviate the 
limitations period, but there are limits to this: 
– UCC section 2-725(1) provides: “By the original 

agreement the parties may reduce the period of 
limitation to not less than one year but may not 
extend it [beyond four years].” 

– The common law, likewise, allows parties to 
contractually shorten limitations periods, provided 
the shorter period is a reasonable one. Generally, 
the contract cannot enlarge limitations periods. 
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Negotiation Considerations 

• Assess the importance of excluding damages 
by contemplating worse case scenarios. Will 
insurance cover the harm?  

• Just because parties routinely exclude 
consequential damages, should such exclusion 
be automatic? 

• Interplay with indemnity provisions: should 
seller agree to exclude consequential damages 
for third party claims? 
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Drafting Considerations 

• A substituted remedy will not replace UCC remedies 
“unless the remedy is expressly agreed to be 
exclusive.” Without a clear statement that such remedy 
is exclusive, any new remedy will be viewed not as a 
substitute but as a remedy the buyer may choose at 
the buyer’s option.  

• A substituted remedy should always assure a fair 
quantum of remedy is available to the buyer upon the 
seller’s breach.  

• The issue of whether an exclusion of consequential 
damages will survive a failure of essential purpose 
should be expressly addressed in the contract. 
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General Drafting Considerations 

• CLARITY:  Judges never complain that a contract is 
“too clear.”  

• AVOID DRAFTING BY FORM BOOK: Form books 
are a start, not the final destination. 

• KNOW YOUR CLIENT’S BUSINESS. 

• KNOW THE LAW: Contract law varies from 
jurisdiction to jurisdiction. 

• DEFINE TERMS; USE TERMS CONSISTENTLY; and 
DEAL WITH EACH SUBJECT IN ONE PLACE. 
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Example of a Simple 
Substituted Remedy Provision 

• SOLE AND EXCLUSIVE REMEDY. The Parties agree that the Seller 
will repair or replace, at the Seller’s option, any defective part in the 
product for a period of three months from the date of delivery. This 
remedy is intended to be the sole and exclusive remedy of the 
Buyer under this contract. Should this sole and exclusive remedy fail 
of its essential purpose, however, the Seller will return the purchase 
price to the Buyer minus the reasonable value of the Buyer’s use of 
the product. The Parties also agree that, regardless of the failure of 
the sole and exclusive remedy, Seller will not be liable for any 
consequential damages of whatsoever kind or nature. The Parties 
intend the exclusion of consequential damages as an independent 
agreement apart from the sole and exclusive remedy herein. In no 
event shall Seller be liable for any incidental, consequential, special, 
indirect, punitive or exemplary damages, loss of use, loss of profits, 
or business interruption arising from or relating to any breach of 
this agreement or from the Parties’ extra-contractual dealings. 
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Enforcement Considerations 

• UCC2 or other rule (franchise, software) 

• Representations (misrepresentations) v. 
warranties 

• Negate construction v. drafter 

• Agreement on “irreparable injury”? 

• Escalation of dispute resolution 

• Choice of law v. choice of forum (incl. 
arbitration) 
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