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OUTLINE

• Review and update applicable policies 
• Conduct/complete internal investigation
• Review employment records
• Reiterate non-retaliation policy for relevant 
employees/co-workers

• Conduct interviews of relevant supervisors/co-
workers and obtain statements
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CHARGE OF 
DISCRIMINATION/ 
REQUESTS FOR
INFORMATION

• The EEOC will send a Charge of Discrimination
as well as requests for information.

• The requests for information often demand:

• Copies of personnel policies;

• The employee’s personnel file;

• Personnel files of other individuals; and

• Employee contact information for witness
interviews.
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RECEIVING 
AND 
REVIEWING 
CHARGE
– FIRST STEPS

• Closely review the charge for preliminary issues,
which include:

• Coverage limitations under the statute (Title VII and
ADA = 15 or more employees, ADEA = 20 or more
employees)

• Is charging party an employee or independent
contractor, or non-employee (customer or client)?

• Have the claims previously been resolved or released
(by severance agreement or otherwise)?

• Charges may be dismissed at the outset, or easily
addressed, based on preliminary issues.  Failure to
raise some issues, like lack of coverage, may forever
waive the defense.

• Review the personnel policies raised by the situation
and review the personnel file for context.
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WHAT THE EEOC EXPECTS TO SEE:  
TOP LINE
• EEOC guidance on effective positions statements:  https://www.eeoc.gov/employers/effective-
position-statements.  Many top line items go to the character, integrity, and compliance of the
business.

• A description of the organization; include the organization’s contact information, the primary
nature of the business, and the number of employees.

• A staffing or organizational chart is also useful in helping to focus the investigation.

• Provide any practices, policies or procedures applicable to the allegations in the charge.
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TOP LINE CONTINUED

• Start with a short, positive profile of the business, as if recommending it to a friend.  Describe
how long in business, how many people it employs, and any aspects of its business/mission that are
employee and/or minority friendly.  (For example, it is an 8(a) minority-owned government
contractor.)

• Always mention the Equal Employment Policy in the employee handbook.

• Opportunity to show how/why the charge does not fit the company’s larger context.
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WHAT ARE THE 
RELEVANT 
POLICIES IN THE 
HANDBOOK/IN 
PRACTICE

• What were the policies and what should the policies be or 

have been?

• In a harassment case, there should be written notice to the 

charging party of the employer’s complaint procedure.

• This may exist in places other than the employee handbook or be 

conveyed in multiple ways (online intranet site, by e-mail communications 

from HR representatives, disclosure of an employee hotline to call with 

employment issues).

• If the substance of the policy was conveyed or complied with, gather 

documentation and other evidence of this.  For example, the employee did 

complain, and HR fully investigated.

• This may be an opportunity for handbook maintenance or 

update to clean up or supplement sloppy policies.

• Can describe current (cleaned up) state of policies and 

note that policies existed at the relevant time.



CHANCE TO ADD OR CHANGE POLICIES

• Time to reassess on the fly – it may not be too late.

• Sometimes discover that your client does not have a good employee handbook or policy manual.

• The charge may reveal underlying vulnerabilities with the company, its policies, or its employee 

relations.

• You can use this chance to update the policies, may even want to include the new policies in 

statement to show the company’s efforts to ameliorate the issues.

• Could use this for mediation or settlement, or to show that the fault is just technical in nature.



CONDUCTING INTERNAL 
INVESTIGATION

• All relevant witnesses should be interviewed, assured 
of confidentiality, and notified of anti-retaliation policy.

• Care should be taken to ensure 
confidentiality/privilege and to avoid creation of 
discoverable information.

• Advise interviewees not to discuss the charge or the 
investigation with co-workers or anyone outside the 
company. 

• Do not threaten disciplinary action for disclosures as 
such could have a "chilling effect" on employees’ 
rights according to EEOC. (Aug. 2012 pre-
determination letter from Buffalo, NY district office.)
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ATTORNEY PARTICIPATION IN INTERNAL 
INVESTIGATION

• Consider carefully attorney’s role versus that of HR and in-house counsel.

• Look out for conflicts.  Under Professional Rule 1.13, the lawyer must advise employees as the
lawyer’s role representing the company when the company and employee have adverse interests.

• Adversity should be assumed at outset, particularly concerning non-management employees.
Disclosures to such employees should be limited as such may waive the privilege, and/or violate
Professional Rules 1.13 and 1.6.

• Civil Miranda notice. When attorney interacts with employees, need to explain:
• That the attorney’s duty of loyalty lies with the company;

• The company’s interests are not necessarily the same as the employees’ interests;

• What the attorney client privilege is, that the company holds the privilege, and that the investigation is intended
to assist the attorney in providing legal advice to the company; and

• The circumstances under which the employee’s statements may be disclosed to others.

See Upjohn Co. v. United States, 449 U.S. 383, 392 (1981). 
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ATTORNEY PARTICIPATION IN INTERNAL 
INVESTIGATION - CONTINUED

• Attorney should advise management of additional concerns uncovered by the
investigation.  Professional Rule 1.13 requires attorney to act in the best interest of
company as a whole, and to disclose known violations by representatives of any
obligation to the company or any law that might be imputed to the company that is
likely to result in substantial injury to the organization.  See also Professional Rule 2.1
(duty of independent judgment/candid advice).

• The employer must act carefully in addressing liability issues revealed by internal
investigation to avoid further claim of retaliation.

• Attorney must take reasonable action to prevent potential violations.
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INVESTIGATION BEST PRACTICES

• Check information provided by witnesses against documents

• Compare witness stories

• Compare employer actions toward similarly-situated
employees

• Affidavits may be necessary to preserve key information,
prevent loss from employee departure

17



REVIEWING EMPLOYMENT RECORDS

• Review all relevant documents, including the charging party’s personnel file and the files 
of supervisors and others involved.   Review other materials relevant to charge, including 
texts, e-mails, chats, etc.

• Review for recordkeeping issues.  Make sure employer has kept personnel documents 
and employment records for one year from the date of making the record or the 
personnel action involved, whichever is later.  (Includes requests for reasonable 
accommodation, application forms, and records dealing with hiring, promotion, demotion, 
transfer, lay-off or termination, rates of pay, compensation, tenure, selection for training, 
or other terms of employment.) 

• Make sure litigation hold is in place, continuing to hold all materials relating to changing 
parties and similarly-situated employees, including new material.

• Insure employee’s medical file is separate from other files, review if relevant. 
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REVIEWING EMPLOYMENT RECORDS -
CONTINUED

• Don’t forget manager files or desk files.  Often a manager will keep his or her own 
records concerning a difficult subordinate or situation.

• Review the employee handbook, relevant policies and procedures, and ensure that all 
signed acknowledgment forms have been maintained. 

• Collect and review all disciplinary files, internal complaints and information about other 
investigations involving the charging parties.

• Privacy issues can arise as documents may be sensitive or personal, but still subject to 
EEOC review.
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CHARGING PARTY GETS POSITION STATEMENT

• The EEOC may release your position statement and non-confidential attachments to 
the Charging party and their representatives. 

• Purpose is to allow the Charging Party to respond so the EEOC can then assess the 
credibility of the information provided by both parties.

• Raises pressing need to monitor confidentiality and confirm evidence.
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SEGREGATE CONFIDENTIAL INFORMATION 
INTO SEPARATELY MARKED ATTACHMENTS

• Sometimes confidential or sensitive information help to prove the employer’s position.

• The position statement should only refer to, but not identify, information that the employer 
asserts is sensitive medical information, or confidential commercial or financial information.

• Where confidential medical or commercial information is relied upon in the position statement, it 
should be provided in separate attachments to the position statement labeled "Sensitive Medical 
Information," "Confidential Commercial or Financial Information," or "Trade Secret Information," 
as applicable. 

• Provide an explanation justifying the confidential nature of the information contained in the 
attachments.  This will help prevent the EEOC from sharing it with the Charging Party.

• Medical information about the Charging Party is not sensitive or confidential as a result.
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ETHICAL ISSUE FOR ATTORNEYS

• The sharing of position statements with Charging Parties creates new ethical issues for
attorneys.

• Need to consider what information is or is not confidential or protected and justify decision.

• If you suspect the EEOC may disagree about your confidentiality determination, and may not
respect your client’s request for confidentiality, consider whether to include the information.

• Consult with client regarding the benefits and potential dangers presented.

• Assess whether benefit of providing factual support for arguments outweighs danger
that sensitive or confidential information may be disclosed.  May decide not to disclose
it.
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SELECTING STATEMENTS FOR POSITION STATEMENT

• Important to determine key players and discuss with them the information they have

• Compare company position to that of witnesses

• Can select most favorable witnesses

• Evaluate witness credibility and address issues

• Consider potential discrimination theories raised by witnesses

• Consider whether to create a statement or affidavit for favorable employees

• Many attorneys favor statements or affidavits, and the EEOC often requests them

• I am often reluctant to obtain formal statements or affidavits, due to risks created

• There is a danger the testimony will later shift, or the witness will claim coercion
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OUTCOMES FROM POSITION STATEMENT

• There are four possible outcomes:

• EEOC decides to pursue the claim in court on behalf of the individual(s).

• Usually, this decision is based on the nature of the charge, charging parties, or the employer.  Large, 
wide-spread, and/or institutional employers face the highest danger.

• May be based on the novelty of claim or EEOC’s recent concerns, e.g., mental health ADA claims.

• EEOC issues probable cause finding. EEOC issues notice of right to sue. 

• EEOC issues no probable cause finding. EEOC issues notice of right to sue. 

• EEOC makes no finding and issues notice of right to sue.  
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NON-RETALIATION 
POLICY FOR 
EMPLOYEES 
ASSISTING WITH 
POSITION 
STATEMENTS

Participation protection is heightened protection.  Employees 
consulted for position statement may have strong retaliation claim 
for materially adverse change to employment shortly thereafter.

Attorney should advise company not to 
take any adverse action against a 

witness without strong evidence in 
support, especially soon after interview. 

Be careful about taking adverse action 
against any employee who disagrees.

Important to clarify employer’s role in securing employee 
compliance

The position statement is clearly an 
advocacy document, not a neutral 

evaluation of the employee’s claims. 

If co-workers are invited to participate, 
they may disagree with the employer’s 
justifications or want to alter the facts 

asserted or steer the arguments.
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NON-RETALIATION POLICY - CONTINUED

• Witness consulted may be engaging in protected activity.

• Heavy-handedness may support retaliation investigation based on participation in an EEOC
matter.

• Retaliation remains the number 1 bases for an EEOC charge

• EEOC guidance on retaliation expands beyond what most courts consider retaliation:
https://www.eeoc.gov/laws/guidance/enforcement-guidance-retaliation-and-related-issues

• Considers involvement in internal investigation to be “participation”

• Considers bad faith employee complaints to be protected

• Considers causation satisfied if protected activity is one of many “but-for” causes for adverse
action, and may look years to uncover link
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RETALIATION – ADVERSE ACTION

• The U.S. Supreme Court held in BNSF Railway Co. v. White, 548 U.S. 53 (2006), that a
"materially adverse action" under the anti-retaliation provisions encompasses a broader
range of actions than an "adverse action" under the non-discrimination provisions.

• EEOC says “adverse action” includes any change that could be reasonably likely to deter
protected activity even if no tangible effect on employment.

• EEOC says adverse actions can be activities that are not work-related, take place outside
of work, and can even be taken against a third party closely linked to a complaining
employee.

• Recent court decision indicates merely disclosing employee’s EEO activities to others is
not sufficient to constitute an “adverse action.” Paul v. Murphy, Admin. of the General
Services Admin., 948 F.3d 42 (1st Cir., Jan. 24, 2020).
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EEOC CHARGE DATA (2020)

• Retaliation: 33,632 (55.8% of all charges filed)

• Disability: 24,324 (36.1%)

• Race: 23,064 (32.7%)

• Sex: 21,398 (31.7%)

• Age: 14,183 (21.0%)

• Nat’l Origin: 6,377 (9.5%)

• Color: 3,562 (5.3%)

• Religion: 2,404 (3.6%)

• Equal Pay: 980 (1.5%)

• GINA: 440 (0.7%)

(These percentages add up to more than 100 because some charges allege multiple bases.)
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EEOC CHARGE DATA (2020) - CONTINUED

• The agency filed 93 merits lawsuits in 2020, down from 144 the previous year. 

• Most lawsuits filed alleged violations of Title VII of the Civil Rights Act of 1964, followed 
by suits under the Americans with Disabilities Act (ADA). 

• There were 7 subpoena enforcement actions filed by the EEOC.

• Legal staff resolved 165 lawsuits alleging discrimination.
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RESOURCES

• Christopher Lage, Conducting an Ethically Sound Internal EEO Investigation, ABA Labor 
and Employment Law Section Ethics & Professional Resp. Comm. Annual Midwinter 
Meeting g (Mar. 24, 2012)  
http://www.americanbar.org/content/dam/aba/events/labor_law/2012/03/ethics_professio
nal_responsibility_committee_midwinter_meeting/mw2012_lagepaper.authcheckdam.pdf

• Ashley P. Cuttino, EEOC Investigations, Carolinas AGC Foundation, 2014 HR and Safety 
Conference 
https://www.eiseverywhere.com/file_uploads/427a1453b3e1418a06967d4377442390_AP
CPresentation--EEOCInvestigationAshelyCuttino.pdf

• Wolters Kluwer, Commission Talks Confidentiality Requirements in Internal Workplace 
Investigations http://www.employmentlawdaily.com/index.php/news/commission-talks-
confidentiality-requirements-in-internal-workplace-investigations/
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CONTACT INFORMATION

• Jeffrey L. Rhodes

• jrhodes@mcinroyrigby.com

• (703) 841-1100
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EEOC Enforcement 
Initiatives
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 Preventing Systemic Harassment.

 Preserving Access to the Legal System.

 Ensuring Equal Pay Protections for All Workers.

 Addressing Selected Emerging and Developing Issues.

 Protecting Vulnerable Workers, Including Immigrant and Migrant Workers, and Underserved
Communities from Discrimination.

 Eliminating Barriers in Recruitment and Hiring.

EEOC Enforcement Initiatives
Substantive Area Priorities FY 2017-2021
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EEOC’s Renewed Focus on Systemic Investigations and 
Litigation

 EEOC first adopted its systemic initiative in 2006, renewed the initiative in 2012.

 Reiterated its focus on systemic litigation in Strategic Enforcement Plan covering FY
2017-2021.

 “Targeted enforcement”
• Deep dive investigations
• Increased litigation of cases raising substantive area priorities and strategic impact

 Strategic Plan for FY 2018-2022
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Systemic Discrimination

 Involves a pattern or practice, policy, or class case where the alleged 
discrimination has a broad impact on an industry, profession, company or 
geographic area.

 Cases involving systemic discrimination are those where the patterns of 
employment discrimination are the most severe, and where maintenance 
of a successful ‘systemic case’ will have a significant positive impact on 
the employment opportunities available to minorities and women.
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 Targets employers in bigger, more costly systemic discrimination suits

 What do investigators look for?
• Low utilization of available minorities and/or women

• Substantially smaller proportion of minorities and/or women than other comparable employers
(same labor market, same general skill level)

• Substantially smaller proportion of minorities and/or women in management (higher paid vs. lower
paid)

• Policies and practices that have an adverse impact on minorities and/or women, or have the effect of
restricting or excluding minorities or women

• Multiple charges with similar allegations

• Individual charge with allegations suggesting a group of employees was impacted

EEOC Focus on Systemic Discrimination
Targeted Employers
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 Focus on employer pre-employment selection processes
• Pre-employment tests / online assessments

• Drug screens

• Criminal background checks

• Credit checks

• Physical fitness tests

 EEOC looks for disparate adverse impact

 “Fourth-fifths” rule = A selection rate for any race, sex, or ethnic group which is less than four-fifths
(80%) of the rate for the group with the highest rate will generally be regarded by the EEOC as evidence
of adverse impact

• Uniform Guidelines on Employee Selection Procedure, U.S. Office of Personnel Mgmt., available at
http://www.uniformguidelines.com/uniform-guidelines.html#18

Hiring and Promotion Practices
Disparate Impact Analysis

http://www.uniformguidelines.com/uniform-guidelines.html#18
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 EEOC will challenge anything it:
• Investigated after something reasonably came to its attention;

• Found cause to believe was discriminatory; and

• Attempted to conciliate.

 In FY 2020, EEOC filed a total of 93 lawsuits, including:
• 68 suits on behalf of individuals

• 12 non-systemic suits with multiple victims

• 13 systemic suits involving multiple victims or discriminatory policies

EEOC Litigation
The Makings of a Costly Lawsuit
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 Variety of bases:
• Disability (29)

• Sex (37)

• Retaliation (26)

• Race (13)

• Religion (5)

• Age (7)

• National origin (4)

 Most frequently raised issues in EEOC litigation FY 2020:
• Discharge (59)

• Harassment (36)

• Reasonable accommodation (19)

• Hiring (14)

EEOC Litigation
The Numbers
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 FY 2020 saw 33 lawsuits by EEOC challenging workplace harassment

• 24 hostile work environment based on sex

• 8 hostile work environment based on race

• 1 hostile work environment based on national origin

• 12 class cases

• 1 systemic case

 EEOC successfully resolved 62 harassment suits in FY 2019 – 7 of these resolutions involved
allegations of systemic harassment

• Systemic cases:
oEEOC resolved 33 systemic cases (8 included over 100 victims)

o In total, $69.9 million obtained in relief for 25,000 victims of systemic discrimination

oOverall, success rate for conciliation of systemic charges was 64% for FY 2020 (up from 56% FY 2019)

EEOC Litigation
The Numbers
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Conducting the 
Internal Investigation
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 Analyze the Charge

 Determine who will conduct investigation

 Establish a point of contact with the EEOC

 Determine deadline for submission of position statement

 Request extension if needed

 Preserve documents

 Ensure safeguards are in place to prevent retaliation

Initial Steps Upon Receipt of EEOC Charge
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 Identify claims
 Discrimination
 Retaliation
 Harassment
 Hostile work environment
 Failure to accommodate

 Identify key players:  alleged wrongdoers, supervisors/managers, witnesses, decision-
makers, authors of documents

 Identify specific acts

 Determine timeliness for each act referenced in the charge

Initial Steps Upon Receipt of EEOC Charge
Analyze the Charge
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 Consider whether policy, procedure, or practice is implicated (red flag for potential
systemic issue) or if it’s a one-time occurrence

 Determine appropriate scope (unit, department, job function)

 Identify comparators

Initial Steps Upon Receipt of EEOC Charge
Analyze the Charge
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Objective:  

To determine the 
“who, what, when, 
where, why” for each
of the allegations in 
the Charge.

Conducting the Internal Investigation
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 Policies

 Employee handbook / manual and Rules of Conduct

 Acknowledgments

 Training (if any and if helpful)

 Personnel files

 Emails

 Comparator information

 Prior internal complaints

 Written statements

Conducting the Internal Investigation
Identify and Collect Relevant Documents and Data
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 Charging Party (if appropriate)

 Alleged wrongdoer(s) / decision makers
 Recommend starting with manager or supervisor to obtain circumstances surrounding resignation or 

discharge, negative promotion or hiring decisions, etc.

 Employees who may be witnesses – including co-workers, managers, HR

TIPS:  
• Inform all interviewees that employer will not retaliate for participation
• While employer will strive to maintain confidentiality of information provided, not a guarantee
• Do not go overboard – interview only those individuals who are necessary to complete investigation
• Takes notes but keep it factual – do not draw legal conclusions.  These are discoverable if not 

reflecting counsel’s thoughts and opinions!
• Make the witness comfortable but maintain neutral demeanor and language.  Refrain from reacting.
• Investigative interview is not a deposition

Conducting the Internal Investigation
Identify and Interview Key Players and Witnesses
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Drafting an Effective 
Position Statement
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 “At a minimum, it should include specific, factual responses to every allegation of the charge, as well as any other
facts which you deem relevant for EEOC's consideration. The position statement should clearly explain the
Respondent's version of the facts and identify the specific documents and witnesses supporting its position. A well
drafted position statement can help EEOC accelerate the investigation and limit requests for additional information.
EEOC also requests that you submit all documentary evidence you believe is responsive to the allegations of the
charge. If you submit only an advocacy statement, unsupported by documentary evidence, EEOC may conclude that
Respondent has no evidence to support its defense to the allegations of the charge.”

 Fact-based position statement
 Documentary evidence
 Potential for resolution
 Specific, factual responses – no blanket denials
 Clear, concise, complete, responsive
 Identification and segregation of confidential information (if any)

Drafting an Effective Position Statement
Basic Components – What the EEOC Expects
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 Persuasive statement of employer’s position

 Explain EEO policies and any training and complaint procedures

 Discuss charging party’s employment history

 Identify decision maker (if possible, assert “same actor” defense)

 Explain non-discriminatory/business reasons for disputed decisions/actions

 Request close of investigation

TIPS:  

 Position statement is not a brief – avoid lengthy discussions of legal precedent.

 Provide no more and no less information than needed to fully respond to each allegation of the charge.  
Focus on specific factual responses and other facts relevant for EEOC’s consideration.

 Don’t overstate your position.  Be accurate.

 Keep in mind:  Charging Party may receive your position statement and non-confidential attachments 
and has opportunity to respond.

Drafting an Effective Position Statement
Basic Components
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Confidential Information

Medical information (except Charging Party’s)
 Social Security Numbers
Non-relevant personally identifiable information of witnesses,

comparators or third parties, i.e., SSNs, dates of birth (in non-age cases),
home addresses, telephone numbers
 Confidential commercial or financial information
 Trade secrets
 References to other charges filed against Respondent or other charging

parties
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 Defenses to highlight in position statement

 Demonstrate the Charging Party unable to establish requisite elements of claim:

1) Physical/mental impairment that substantially limits one or more major life activities

2) Record of impairment – or – regarded as having impairment

3) Can perform essential functions with or without accommodation

4) Adverse employment action because of disability, or employer failed to reasonably accommodate

 Show that the employer granted accommodations and/or engaged in the interactive process

 Show that the Charging Party did not request accommodation and employer had no reason to know or believe 
accommodation was needed

 Demonstrate legitimate, non-discriminatory business reason for adverse action

 Demonstrate specific accommodation was not reasonable 

 Establish affirmative defenses:

 employer was unable to accommodate due to undue hardship

 Charging Party posed direct threat to health and safety (to him/herself or others in workplace)

Drafting an Effective Position Statement
Charge-specific variations – Accommodations
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 Narrow scope as much as possible

 Unit, department
 Employees reporting to same supervisor or manager
 Employees holding same job title

 Employees working in same facility/location

 Demonstrate isolated incident, unique occurrence

 Show comparator information – Charging Party not similarly situated
 Explain and highlight differences

 If disparate impact claims, establish neutral policy or practice
 on its face and in its application

 Show why business necessity defense applies

Drafting an Effective Position Statement
Charge-specific variations – Class Claims
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 Establish legitimate nondiscriminatory reason for not hiring the individual

 Required job skills and qualifications

 Reasonably related to job

 More qualified candidate hired

 Comparators – others in same protected category hired

 Selection devices

 Show the selection device is neutral on its face and in its application

 No adverse impact on protected category (remember 4/5 rule)

 If available, validation studies

 Highlight diversity in workforce

 Decision maker in same protected group

 Emphasize robust EEO policies

 Affirmative action plans, if applicable

Drafting an Effective Position Statement
Charge-specific variations – Failure to Hire
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Emerging Trends
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 ADEA prohibits age discrimination, even if for reasons such as protecting the employee due to higher
risk of severe illness from COVID-19

 Religious objections to vaccine and mask requirements

 National origin discrimination has become an increasing target of EEOC enforcement activity

• COVID-19 may shift this concern towards national origin discrimination against Asian Americans

 May be a significant uptick in ADA litigation

• What counts as a “disability” under the ADA, especially considering COVID-19 symptoms and long term effects

• Requests to continue remote work as an accommodation

 Equal pay

• Women and racial minorities have not returned to work at the same rate as their white male counterparts

Emerging Trends
Return to Work
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 Qualification standards and inflexible leave policies that discriminate against individuals with disabilities

 Accommodating pregnancy-related limitations under the Americans with Disabilities Act Amendments
Act and the Pregnancy Discrimination Act

 Protecting LGBTQ+ individuals from discrimination based on sex

 Clarifying the employment relationship and application of workplace civil rights protections in
increasingly complex employment relationships

• Significant increase in these types of cases in FY 2020

 Addressing discriminatory practices against those who are Muslim or Sikh, or persons of Arab, Middle
Eastern or South Asian descent

Emerging Trends
Other
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Questions?
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