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THE CURRENT LITIGATION 
LANDSCAPE

The amount of  money being spent on commercial 
litigation in the U.S. is outpacing the growth in cases:

• In 2020: $6.5 billion

• In 2021: $7.3 billion

• In 2022: $7.8 billion
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THE CURRENT LITIGATION 
LANDSCAPE

Litigation Funding

Assets under management in Litigation Finance 
doubled
from 2017 – 2020 to $10 billion.

E-discovery costs continue to rise.
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THE CURRENT LITIGATION 
LANDSCAPE

Expect 42% to cases settle.

Courts have developed court-annexed Mediation 
Programs.
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Ways to manage disputes
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Lessons from M&A

exclusions . . . carve-outs . . . exceptions
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“Company Material Adverse Effect” means any change, event, 
violation, inaccuracy, effect or circumstance (each, an “Effect”) that, 
individually or taken together with all other Effects that exist or have 
occurred prior to the date of determination of the occurrence of the Company 
Material Adverse Effect, (A) has had or would reasonably be expected to 
have a material adverse effect on the business, financial condition or results 
of operations of the Company and its Subsidiaries, taken as a whole; or (B) 
would reasonably be expected to prevent or materially impair or delay the 
consummation of the Merger, it being understood that, in the case of clause 
(A) or clause (B) none of the following (by itself or when aggregated) will be 
deemed to be or constitute a Company Material Adverse Effect or will be 
taken into account when determining whether a Company Material Adverse 
Effect has occurred or may, would or could occur (subject to the limitations 
set forth below):

13



(i) changes in general economic conditions in the United States or any other country or 
region in the world, or changes in conditions in the global economy generally (except to the extent 
that such Effect has had a materially disproportionate adverse effect on the Company relative to the 
other companies of a similar size operating in the industries in which the Company and its 
Subsidiaries conduct business, in which case only the incremental disproportionate adverse impact 
may be taken into account in determining whether there has occurred a Company Material Adverse 
Effect; 

(ii) changes in conditions in the financial markets, credit markets or capital markets in the 
United States or any other country or region in the world, including (A) changes in interest rates or 
credit ratings in the United States or any other country; (B) changes in exchange rates for the 
currencies of any country, or (C) any suspension of trading in securities (whether equity, debt, 
derivative or hybrid securities) generally on any securities exchange or over-the-counter market 
operating in the United States or any other country or region in the world (except to the extent that 
such effect has had a materially disproportionate adverse effect on the Company relative to other 
companies of a similar size operating in the industries in which the Company and its Subsidiaries 
conduct business, in which case only the incremental disproportionate adverse impact may be taken 
into account in determining whether there has occurred a Company Material Adverse Effect)
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(iii) changes in conditions in the industries in which the Company and its 
Subsidiaries conduct business (except to the extent that such Effect has had a 
materially disproportionate adverse effect on the Company relative to other 
companies of a similar size operating  in the industries in which the Company 
and its Subsidiaries conduct business, in which case only the incremental 
disproportionate adverse impact may be taken into account in determining 
whether there has occurred a Company Material Adverse Effect):

(iv) changes in regulatory, legislative or political conditions (including the 
imposition or adjustment of tariffs) in the United States or any other country 
or region in the world (except to the extent that such Effect has had a 
materially disproportionate adverse affect on the Company relative  to other 
companies of similar size operating in the industries, in which case only the 
incremental disproportionate adverse impact may be taken into account in 
determining whether there has occurred a Company Material Adverse Effect);
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(v) any geopolitical conditions, outbreak of hostilities, acts of war, 
sabotage, terrorism or military actions (including any escalation or 
general worsening of any such hostilities, acts of war, sabotage, 
terrorism or military actions) in the United States or any other 
country or region in the world (except to the extent that such Effect 
has had a materially disproportionate adverse effect on the 
Company relative to other companies of similar size operating in 
the industries in which the Company or its Subsidiaries conduct 
business, in which case only the incremental disproportionate 
adverse impact may be taken into account in determining whether 
there has occurred a Company Material Adverse Effect);
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(vi) earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires or other natural disasters, whether conditions,
epidemics, pandemics and other force majeure events in the United States or any other country or region in the world (except to the 
extent that such Effect has had a materially disproportionate adverse effect on the Company relative to other companies of similar size 
operating in the industries in which the Company and its Subsidiaries conduct business, in which case only the incremental 
disproportionate adverse impact may be taken into account in determining whether there has occurred a Company Material Adverse 
Effect);

(vii) any Effect resulting from the announcement of this Agreement or the pendency of the Merger, including the impact thereof on the 
relationships, contractual or otherwise, of the Company and its Subsidiaries with employees, suppliers, customers, partners, vendors, 
Governmental Authorities or any other third Person (other than for purposes of any representation and warranty contained in Section 
3.5);

(viii) The compliance (other than compliance with the covenant to operate in the ordinary course of business pursuant to Section 5.1) 
by any Party with the terms of this Agreement, including any action taken or refrained from being taken pursuant to or in accordance 
with this Agreement;

(ix) any action taken or refrained from being taken, in each case to which Parent has expressly approved, consented to or requested in 
writing (including via email) following the date of this Agreement;

(x) changes or proposed changes in GAAP or other accounting standards or applicable Law (or the enforcement or interpretation of any 
of the foregoing) or changes in the regulatory accounting requirements applicable to any industry in which the Company and its 
Subsidiaries operate (except to the extent that such Effect has had a materially disproportionate adverse effect on the Company relative 
to other companies of a similar size operating in the industries in which the Company and its Subsidiaries conduct business, in which 
case only the incremental disproportionate adverse impact may be taken into account in determining whether a Company Material
Adverse Effect has occurred);

(xi) changes in the price or trading volume of the Company Common Stock, in each case in and of itself (it being understood that any 
cause of such change may be deemed to constitute, in and of itself, a Company Material Adverse Effect and may be taken into 
consideration when determining whether a Company Material Adverse Effect has occurred);

17



(xii) . . . any failure . . . to meet public estimates or expectations . . . 
internal budgets, plans, projections or forecasts . . .;

(xiii) the availability or cost of equity, debt or other financing . . . ;

(xiv) any Transaction Litigation or other Legal Proceeding 
threatened . . .; and

(xv) any matters expressly disclosed in the Company Disclosure 
Letter.
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What happened?
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“The real question is whether an ordinary course covenant means 

‘ordinary course’ on a clear day or ‘ordinary course’ based on the hand 

you’re dealt . . . If you have flooding, it is the ‘ordinary course’ of what 

you do consistent with past practice when you are in a flood, or is it 

‘ordinary course’ on a clear day when there hasn’t been any rain?  Are 

people doing things that are ‘ordinary course’ when there is a pandemic, 

and is that what the contract contemplates?  Or, as the defendant casts 

it, is this really a clear-day type provision where you have to deliver in the 

condition that they were when you signed?”

Delaware Vice Chancellor J.Travis Lester (May 8, 2020)
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Strategic vagueness vs. precision

Look at the whole contract – and the whole situation.

Develop your negotiating skills (you’ll need them).
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Letters of  Intent

Are they enforceable or not?
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Sign posts -- “stickiness” -- deal momentum

Reputation “within” the deal

Organizing effect

Being an “integrity player”

Keeping one’s word

Hwang, “Deal Momentum”, U.C.L.A Law Review, 65 UCLA 376 (2018)
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Sun Tsu

Winning without Fighting
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. . . Real entrepreneurs don’t start lawsuits.  And it’s not because they don’t want their day 

in court.  They know that there are some things more important than being right.  Who 

can afford the legal bills, the time spent, or – most important – the energy required to 

engage in legal combat.  Real entrepreneurs realize that they cannot wait the five, six or 

even ten years necessary to resolve a dispute.  Particularly when the outcome is critical, a 

speedy settlement may be far more important than smashing your opponent to his knees in 

a packed courtroom.

In bringing the lawsuit . . . Mr. Scully shows us his instincts, and they all run to the 

power side of  the ledger.  It certainly is possible that he was lied to or worse by his former 

employer.  But he is acting as an executive would – not as an entrepreneur.  He is looking 

to outspend and outlast his opponents.  If  he were an entrepreneur, he’d be looking to 

outsmart them instead.

Wall Street Journal

March 11, 1994
25



No Cessation

“The Parties agree there will be no cessation of performance 
under the contract due the existence of a Dispute; provided, 
however, all monies owed under the Agreement and not part of 
the Dispute must be timely paid in accordance with the 
Agreement.  Notwithstanding the existence of a Dispute, the 
Parties shall pay monies owed as provided in the Agreement in 
accordance with all aspects of performance not subject to the 
dispute.”  
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Express Condition

“The Parties shall seek to resolve in good faith any Dispute arising out 
of or related to this Agreement, including without limitation any alleged 
breach, termination or invalidity, in accordance with the provisions of 
Section [----]. The procedures in Section [----] shall be the exclusive 
mechanism for resolving any Dispute that may arise from time to time, 
and good faith performance under Section [----] is an express condition 
precedent to [litigation; arbitration] of the Dispute.”
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Internal Negotiation

“Upon receipt of a notice of Dispute (“Dispute Notice”), the Parties shall first attempt in good faith to resolve the Dispute 

described in the Dispute Notice through consultation and negotiation between themselves, including without limitation not fewer 

than [     ] sessions attended by [Title/Role] for [Company] and by the [Title/Role] for [Company].  In the event that such Dispute is 

not resolved on an informal basis within [      ] Business Days after one Party delivers the Dispute Notice to the other Party, 

whether the negotiation sessions take place or not, either party may, by written notice to the other party (“Escalation to Executive 

Notice”), refer such Dispute to the executives of each Party set out below (or to such other person of equivalent or superior 

position designated by such party by written notice to the other Party)(“Executive(s)”).

Executive of [Name Party] [Executive Name], [Title]

[Address] . . . 
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NARROWLY DRAFTED CHOICE OF LAW PROVISION

"This Agreement shall be construed in accordance with the law of the State of California." 

Is a claim for fraudulent inducement, based on negotiations that occurred in New York, governed by California 

law or by New York law?

• See Krock v. Lipsay, 97 F.3d 640, 645 (2d Cir. 1996) ("Under New York law, a choice-of-law provision 

indicating that the contract will be governed by a certain body of law does not dispositively determine 

that law which will govern a claim of fraud arising incident to the contract.") (emphasis in original).
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DRAFT BROADLY IF INTENT IS TO CAPTURE ALL TYPES OF CLAIMS

Plain language:

• Any disputes arising out of or related to this Agreement, or the Parties' relationship created 

hereby, shall be governed by the internal law of the State of ________. 

Belts-and-suspenders:

• This Agreement, and all claims or defenses based on, arising out of, or related to this 

Agreement of the relationship of the Parties created hereby, including without limitation those 

arising from or related to the negotiation, execution, performance, or breach of this 

Agreement, whether sounding in contract, tort, law, equity, or otherwise, shall be governed by, 

and enforced in accordance with, the internal laws of the State of _____ including its statute of 

limitations, without reference to its choice of law rules or any principle calling for application 

of the law of any other jurisdiction. 
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PERMISSIVE (NON-EXCLUSIVE) CHOICE OF FORUM PROVISION

"Any claims arising from this Agreement may be heard in the 

courts of the State of California.” 
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DRAFT BROADLY IF INTENT IS TO BE EXCLUSIVE 

Plain language:

• Any disputes arising out of or related to this Agreement shall be heard only in the courts of 

________. 

Belts and suspenders:

• Any disputes arising out of or related to this Agreement or any other aspect of the Parties' 

relationship shall be heard only in the courts of ________ to the exclusion of all other courts 

and fora. The Parties irrevocably consent to the jurisdiction of, and venue in, such courts and 

waive any objection that such courts are an inconvenient forum.
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MAKE SURE YOU SPECIFY COURTS THAT HAVE SUBJECT MATTER 
JURISDICTION

Any disputes arising out of or related to this Agreement or any other aspect of the Parties' 

relationship shall be heard only in the state or federal courts located in the State of Delaware, 

to the exclusion of all other courts and fora.

or

Any disputes arising out of or related to this Agreement or any other aspect of the Parties' 

relationship shall be heard only in the U.S. District Court for the District of Delaware if 

federal subject matter jurisdiction exists, or if not only in the state courts of the State of 

Delaware, in each case to the exclusion of all other courts and fora.
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SPECIFY THE DISTRICT OR COUNTY IF APPLICABLE

General:

• Any disputes arising out of or related to this Agreement or any other aspect of the 

Parties' relationship shall be heard only in the state or federal courts in New York, to 

the exclusion of all other courts and fora.

Specific:

• Any disputes arising out of or related to this Agreement or any other aspect of the 

Parties' relationship shall be heard only in the state or federal courts located in New 

York County, New York, to the exclusion of all other courts and fora.

.
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SPECIAL NEW YORK STATUTE CONVEYING JURISDICTION

The parties to any contract . . . relating to any obligation arising out of a transaction covering in the 

aggregate not less than two hundred fifty thousand dollars . . . may agree that the law of this state shall 

govern their rights and duties . . . whether or not such contract . . . bears a reasonable relation to this 

state.

Notwithstanding any act which limits or affects the right of a person to maintain an action or 

proceeding . . . any person may maintain an action or proceeding against a foreign corporation . . . 

where the action or proceeding arises out of or relates to any contract . . . for which a choice of New York 

law has been made . . . and which (a) is a contract . . . relating to any obligation arising out of a 

transaction covering in the aggregate, not less than one million dollars, and (b) which contains a 

provision or provisions whereby such foreign corporation . . . agrees to submit to the jurisdiction of the 

courts of this state.

NY General Obligation Laws 5-1401, -1402
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NARROW ARBITRATION CLAUSE

"Any claims arising from this Agreement shall be resolved 

by arbitration before/under . . . .” 
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BROAD ARBITRATION CLAUSE (ARBITRATOR DETERMINES 
JURISDICTION)

“All controversies, claims or disputes that arise out of or relate to the Agreement or the 

construction, interpretation, performance, termination, enforceability or validity of the 

Agreement, or the commercial economic or other relationship of the parties thereto, shall be 

resolved [by arbitration].”

• - in the agreement or in the rules governing the specified arbitration forum -

“The arbitrator shall have the power to rule on his or her own jurisdiction, including any  

objections with respect to the existence, scope, or validity of the arbitration agreement or to 

the arbitrability of any claim or counterclaim.”

AAA Commercial Arbitration Rule R-7

37



WAIVER OF JURY TRIAL (WHEN PERMITTED)

Plain language:

• EACH PARTY WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION ARISING OUT OF OR 

RELATING TO THIS AGREEMENT.   

Belts and suspenders:

• EACH PARTY HEREBY WAIVES ITS RESPECTIVE RIGHTS, IF ANY, TO A JURY TRIAL OF ANY CLAIM, 

CONTROVERSY, OR CAUSE OF ACTION BASED ON OR ARISING OUT OF THIS AGREEMENT OR ANY 

OF THE TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY REPRESENTS THAT IT HAS 

REVIEWED THIS WAIVER AND EACH KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL 

RIGHTS FOLLOWING CONSULTATION WITH LEGAL COUNSEL. 
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REMEDY AND DAMAGES LIMITATIONS

Consequential Damages Waivers in M&A Agreements, 2006-2019

• 2%-9% agreements expressly included consequential damages

• 26%-55% agreements expressly excluded consequential 
damages

• 39%-63% agreements silent

See ABA Private Target Mergers and Acquisitions Deal Point 
Studies 

39



WAIVER OF CONSEQUENTIAL, INCIDENTAL 
AND PUNITIVE DAMAGES

Except as otherwise provided in [Section ___ (Payment provisions 
of agreement), Section __ (Indemnity), Section __ 
(Confidentiality), or Section __ (Other terms)] in no event shall 
[Seller or Buyer or Either Party or any of their representatives] be 
liable under this Agreement to [Buyer or Seller or other Party] or 
any third party for Consequential, Indirect, Incidental, Special, 
Exemplary, Punitive, or Enhanced Damages, or Lost Profits or Lost 
Revenue, or Diminution in Value arising out of, Relating to, or in 
Connection with any breach of this Agreement, Regardless of the 
legal or equitable theory (Contract, Tort or otherwise) upon which 
the claim is based.
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LIQUIDATED DAMAGES PROVISION

“If Seller [fails to deliver the Products by the Delivery Date/materially breaches 
its obligations, representations, or warranties in Sections __ and __] (the 
“Seller Breach”), the Seller shall pay to Purchaser an amount equal to [__%] of 
the Purchase Price of the Products/ [$_____ for each [business] day a Seller 
Breach continues (the “Liquidated Damages”).  The parties intend that the 
Liquidated Damages constitute compensation, and not a penalty.  The parties 
acknowledge and agree that the Purchaser’s harm caused by a Seller Breach 
would be impossible or very difficult to accurately estimate, and that the 
Liquidated Damages are a reasonable estimate of the anticipated or actual 
harm that might arise from a Seller Breach.  The Seller’s payment of the 
Liquidated Damages is the Seller’s sole liability and entire obligation and the 
Purchaser’s exclusive remedy for any Seller Breach.” 
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Best practices
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Drafting

• Negotiating and Drafting Contract Boilerplate, Tina Stark

• Drafting Contracts: How and Why Lawyers Do What They Do, Tina 
Stark

• A Manual of Style for Contract Drafting (Fourth Edition), Kenneth A. 
Adams

• Working with Contracts, What Law School Doesn’t Teach You
(Second Edition), Charles M. Fox

• Legal Writing in Plain English, A Text with Exercises, Bryan Garner 
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Negotiation

• 3-D Negotiation, Powerful Tools to Change the Game in Your Most 
Important Deals, David Lax and James Sebanius

• Negotiating the Nonnegotiable, Daniel Shapiro

• Negotiating Genius: How to Overcome Obstacles to Achieve Brilliant 
Results at the Bargaining Table, Deepak Malhotra and Max H. Bazerman

• Negotiating the Impossible, How to Break Deadlocks and Resolve Ugly 
Conflicts (Without Money or Muscle), Deepak Malhotra

• The Contract Negotiation Handbook, An Indispensable Guide to 
Contract Professionals, Stephen R. Guth

• Never Split the Difference, Negotiating As If Your Life Depended On It,

Chris Voss and Tahl Raz
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General Counselship

•High Performance with High Integrity, Ben Heineman, Jr.

• Indispensable Counsel, The Chief Legal Officer in the 
New Reality, E. Norman Veasey and Christine T. De 
Gugulielmo

•The Inside Counsel Revolution, Resolving the Partner-
Guardian Tension, Ben Heineman, Jr.
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”She was an introvert, and as such she had unique 
powers in negotiation – perhaps less obvious but no 
less formidable.  She’s probably prepared more than 
everyone else.  She had a quiet but firm speaking 
style.  She rarely spoke without thinking.  Being 
mild mannered, she could take strong positions 
while coming across as perfectly reasonable.  And 
she tended to ask questions – lots of them – and 
actually listened to the answers, which no matter 
what your personality, is crucial to strong 
negotiation.”

Quiet: The Power of  Introverts in a World that Can’t 
Stop Talking – Susan Cain (2012)
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Thinking Beyond the Agreement
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Closing Remarks
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Discourage litigation.  Persuade your neighbors to 
compromise whenever you can.  Point out to them 
how the nominal winner is often the real loser – in 
fees, expenses, and waste of  time.  As a peacemaker, 
the lawyer has a superior opportunity of  being a 
good man.  There will be business enough.

Lincoln – Notes for a Law lecture
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• Copyrights retained by the speakers.
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CONTACT INFORMATION

Marc L. Kuemmerlein, Of Counsel

Kutak Rock

marc.kuemmerlein@kutakrock.com

Charles A. Weiss, Partner

Holland & Knight

charles.weiss@hklaw.com

Connie Boland, Partner

Thompson Hine

connie.boland@thompsonhine.com

52

mailto:marc.kuemmerlein@kutakrock.com
mailto:charles.weiss@hklaw.com
mailto:connie.boland@thompsonhine.com

