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 Cohen Seglias is one of the premier construction law firms in the 
country.

– Ranked 7th nationally in ABC’s Construction Executive’s 
survey of the best construction law firms.

 Our attorneys and construction practice groups are frequently 
recognized nationally and regionally.

 We represent over 1,200 construction and construction-related 
companies across the country. 

 We have more than 80 attorneys across 8 offices in Delaware, 
Kentucky, New Jersey, New York, Pennsylvania, and 
Washington, DC.



TOPICS
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 Liquidated damage provisions generally

 Unenforceable penalties:

– How does an enforceable liquidated damage 
provision differ from an unenforceable penalty?

 Sole remedy of the Owner

– Are liquidated damages the owner’s sole remedy in 
the event of a breach of contract?
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Liquidated Damages
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 “Damages for breach by either party may be 
liquidated in the agreement but only at an 
amount that is reasonable in light of the 
anticipated or actual loss caused by the breach 
and the difficulties of proof of loss.” 

 “A term fixing unreasonably large liquidated 
damages is unenforceable on grounds of public 
policy as a penalty.” 

Restatement (Second) of Contracts §356(1)

WHAT ARE THEY?
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 Based on the idea that parties are free to enter into 
contracts that contain provisions that apportion 
damages in the event of a breach or default, and may 
agree to a particular measure of damages.

 At the time parties enter into a contract, they set out 
the monetary measure of damage due to a certain 
type of breach, such as:

– Delay in performance

– Failure to meet MBE/WBE/DBE goals

A type of stipulated sum provision:

WHAT ARE THEY?
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 To avoid the uncertainty, delay, and expense of using 
the judicial process to determine damages

– Proving damages, especially ones resulting from 
construction delays and impacts, can take a lot of 
proofs.

 To provide control to parties:

– The parties can know ahead of time what will happen 
in the case of breach

– Can apportion risk

To provide a reasonable damages projection:

WHY ARE THEY USED?
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Liquidated Damages vs. 
Unenforceable Penalties



LIQUIDATED DAMAGES ARE NOT
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 Incentives for performance

 Meant to provide a “windfall” for the other party

 A penalty
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 Penalizes a contractor for failing to perform 
contractual obligations

 Encourages a contractor to avoid non-
performance

 Provides an excessive amount of liquidated 
damages that will far exceed the actual damages 
that could be incurred (unconscionable)

24 Williston on Contracts § 65:1 (4th ed.)

Impermissible when the provision:

LIQUIDATED DAMAGES VS. 
UNENFORCEABLE PENALTIES
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 Party challenging provision as a penalty:

– Majority view: New Jersey, Iowa, Nevada, Illinois, 
Colorado, New York, Texas, Delaware, New 
Hampshire, Utah, Louisiana, Wisconsin, California (in 
non-consumer transactions)

 Party seeking to enforce provision must initially prove 
it is a reasonable forecast of damages:

– Minority view: Connecticut, Maine, Pennsylvania, 
Tennessee

Who bears the burden of challenging a provision as 
an unenforceable penalty? 

LIQUIDATED DAMAGES VS. 
UNENFORCEABLE PENALTIES



COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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1. Status of the Project

2. No Assessment of Actual Damages

3. Clearly Excessive or No Actual Damage
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 Is the provision being used to assess liquidated 
damages even after the project achieves 
substantial completion?

 Has the owner taken occupancy or achieved 
beneficial use?

 Likely an unenforceable penalty

“Status of the Project” Argument

COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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 The amount of liquidated damages must be a 
“reasonable forecast of just compensation for the 
harm that is caused by the breach.” Wasserman’s 
Inc. v. Middletown, 645 A.2d 100, 106 (N.J. 1994)

 The other party must make some effort to identify 
possible damages if a project completes late and 
compare it to the LD amount

 Likely an unenforceable penalty

“No Assessment of Actual Damages” Argument

COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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 When should an assessment of actual damages 
be performed?

– At the time of contracting

OR

– At the time of breach

– Or Both!

DEPENDS ON THE STATE!

“No Assessment of Actual Damages” Argument

COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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 Violates public policy—law discourages “windfalls”

 Likely an unenforceable penalty

“Clearly Excessive Damages” or “No Actual 
Damages” Arguments

COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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 Courts will not enforce LD provision where there is no 
actual damage caused by a breach.

– Difference between “no damages” vs. unquantified

• No damages = LDs barred

• Unquantified = Possibility, but must offer evidence of 
actual damages

 If no actual damages, then the provision is just an 
unenforceable penalty.

“Clearly Excessive Damages” or “No Actual 
Damages” Arguments

COMMON ARGUMENTS TO CHALLENGE 
LD PROVISION AS PENALTY
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 LD provision of $1,000 per day of delay

 Applicable Provision:

– “These per diem delay damages are assessed as agreed 
[LDs] because the Parties have considered the difficulty of 
determining the City’s actual damages and agreed that 
computation of the City’s actual damages is impossible…”

 Discovered in depositions that the actual pre-contract 
analysis done by City was based on an analysis of “similar” 
projects in the 1990s

D.A. Nolt, Inc. v. Philadelphia Municipal Auth., 463 F. 
Supp. 3d 539 (E.D. Pa. 2020)

CASE EXAMPLE
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 The person who came up with the $1,000 per day rate 
for the City had: 

– No first-hand knowledge of the prior LD analysis

– No contemporary documentation from then to 
support potential damages in event of delay to 
support LD rate

 The Court found the provision to be an unenforceable 
penalty because the LD provision was not based on a 
“reasonable forecast of estimated actual damages[.]”

D.A. Nolt, Inc. v. Philadelphia Municipal Auth., 463 F. 
Supp. 3d 539 (E.D. Pa. 2020)

CASE EXAMPLE
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 It did not matter that the actual damages approximated 
the LD sum total figure:

 “A liquidated damages award not based on any 
reasonable pre-estimate of actual damages is not 
retroactively rendered reasonable simply because, 
by apparent happenstance, the actual damages 
accrued are roughly equal to the liquidated 
damages award.”

Nolt, 463 F. Supp. 3d at 547

D.A. Nolt, Inc. v. Philadelphia Municipal Auth., 463 F. 
Supp. 3d 539 (E.D. Pa. 2020)

CASE EXAMPLE



DRAFTING TIPS FOR LIQUIDATED 
DAMAGE PROVISIONS
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 Ensure owner performs appropriate pre-contract 
assessment or forecast of anticipated damages in 
event of breach related to specific contract

– Any supporting documents or underlying bases of the 
analysis should be internally retained in the event of 
litigation 

 State that the actual damages from a breach are not 
readily or easily ascertainable, requiring use of LDs



DRAFTING TIPS FOR LIQUIDATED 
DAMAGE PROVISIONS
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 State that the actual damages from a breach are not readily or 
easily ascertainable, requiring use of LDs

 State that the LD amount is a fair and reasonable approximation 
of actual damages to be suffered in the event of a breach

– Ensure the LD amount is a reasonable approximation—
some type of objective financial analysis should be 
undertaken

– Have hard evidence of reasonableness before or at the 
time of signing 

 Include clear and unambiguous LD amounts and/or formula



DRAFTING TIPS FOR LIQUIDATED 
DAMAGE PROVISIONS
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 Ensure the LD amount, both the rate and potential 
cumulative sum amounts are not excessive or 
unconscionable. Examples:

– Include a “cap” of total liquidated damages, potentially as a 
percentage of the contract price 

– State LDs will stop accumulating upon owner taking 
use of the premises or substantial completion being 
achieved (some type of objective measure)

– State that liquidated damages will not accrue as a result of 
delay outside the contractor’s control (and provide a 
way for the contractor to show this, such as a notice or time 
impact analysis)



CONSTRUCTION-SPECIFIC LD 
PROVISION EXAMPLE
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Contractor shall complete the work under and pursuant to this 
agreement within [number of days] days, excluding Saturdays, 
Sundays, and holidays. From the compensation otherwise to be paid, 
Owner may retain $[dollar amount of liquidated damages per day] for 
each day, Saturdays, Sundays, and holidays not included, that the 
work remains uncompleted beyond the specified period until the 
Project achieves Substantial Completion or the Owner takes 
occupancy, whichever occurs first…which sum is agreed on as the 
proper measure of liquidated damages that owner will sustain per 
diem by the failure of contractor to complete the work in the time 
stipulated, and this sum is not to be construed in any sense as a 
penalty. The liquidated damages sum as provided here are agreed to 
due to the difficulty and impracticability of ascertaining the 
magnitude of the Owner’s losses should there be a delay.



CONSTRUCTION-SPECIFIC LD 
PROVISION EXAMPLE
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Contractor’s liability for liquidated damages under [Liquidated 
Damages section] shall be capped at and shall not exceed either 
One Million Dollars ($1,000,000) or 20% of the aggregate amount 
of the Contract Price, including change orders, whichever is greater.

To the extent Contractor claims any delay for which liquidated 
damages are assessed under this subsection arose by actions due 
to another party outside of the Contractor’s control, the Contractor 
will present appropriate notice to the Owner within [x] days of the 
delay’s occurrence. Appropriate notice includes a preliminary time 
impact analysis. To the extent it has been determined, in coordination 
with [dispute resolution section of contract], that actions outside of the 
Contractor’s control resulted in delay, such delay will not result in 
the assessment of liquidated damages.
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Sole Remedy of the Owner?



CAN AN OWNER OBTAIN LIQUIDATED 
DAMAGES AND ACTUAL DAMAGES?
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 Generally, no.

 A non-breaching party who elects liquidated damages 
may not also recover actual damages. Sweatt v. Int’l 
Dev. Corp., 531 S.E.2d 192 (Ga. Ct. App. 2000).

 But this is very dependent on the specific jurisdictional 
rules and the contract’s explicit language.



CAN AN OWNER OBTAIN LIQUIDATED 
DAMAGES AND ACTUAL DAMAGES?
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 If a court finds a liquidated damages provision to 
actually be an unenforceable penalty, an owner may 
still be able to recover actual damages.

 However, actual damages must still be proven, which 
can be difficult. Foreign Academic & Cultural 
Exchange Servs., Inc. v Tripon, 715 S.E.2d 331, 334 
(S.C. 2011).

 An Owner should be counseled to maintain records 
on a project sufficient to prove actual damages due to 
contractor delay for future potential litigation.



DRAFTING AND PRACTICE TIPS
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 Ensure any limitations of liability or exclusive remedy 
clauses allow for an owner to pursue general 
damages at law if the LD provision is found to be 
unenforceable:

“If clause [delay liquidated damages] is found for any 
reason to be void, invalid or otherwise inoperative 
so as to disentitle the Owner from claiming Delay 
Liquidated Damages, the Owner is entitled to claim 
against the Contractor damages at law for the 
Contractor's failure to complete the Works by the Date 
for Practical Completion.”



DRAFTING AND PRACTICE TIPS
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“If clause [delay liquidated damages] is found for any 
reason to be void, invalid or otherwise inoperative so 
as to disentitle the Owner from claiming Delay Liquidated 
Damages, the Owner is entitled to claim against the 
Contractor damages at law for the Contractor's failure to 
complete the Works by the Date for Practical Completion.”

 ** In any complaint or demand by the Owner 
seeking LDs, an alternative count should be 
included seeking actual damages on this basis

– Just in case the LD clause is found to be 
unenforceable!



WRAP UP
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 LD provisions that penalize contractors are unenforceable

 Know which law applies to your contract – affects burden-
shifting analysis 

 Engage in an analysis to reasonably approximate actual 
damages to support LD figure at time of contracting

 Draft exclusive remedy clauses to allow actual damages 
recovery if LD provision found unenforceable

 Owners should maintain record-keeping procedures to 
be able to prove actual damages if need be
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QUESTIONS?
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34

George E. Pallas
gpallas@cohenseglias.com

267.238.4704
www.cohenseglias.com



www.alston.com© Alston & Bird LLP 2022

Deborah Cazan



© Alston & Bird LLP 2022 2

Liquidated Damages Should be a Fixed and 
Predetermined Amount

 LDs are a predetermined stipulated sum due to Owner for delayed 
completion of a project.

 Based on reasonable estimate of actual damages.
 A sum stipulated reasonably intended as a predetermined measure of 

compensation for actual damages that might be sustained by reason of 
nonperformance is enforceable as liquidated damages, but a stipulated 
sum not based upon the actual damages contemplated by the parties, 
but intended to punish the breaching party, is an unenforceable 
penalty. Restatement (Second) of Contracts § 356 (1981).
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Liquidated Damages Should be a Fixed and 
Predetermined Amount

 Stair-step LDs can give appears of a penalty.
 Doubling of the daily rate of liquidated damages with no 

commensurate increase in actual damages gives the appearance that 
the provision is drafted  solely to penalize the Contractor for failing to 
obtain Substantial Completion.  
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Waiver of Liquidated Damages
 Are there time limits within which to make a “Claim” under the Contract.
 Do not allow for the option of LDs or actual damages.
 EX: The Contractor (and its Surety) shall be liable for and the Owner may 

retain from payment the sums hereinafter stipulated as fixed, agreed, and 
liquidated damages for each calendar day of delay that the work remains 
incomplete. The Contractor further acknowledges that the Owner has the 
right to elect to enforce Liquidated Damages or any other damages or legal 
or equitable relief as this Contract provides or as permitted by law.  
(Emphasis added).
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 The City reserved the right to seek liquidated damages or actual damages as 
permitted by law, and it reserved all rights and remedies otherwise available 
by law.  Where the option to recover either actual or liquidated damages is 
reserved, the right to seek liquidated damages is waived because liquidated 
damages are enforceable only if the sum stipulated is reasonably intended by 
the parties as a predetermined measure of compensation in lieu of actual 
damages. Tate v. Le Master, 231 S.C. 429, 441, 99 S.E.2d 39 (1957). 

 Reserving the right to elect actual or liquidated damages demonstrates the 
absence of a mutual agreement to establish a predetermined amount as 
damages in the event of a breach. 
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Waiver of Liquidated Damages
 Grossinger Motorcorp, Inc. v. American Nat'l Bank & Trust Co., 240 Ill. App. 3d 737, 607 N.E.2d 1337, 

1346 (1992) (reserving the option to recover actual or liquidated damages shows that the parties 
never intended to establish a specific sum to constitute damages in the event of a breach);  

 Lefemine v. Baron, 573 So. 2d 326, 329 (Fla. 1991) (the existence of an option to recover actual or 
liquidated damages shows that the parties did not have the mutual intention to stipulate to a fixed 
amount as liquidated damages in the event of a breach); 

 Dalston Construction Co. v. Wallace, 26 Misc. 2d 698, 214 N.Y.S.2d 191, 193 (N.Y. Sup. Ct. 1960) (an 
optional liquidated damages provision fixes a minimum which must be paid from the buyer to the 
seller, leaves the door wide open for the seller to prove actual damage in addition to the so called
liquidated damage, and it permits the seller to have his cake and eat it too); 

 Jefferson Randolph Corp. v. Progressive Data Sys., Inc., 251 Ga. App. 1, 4, 553 S.E.2d 304, 308 (2001) 
(where, as here, both liquidated and other damages are recoverable under the agreement, the 
liquidated damages are an unenforceable penalty). 
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Waiver of Liquidated Damages
 U.S. Fidelity & Guar. Co. v. Braspetro Oil Services Co., 369 F.3d 34, 71 (2d Cir. 2004) (where the 

contract expressly allows for recovery of actual damages, the liquidated damages provision is invalid 
because liquidated damages and actual damages are mutually exclusive); 

 MCA Television Ltd. v. Pub. Interest Corp., 171 F.3d 1265, 1273 (11th Cir. 1999) (liquidated damages 
provision invalid where the party claiming them also had the right to pursue “other legal and 
equitable remedies” in addition to liquidated damages since such a scheme cannot be read to 
reflect a good faith effort by the parties to liquidate their damages);

 See generally, J. Calamari & J. Perillo, The Law of Contracts § 14-32, at 645 (3d ed. 1987) (provisions 
which fix damages in event of breach with an option to pursue actual damages have been struck 
down as they do not involve a reasonable attempt definitively to estimate the loss).

 Jefferson Randolph Corp., rev'd, 275 Ga. 420, 568 S.E.2d 474 (2002), vacated in part, 258 Ga. App. 
304, 574 S.E.2d 394 (2002).
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Waiver of LDs – Distinguished Cases
 Although the South Carolina court in Bannon v. Knauss, 282 S.C. 589, 592, 

320 S.E.2d 470, 472 (Ct. App.1984) allowed a real estate seller to elect 
between the buyer’s earnest money deposit or actual damages when the 
sales transaction did not close, this resulted from the seller’s right to either 
rescind the sale contract, and retain the earnest money deposit, or to affirm 
the sales contract, and sue for damages. The right to purse these alternative 
remedies is unique, however, to real estate transactions.  Bannon, 320 S.E.2d 
at 472; Morris Morgan Realty, Inc. v. Johnson, 288 S.C. 43, 339 S.E.2d 514, 
515 (Ct. App. 1985); Benya v. Gamble, 282 S.C. 624, 321 S.E.2d 57, 61 (Ct. 
App.1984); Richman Enterprises, Ltd. v. Pamplin, 1996 WL 119940 at *4 (4th 
Cir. 1996). 
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Delays
 Typically handled in separate provision.  Can be very complicated in today’s market.  Ex:

If the Contractor is delayed at any time in the commencement or progress of the Work and to the extent such delays impact the critical path of the Work, and to 
the extent such delays are caused by:  (1) an act of neglect or failure to act by the Owner or Architect, of an employee of either, or a Separate Contractor (each 
an “Owner-Caused Delay”); (2) labor disputes, strikes, fire, unavoidable casualties, flood, Weather Days (as defined in Section 8.3.3 hereto), acts of God, 
decisions of building officials or fire marshals, COVID 19 impacts that are not currently known and that are outside of Contractor’s control, or other causes 
beyond the Contractor’s control and so long as (a) such delays were beyond the Owner’s control, (2) the delay was not discoverable by Contractor at the time 
the parties executed the Agreement, and (3)  the delay could not have been prevented or avoided by the party claiming the delay, through the exercise of due 
diligence, including the expenditure of any reasonable sum (each a “Force Majeure Delay”), then the Contract Time shall be extended for the duration of any 
proven critical path delay in accordance with this Section 8.3 and Article 15.  

In the event a Force Majeure Delay (other than a Weather Day) or an Owner-Caused Delay delays substantial completion (as defined in Section 9.8.1), and so 
long as Contractor is entitled to an adjustment of the Contract Time, then, Contractor shall be entitled to recover extended general conditions costs actually 
incurred for each day of Force Majeure Delay or Owner-Caused Delay for which Contractor is entitled to an adjustment of the Contract Time at the not-to-
exceed rate of $5,000 per day.  In no event shall Contractor be entitled to costs for home office overhead, lost profits, or other consequential damages in 
connection with delays, disruptions, inefficiencies, or hindrances to the Work.  Notwithstanding anything contained herein, in the event of a Force Majeure 
Delay caused by Weather Days, Contractor’s sole relief shall be limited to an extension of the Contract Time, and Contractor waives any entitlement to an 
increase in the GMP for delays resulting from Weather Days.  In the event Contractor or any person or party for whom Contractor is responsible, contributed to, 
or caused a delay to the critical path activities (i.e., a concurrent delay), then Contractor’s sole remedy under the Contract Documents shall be an extension of 
the Contract Time and Contractor shall not be entitled to additional compensation for any period of concurrent delay. 



© Alston & Bird LLP 2022 10

Delays and LDs
 LDs are the Owner’s remedy for delay.
 How are LDs reconciled with Owner-directed acceleration?
 Should contractors accept those Owner-directed acceleration 

provisions?
 How are LDs reconciled with constructive acceleration? 
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IV. & V.  TERMINATION & SURVIVAL

How does contract address liquidated damages provision?

How does contract address termination provisions relative to LDs, etc.?

Do you really need a “survival clause” for LDs?

If terminated, liquidated damages accrue through…when?

What about a termination ”for convenience” when it comes to LDs?



Example of Standard Form Language

AIA A201-2017 (Standard Form Language re: Owner Termination for Default/Cause)



Example of Standard Form Language

AIA A201-2017 (Standard Form Language)



K-Con Building Systems, Inc. v. U.S., 114 Fed.Cl. 722 (2014);  131 Fed.Cl. 275 (2017)

Applicable Facts:

Prime contract had substantial completion date of 10/21/04.  As of 2/28/05 2005, gov’t assessed 111 
days of LDs for $56,721.  On 3/17/05, Contracting Officer terminated prime for default.  Notified 
prime it will use unpaid contract balance for reprocurement and reserved rights to recover LDs, which 
will accrue until building substantially complete.  About 8 mos. later, gov’t hired completion prime. 
Completion prime substantially completed on 9/20/06.  Court held termination for default of prime 
invalid.

Question:

If termination for default invalid, is gov’t’s claim for LDs invalid?  No!



“Although Ms. Hundley [Contracting Officer] did not indicate the precise amount
of liquidated damages that the Coast Guard was assessing against plaintiff in 
the default termination notice, she did indicate that liquidated damages, at the rate set forth in the 
contract, would “accrue from the current contract completion date to actual completion of work.” 
Thus, even though work had not yet been completed, plaintiff had sufficient information by which 
to calculate the sum certain claimed by the Coast Guard. Indeed, Ms. Hundley subsequently 
advised plaintiff in writing that as of February 28, 2005, the Coast Guard had assessed liquidated 
damages for 111 days of delay, in the amount of $56,721. Furthermore, the fact that liquidated 
damages continued to accrue thereafter does not invalidate the Coast Guard's claim.”

K-Con Building Systems, 114 Fed.Cl. at 732-733 (internal citations omitted).

K-Con Building Systems, Inc. v. U.S., 114 Fed.Cl. 722 (2014)



K-Con Building Systems, Inc. v. U.S., 131 Fed.Cl. 275 (2017)

“In sum, defendant [Coast Guard] has established a prima facie case to recover 394 days ofliquidated damages from 
plaintiff [Prime]. Thus, in the absence of any valid affirmative defenses, plaintiff is liable for $217,094 
in liquidated damages, minus the $17,483 in liquidated damages previously withheld by the Coast Guard.

***

The Coast Guard's failure to refer plaintiff's allegations of excusable delay to the GSA contracting officer prior to 
terminating the contract for default constituted a breach of contract. However, under the express terms of 
the Liquidated Damages clause, so long as the building was not completed or accepted, plaintiff was liable 
for liquidated damages regardless of whether its contract had been terminated. In other words, the Coast Guard's 
erroneous default termination had no effect on plaintiff's liability for liquidated damages. Thus, to the extent that the 
doctrine of prior material breach applies to the circumstances of this case, plaintiff has not established that the Coast 
Guard's improper default termination precludes its assessment of liquidated damages.”

K-Con Building Systems,131 Fed.Cl. at 331-333 (internal citations omitted).



Appeal of Tri-State Construction Co., ASBCA No. 22558, 1979 WL 2343 (1979)

Applicable Fact:

Prime terminated for default post-contractual completion date.

Question:

Should LDs continue to accrue if owner takes unreasonable time to reprocure work?  No, if 
contractor can demonstrate unreasonable time (or unreasonable time is already factored in by 
owner in assessing LDs).



“The work remaining to be completed under the contract was reprocured by the Government by the issuance of two separate purchase orders. The first 
purchase order was awarded on 9 November 1977 and the second on 8 December 1977. Work was actually completed under the purchase orders on 6 
January 1978.  By memorandum dated 6 March 1978, the chief of the cont ract  administ rat ion branch determined that  the Government  had taken an
unreasonable period of t ime to negot iate and award the reprocurement  cont racts. In this memorandum, the following findings were made:

‘. . . A review of the facts indicated that the follow-on contract should have been implemented in the following order:

a. It would be reasonable to take from 6 to 14 days to obtain required scope of the work which should have been finalized by the Government by 
7 October 77.

b. The Government should have been able to request bids and receive bids back by 15 Oct.

c. Five days should have been a reasonable time after award of contract by the Government to receive payment and performance bonds from the 
follow-on contractor which would indicate a Notice to Proceed of 20 Oct 77 and the amount of work involved was approximately 1 week; therefore, the 
stopping of liquidated damages assessed to the terminated contract should terminate on 27 Oct 77.’ 

The reprocurement costs were assessed by the contracting officer in his 14 July 1978 final decision in the amount of $5,400. The contractor has not appealed 
from the assessment of these excess costs. (R4, Tab B–2)

Since the adjusted complet ion date of the cont ract  was established to be 28 August  1977 and the appropriate complet ion date for the reprocurement  
cont ract  was determined to be 27 October 1977, the appellant  became liable for liquidated damages for a period of 60 days. The rate established by 
the contract for the damages was $245 per day of delay. ”

Appeal of Tri-State Construction, supra (internal citations omitted).

Appeal of Tri-State Construction Co., ASBCA No. 22558, 1979 WL 2343 (1979)



In re Standard Coating Service, Inc., ASBCA No. 49201 (ASBCA 2000)

Applicable Facts:

Prime contractor was terminated after date of completion date. Gov’t withheld LDs through “estimated” 
completion date of reprocurement, but reprocurement cancelled.

Question:

Can Gov’t assess LDs through estimated date if it doesn’t actually move forward with reprocured work?  No.



In re Standard Coating Service, Inc., ASBCA No. 49201 (ASBCA 2000)

“SCS is not liable for liquidated damages after 3 January 1995, the date of the default termination. The 
“Liquidated Damages-Construction (APR 1984)” clause of the contract, FAR 52.212-5, provides that in the 
event of termination of the contract for default, liquidated damages are assessable “until such 
reasonable time as may be required for final completion of the work.” Here, the reprocurement was 
canceled after issuance of the solicitat ion without  making any award (finding 
18). Liquidated damages may not  be recovered for the period of the at tempted, but  uncompleted, 
reprocurement . The Government  may not  collect liquidated damages for work that  it  has decided 
that  it  does not  want .”

In re Standard Coasting Service, supra.



Weitz Co LLC v. MacKenzie House, LLC, 665 F.3d 870 (8th Cir. 2012)

Applicable Facts:

Prime on apartment project was terminated after date of substantial completion.

Question:

Can LDs continue to accrue through actual substantial completion date by reprocurement
contractor when the original prime terminated was after original date of substantial completion?  
Yes.  



Weitz seeks to apply a Missouri Supreme Court decision limiting liquidated damages for construction 
delay to the time before the owner removes the contractor from the project.. The facts in Moore were 
different from those here: there, the project was not yet late when the owner terminated the 
contract. . More importantly, if faced with this case, the Missouri Supreme Court would not 
follow Moore. Moore relied on a New York case for the principle that liquidated damages are not the 
correct measure of damages when the contractor does not complete the project. Gallagher actually 
stands for the proposition that the cost to complete is a better measure of damages when a contractor 
abandons the project before the contracted completion date. That  conclusion does not  resolve the 
calculat ion of liquidated damages in this case where the project  is late when the owner 
terminates the contract .
***

If the Missouri Supreme Court  were to address the issue today, it  would 
allow liquidated damages for a reasonable t ime after abandonment  by the contractor or 
terminat ion by the owner.

Weitz Co., supra, 976-77 (internal citations omitted).

Weitz Co LLC v. MacKenzie House, LLC, 665 F.3d 870 (8th Cir. 2012)

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908007455&originatingDoc=Ife39850837bb11e18da7c4363d0963b0&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=2f396ca9c2e94e5da52a5eb2842adb75&contextData=(sc.DocLink)


Steve Kirchdorfer, Inc. v. U.S., 229 Ct.Cl. 560 (1981)

Applicable Facts:

Prime terminated for default and argued it shouldn’t be liable for reprocurement costs and LDs.

Question:

Can owner pursue both reprocurement costs and liquidated damages from defaulted prime?  Yes. 



Steve Kirchdorfer, Inc. v. U.S., 229 Ct.Cl. 560 (1981)

We have found that  the default terminat ion was proper, that  the contract  was not  completed on t ime, and therefore 
that liquidated damages were an appropriate remedy under the contract .

***

Second, the plaintiff argues that it was inappropriate to assess both reprocurement costs and liquidated damages. General 
provision 26 of the contract provided for the imposition of both. Under the law of this court, the Government is free to impose 
both types of damages if there is a breach resulting in delay and the contract is relet. The two types of damages actually remedy 
separate problems. The liquidated damages are for the inconvenience caused by the delay in completing the contract, whereas 
the reprocurement costs are for excess costs when the contract is relet.

***

The ASBCA did not as the plaintiff asserts find the procurement process invalid; it instead has insufficient evidence on the record 
about it. There is no evidence on the record that  the reprocurement process took longer than it  should have. Had the issue 
been raised below, the Government  might  have int roduced some evidence concerning this. Thus the plaint iff cannot  now 
properly raise this argument  without  prejudicing the federal government .

Steve Kirchdorfer, Inc., supra at 564-567 (internal citations omitted).



Old Colony Const., LLC v. Town of Southington, 316 Conn. 202 (Conn. 2015)

Applicable Facts:

Prime terminated for convenience post-substantial completion date.  

Question:

Could owner recover liquidated damages through termination for convenience date?  Yes. 



Paragraph 15.02 provides for termination for cause, setting forth the events that constitute such cause and the town's right to recover 
from Old Colony should the town's damages and costs for completing the project exceed the unpaid balance of the contract price. 
Paragraph 15.03 provides for termination for convenience, providing in relevant part: “Upon seven days written notice to [Old Colony] 
and [the project engineer], [the town] may, without cause and without prejudice to any other right or remedy of [the town], elect to 
terminate the [c]ontract....” (Emphasis added.) This paragraph then prescribes Old Colony's right to be paid for: (1) completed, 
acceptable work, including reasonable sums for overhead and profit on such work; (2) expenses sustained prior to the effective date of 
termination in connection with uncompleted work, including reasonable sums for overhead and profit on such expenses; (3) losses 
incurred in settlement of terminated contracts with subcontractors, suppliers, and others; and (4) reasonable expenses directly 
attributable to termination.

***

In the absence of any express limitation on the reservation of rights in the termination for convenience clause, we consider whether any 
limitation is implied by other provisions in the contract. The only potential limitation on the termination for convenience provision that 
may be gleaned is one yielded by a comparison to the provision setting forth a reservation of rights when terminating for cause. That 
provision, paragraph 15.02(C) of the general conditions, provides in relevant part that “termination [for cause] will not affect any rights 
or remedies of [the town] against [Old Colony] then existing or which may thereafter accrue....” The absence of similar temporal
language in the termination for convenience provision arguably could imply that rights and remedies cannot accrue after termination. 
Even if we were to assume, however, that such a limitation exists following a termination for convenience, the town' s claim for 
liquidated damages in the present  case would not  be impaired because it s right  to such damages arose as soon as the substant ial 
complet ion date passed and cont inued to accrue unt il terminat ion of the contract .

Old Colony Const., supra, at  213-216 (internal citations omitted).

Old Colony Const., LLC v. Town of Southington, 316 Conn. 202 (Conn. 2015)



SUBCONTRACTOR AGREEMENTS

•Does subcontract flow-down and/or incorporate LD provision in prime contract?

•Does subcontract allow prime to recover both LDs plus actual delay damages (e.g., prime’s 
extended general conditions)



Standard Form Language

Consensus Docs 750 (2018) (Standard  Form Agreement Between Constructor and Subcontractor)



United Tuneling Enterprises, Inc. v. Havents Const. Co., Inc., 35 F.Supp.2d 789 
(D.Kansas 1998)

Applicable Facts:

Prime flowed-down LDs to sub even though Owner not assess LDs against Prime.

Question:

Can prime assess LDs against sub even if owner did not assess against prime?  Depends on language of 
contract relative to sub’s delay damages, but if premised on owner’s LD provision, no. 



United Tuneling Enterprises, Inc. v. Havents Const. Co., Inc., 35 F.Supp.2d 789 
(D.Kansas 1998)

“The subcontract, however, does not have the same clarity in addressing whether a Contractor's pass-through liability is the only 
kind of liquidated damages that can be assessed against the Subcontractor. Havens argues the subcontract should be enforced as 
allegedly written, that is, the Subcontractor must pay the Contractor liquidated damages without regard to whether the Owner 
assessed any against the Contractor. According to United, the only fair and reasonable interpretation of the subcontract is that
United would be liable for liquidated damages in the event the Contractor was held liable for them and that United would enjoy 
the benefit of the Owner having waived the Contractor's liability for liquidated damag

***

Finally, the effect  of the “flow-down” provision in ¶  2.1 is ent irely consistent  and in harmony with United' s construct ion of 
the liquidated damages clause. Paragraph 2.1 plainly reflects that  the part ies intended that  whatever the Owner required 
from or bestowed to Contractor, if applicable, would flow down to the Subcontractor. Indeed, Havens passed down to United 
the benefit of the 42–day extension that the Owner granted to Havens. “Subsequent conduct of parties to a contract or written 
instrument may aid” the court in interpreting the contract.

It  follows then that  United [Sub] should likewise enjoy the benefit  of the Owner' s waiver of liquidated damages.”

United Tunneling Enterprises, supra, at 795-797 (internal citations omitted).



Archer Western Contractors, Ltd. v. Loupin Const., Inc., 2010 WL 1382552 (S.D.Ala. 
2010) (unreported)

Applicable Facts:

Sub abandoned project requiring Prime to reprocure work.  In addition to reprocurement costs, 
etc., prime pursued LDs against sub.

Question:

Can prime pursue LDs against sub it “expects” to be assessed?  Possibly since not speculative. 



Archer Western Contractors, Ltd. v. Loupin Const., Inc., 2010 WL 1382552 (S.D.Ala. 
2010) (unreported)

“Archer Western expects to be assessed with liquidated damages of $1,140,000 by the 
owner for turning over the Project  240 days late. Of these 240 days, 30 are at t ributable 
to Loupin' s deficient  and incomplete work for which $142,500 shall become due and 
owing. Pursuant  to Art . 5.5 of the subcontract , Archer Western is ent it led to these 
damages. As the Prime Contract  provides for liquidated damages in a sum certain, these 
liquidated damages are not  speculat ive and therefore recoverable from Loupin. ”

Archer Western, supra at *3.



U.S. f/u/b/o James B. Donahey, Inc. v. Dick Corp., 2010 WL 4666747 
(N.D.Fla. 2010) (unreported)

Applicable Facts:

Prime withheld money from sub due to LDs it believed were caused by the sub.  Subcontract 
contained LD provision for delay (was not pass-through LDs).  Owner did not hold LDs from 
Prime.

Question:

Can subcontract contain LD provision that is not pass-through dependent?  Yes. 



U.S. f/u/b/o James B. Donahey, Inc. v. Dick Corp., 2010 WL 4666747 
(N.D.Fla. 2010) (unreported)

“Dick [Prime] points to the absence of “pass through” language in the liquidated damages provision and the 
fact that the subcontract, as a whole, and the liquidated damages provision, in particular, were carefully 
negotiated between the parties because actual damages were not readily ascertainable at the time the 
subcontract was entered into. Although Dick acknowledges that the Navy granted extensions of time under the 
contract, it argues that those extensions did not pertain to Donaghey’s [Sub’s] scope of work and, in any event, 
did not change the milestone completion dates. In the event the court finds the liquidated damages provision 
unenforceable, however, Dick argues that the court should invoke its equity powers and award it actual 
damages. For the reasons set forth below, the court finds the liquidated damages provision enforceable and that 
there are genuine issues of material fact…”

Dick Corp., supra, at *2.
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