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Agenda

• Key Changes under 2022 Proposed Regulations

• Impact of the SECURE Act on planning

• Requirements for See-Through Trust treatment

• Accumulation Trust versus Conduit Trust

• Supplemental/Special Needs Trust (SNT)

• Qualified Terminable Interest Property Trust (QTIP)

• Distributable Net Income (DNI) issues

• Choice of beneficiary options

• Questions
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Key Changes under 2022 Proposed Regulations

• Required Minimum Distributions may be required 

during the 10-year period following death.

• “At least as rapidly” modification to 10-Year Rule

• Enforcement delayed to 2023 per IRS Guidance

• Minor Beneficiaries: Age 21 is age of majority, at 

which time Eligible Designated Beneficiary status 

ends. 

• Expanded rules help clarify issues with identifying 

“countable” trust beneficiaries.
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Impact of the SECURE Act

• Effective for IRA owners dying after December 

31, 2019 (i.e., deaths in 2020 or later)

• Post-SECURE categories of possible IRA 

beneficiaries:

• Non-Designated Beneficiary: Five-year payout

• Designated beneficiary: 10-year payout

• Eligible designated beneficiary: Life expectancy payout
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Non-DBs under SECURE

• Non-Designated Beneficiary

• Participant’s Estate, Charity, or non-qualifying Trust

• Same minimum distribution rules as pre-SECURE

• “Five-year Rule”
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DBs under SECURE

• “Designated Beneficiary”
• Individuals and Trusts qualifying as “see-through” trusts

• Definition generally unchanged by SECURE Act, however …

• New “10-year Rule” implemented
• 100% of the inherited IRA must be withdrawn by Dec. 31 of the 10th

year following the date of death

• RMDs during the 10-year period: Keep an eye out for Final 
Regulations.
• 2022 Proposed Regs: If decedent’s Required Beginning Date had 

occurred prior to death, then RMDs are required during the 10-year 
period, based on the beneficiary’s life expectancy. (“At least as rapidly” 
rule.)

• This was a surprising interpretation. 

• Notice 2022-53 (October 2022): For these 2021 and 2022 RMDs, IRS is 
not enforcing penalties for failure to take RMDs. 

• 2023: To be determined pending final regulations. Safest advice is to take 
RMDs in 2023 to avoid potential 50% excise tax. 
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EDBs under SECURE

• Prior to SECURE, see-through conduit trusts for any 
designated beneficiary could qualify for “stretch” 
payout based on the beneficiary’s lifetime. No more. 

• “Eligible Designated Beneficiary” (EDB)
• (I) Surviving spouse; (II) minor child of the IRA owner [during 

minority]; (III) Disabled person; (IV) Chronically ill person; (V) 
person less than 10 years younger than owner

• Stretch payout option
• The ability of the inherited IRA to be withdrawn over the 

measuring life of the EDB

• Benefits: postpones taxes, enables further tax-deferred growth, 
creates predictable income stream for lifetime

• Minor child of the IRA owner: 10-year rule applies when child 
reaches majority (age 21) 

• Other EDBs: 10-year rule applies when the EDB dies
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See-Through Trust

• Basic qualifications unchanged by SECURE Act:

• Must be valid under state law

• Irrevocable (or becomes irrevocable upon death of grantor owner)

• Identifiable beneficiaries

• Documentation (Trust instrument & final list of beneficiaries) 

provided to plan administrator by October 31 of the calendar year 

following the owner’s death

Prop. Reg. §1.401(a)(9)-4(f)(2).

• Key requirement is that all “countable” beneficiaries must 

be individual persons.
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See-Through Trust

• Disadvantages of Use

• Complex drafting and planning considerations

• Specificity of beneficiary designations to name trusts

• Potentially higher tax on IRA distributions if retained in trust

• Advantages of Use

• Posthumous control of funds by trustee

• Creditor protection for beneficiary

• Special Needs (disabled or chronically ill) beneficiary

• Potential to reduce beneficiary’s taxable estate with GST trust 

planning 
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Charities and Estates as beneficiaries of 

See-Through Trusts
• Charities and estates cannot be present beneficiaries of any 

see-through trust (only individuals are allowed). 

• Charities and estates can be permissible objects of a 
beneficiary’s power of appointment. 

• A trust does not fail to satisfy the identifiability requirements merely 
because an individual has the power to appoint an inherited IRA to one 
or more beneficiaries that are not identifiable. Prop. Reg. §1.401(a)(9)-
4(f)(5)(ii).

• Therefore, powers to appoint to charities and contingent general 
powers of appointment are an option. 

• Charities and estates can be remainder beneficiaries of a 
conduit trust. 

• Charities and estates generally cannot be remainder 
beneficiaries of a multi-generational accumulation trust. 

• Remember to check your Ultimate Takers clause!

14



NTAC:3NS-20

See-Through: Conduit vs. Accumulation

Conduit Trust

• Prop. Reg. §1.401(a)(9)-

4(f)(1)(ii)(A).

• Any distribution from 

IRA (RMD +) must “upon 

receipt by the trustee, be 

paid directly to, or for the 

benefit of, specified 

beneficiaries.”

• All remainder or other 

beneficiaries are ignored. 

Prop. Reg. §1.401(a)(9)-

4(f)(6)(i) (Example 1).

Accumulation Trust

• Prop. Reg. §1.401(a)(9)-4(f)(1)(ii)(B): 
“Any see-through trust that is not a 
conduit trust.”

• The trustee can retain IRA distributions 
in trust during and after the life of the 
initial beneficiary.

• All current beneficiaries “count.”

• Remainder beneficiaries “count,” 
except:

• Remainder beneficiaries of age-31 trusts: A 
remainder beneficiary is disregarded if their 
rights are conditioned on another 
beneficiary’s death before age 31, if such 
other beneficiary would have inherited the 
applicable benefit if they had lived to age 31. 
Prop. Reg. §1.401(a)(9)-4(f)(3); see Natalie 
Choate, “Estate Planning for Retirement 
Benefits Under SECURE and Proposed 
Treasury Regulations” (Oct. 1, 2022).

• Therefore, if the only current beneficiary of an 
accumulation trust is a minor EDB, and the 
entire IRA must be distributed to that minor 
EDB by age 31, remainder beneficiaries are 
ignored. 
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See-Through: Conduit vs. Accumulation

Conduit Trust

• Qualifies as see-through 

trust:

• 10-year rule applies for trusts 

with non-EDB

• Stretch payout eligible for 

trusts with EDB

Accumulation Trust

• All potential beneficiaries 
must be identified for as 
long as the trust could 
continue to exist. If a non-
human beneficiary could 
receive trust distributions, 
an Accumulation Trust will 
not qualify as see-
through trust. 

• Generally limited to 10-year 
Rule
• SNT exception
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See-Through: Conduit vs. Accumulation

Conduit Trust

PROS:

• Somewhat simpler drafting

• Automatically qualifies for 
the stretch if the beneficiary 
is an EDB

CONS:

• Simplest if the trust only 
benefits one individual for 
their lifetime

• Must distribute all IRA 
withdrawals to the 
beneficiary (thus eliminating 
creditor, SNT and GST 
protection)

Accumulation Trust

PROS:

• Can sprinkle to multiple 
beneficiaries

• Supplemental/Special Needs 
Trust-eligible

• Creditor protection

• GST planning

CONS:

• “Countable” requirement means 
that all remainder beneficiaries 
must be individuals (not charities 
or a beneficiary’s estate), 
forever, except:
• Individuals’ powers of appointment 

are ignored, and 

• Remainder beneficiaries of age-31 
trusts are ignored.
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Forms-based Planning
Authors’ Goal: Allow “go-to” forms options that can generally 
work for most situations. 

• If lifetime or multi-generational discretionary trusts are 
important, including special needs trusts: Accumulation 
Trusts

• If the only reason for using a trust as an IRA beneficiary is to 
prevent minor children from receiving outright distributions of 
IRAs: 
• Conduit trust (results in payout by age 31), or 

• Accumulation Trust that requires termination upon reaching age 31 (or 
death, if earlier). 

• For the occasional outlier EDB other than a minor child or 
special needs beneficiary: Conduit Trusts

• Note: When using Conduit Trusts, we suggest single-
beneficiary trusts, not multi-beneficiary trusts, to avoid custom 
drafting and complicated RMD rules.

• “Custom” beneficiary designations are strongly suggested 
in all cases with a trust as an IRA beneficiary. 
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Sample Custom Beneficiary Designation

This sample provides for equal inherited IRAs in separate trusts 

for the owner’s descendants, per stirpes. Mark “See attached” 

on the face of the beneficiary designation form, and attach a 

signed and dated copy of the following:

“I hereby designate the following as beneficiary(ies) of my Individual 

Retirement Account, and I revoke all prior beneficiary designations and 

payment directions made by me with respect to the account:

My children who are living at my death, in equal shares, except that the 

then living descendants of a deceased child of mine shall take per 

stirpes the share which the child would have received if living, and 

except further that if my will or revocable trust agreement in effect at 

my death creates a separate trust for a child or descendant, his or her 

share of the IRA shall be allocated to that trust.”
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Sample Trust Provisions: Distributions

Distribution standards can vary. This example is for HEMS 

plus broader distributions by an Independent Trustee.

“The Trustee may distribute to or for the benefit of the Primary 

Beneficiary or any descendant of the Primary Beneficiary living 

at any time any amount of the net income or principal of the trust 

estate as the Trustee deems appropriate to provide for the Primary 

Beneficiary’s or that descendant’s health, education, maintenance, 

and support and as the Independent Trustee, if any, believes to be 

desirable from time to time for their respective best interests. The 

Trustee shall not be required to make equal distributions among 

the beneficiaries.”
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Sample Trust Provisions: Power of Appointment

Testamentary power of appointment can be general or 

special. This example is a broad special power. 

“Upon the Primary Beneficiary’s death, the Trustee shall 

distribute the remaining assets of the trust estate to any 

appointees other than the Primary Beneficiary, the estate of the 

Primary Beneficiary, the creditors of the Primary Beneficiary, or 

the creditors of the estate of the Primary Beneficiary in the 

amounts or proportions, outright or in trust, as the Primary 

Beneficiary may appoint.”
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Sample Trust Provisions: Remainder Beneficiaries
First-line remainder beneficiaries:

“If this power of appointment is for any reason not effectively or 
fully exercised, then that part or all of the remaining assets of the 
trust estate not so appointed by the Primary Beneficiary shall be 
distributed to the then living descendants of the Primary 
Beneficiary, per stirpes, or if none, to the then living descendants of 
the closest ancestor of the Primary Beneficiary who is or was a 
descendant of Grantor and has living descendants, per stirpes, or if 
none, to Grantor’s then living descendants, per stirpes. Each share 
directed to be distributed under the provisions of this Article upon 
the death of a Primary Beneficiary to a descendant of Grantor (other 
than by exercise of any power of appointment) shall be (i) added to 
the trust estate already being administered for that descendant under 
the provisions of this Article, if any, otherwise (ii) held in a separate 
trust to be established for the benefit of that descendant in 
accordance with this Article.”
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Sample Trust Provisions: Definitions

“The term “Retirement Plan” means any qualified pension, profit-

sharing, stock bonus, Keogh plan, or individual retirement 

account, as those terms are defined in the Code, or any other 

retirement arrangement, subject to the “minimum distribution 

rules” of Code Section 401(a)(9) and applicable regulations. The 

term “Retirement Plan Benefits” means assets distributed to any 

trust under this Agreement from a Retirement Plan and any assets 

traceable to any such distribution.”
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Special Provisions for Accumulation Trusts:

Ultimate Takers

For multi-generational Accumulation Trusts, the ultimate 

beneficiaries can only include individuals (no charities or 

estates):

“Any assets that are not otherwise directed to be distributed upon 

the termination of any trust estate administered under this Article 

shall be distributed to those individual persons who would be the 

intestate “heirs” or “distributees” of Grantor, had Grantor died 

without a Will, as such persons are defined by Section(s) 

___________ of the _______ Law of __________________.” 
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Special Provisions for Accumulation Trusts: 

Savings language
This provision bars the trustee from distributing retirement plan 
benefits to non-individuals except by exercise of a beneficiary’s 
power of appointment. This provision should be unnecessary but 
could help prevent mistakes or confusion. 

“The trustee shall not pay any debts, taxes or expenses with retirement 
plan benefits and shall make no distribution or payment of any 
Retirement Plan Benefits to a Disqualified Person, except by reason of 
the Primary Beneficiary’s exercise of his or her power of appointment 
(if any), to the extent necessary to allow such trust to qualify as a 
designated beneficiary under applicable tax law. “Disqualified Person” 
means (1) any recipient other than a noncharitable trust or an 
individual, or (2) any trust that may have as a beneficiary, with respect 
to Retirement Plan Benefits, any recipient other than a noncharitable 
trust or an individual that is not subject to the restrictions of this 
paragraph.”

26



NTAC:3NS-20

Special Provisions for Conduit Trusts:

IRA benefits must be paid out to the beneficiary
This provision requires the trustee to withdraw RMDs and pay 
any IRA benefits received to or for the benefit of the Primary 
Beneficiary: 

“Each calendar year, the trustee shall elect to receive or shall withdraw 
from any Retirement Plan the minimum required distribution for such 
plan as is necessary in order to satisfy the requirements of Section 
401(a)(9) of the Code and may withdraw any other amount which my 
Trustee has the discretion and ability to withdraw under Section 
401(a)(9) of the Code and any regulations promulgated thereunder.  
Upon receipt, the trustee must pay all Retirement Plan Benefits 
withdrawn from the Plan by my trustee, including, but not limited to, 
the minimum required distribution, to or for the benefit of the Primary 
Beneficiary of that trust.  The trustee intends for that trust to qualify as 
a “conduit trust” under Section §401(a)(9) of the Code and applicable 
regulations.”
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Special Provisions for Accumulation Trusts:

Age-31 Trust
This provision requires the trustee to distribute the entire IRA by 
the end of the year when the beneficiary turns 31: 

“Each calendar year, the trustee shall elect to receive or shall withdraw 
from any Retirement Plan the minimum required distribution for such 
plan as is necessary in order to satisfy the requirements of Section 
401(a)(9) of the Code and may withdraw any other amount which my 
Trustee has the discretion and ability to withdraw under Section 
401(a)(9) of the Code and any regulations promulgated thereunder. 
Notwithstanding any other provisions of this Agreement to the contrary, 
the trustee shall withdraw and distribute the entire Retirement Plan to 
the Primary Beneficiary before the end of the calendar year in which 
that individual attains age 31, unless that Primary Beneficiary dies 
before full distribution of that Retirement Plan. The trustee intends for 
that trust to qualify as a “conduit trust” under Section §401(a)(9) of the 
Code and applicable regulations.”
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Special Provisions for Conduit Trusts:

Savings language

This provision confirms that retirement benefits are not part 

of the general trust assets upon the owner’s death. With a 

properly drafted beneficiary designation, this provision 

should be unnecessary but could help prevent mistakes or 

confusion. 

“Upon the Grantor’s death, the trustee shall not pay any debts, 

taxes or expenses with any Retirement Plan Benefits.”
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See-Through Trust:

Supplemental/Special Needs Trust (SNT)
• Form of accumulation trust

• Beneficiary is an EDB (permanently disabled or 

chronically ill)

• Ensures inherited assets do not impact beneficiary’s 

receipt of needs-based social services (Medicaid)

• Limits distributions of income and principal to only meet 

beneficiary’s “supplemental needs”

• IRC §401(a)(9)(H)(iv)(II), (v) – allows “stretch” to the SNT 

as long as the disabled or ill EDB has lifetime rights under 

the trust

31



NTAC:3NS-20

See-Through Trust: QTIP

• Caution – “plain” QTIP not a Conduit Trust

• Normally mandates distribution of all “income” to surviving spouse, 

but not necessarily all “distributions” from the retirement account

• Applies 10-year rule as accumulation trust, regardless of the 

spouse being an EDB

• “Special Conduit QTIP”

• All distributions from IRA must be distributed outright to spouse

• Additionally, all income of IRA (if greater than RMD) must be 

distributed outright to spouse

• Qualifies as conduit trust and gets stretch payout

• Note: does not qualify for spousal rollover
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See-Through Trust: QTIP

• Accumulation (traditional) QTIP

• Pros

• Preservation of IRA $ for contingent beneficiaries

• Cons

• If $ accumulated in Trust, likely taxed at highest (37%) marginal bracket – only 
passing along 63% of assets

• 10-Year Rule applies (faster distribution from IRA)

• Why not just name children as individual beneficiaries?

• Conduit (special) QTIP

• Pros

• Potential preservation of IRA $ for contingent beneficiaries (depending on 
spouse’s length of life)

• Allows stretch payout over spouse’s life

• Cons

• How long must contingent beneficiaries wait?

• How much is being saved if all RMDs and excess income paid out to spouse?
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Trust DNI: Traps & Tricks

• Non-Grantor Trusts are a separate taxable entity

• Trusts report and pay tax on gross income reduced by 
allowable deductions

• Distributable Net Income (DNI) is a deduction available only to 
trusts and estates (IRC §§651 and 661) 

• K-1 Issued to Trust beneficiary – beneficiary required to report and pay 
taxes on that income

• Caution: “federal gross income” ≠ “trust accounting income”

• Unless otherwise defined in the instrument, non-RMD distributions 
might not be distributable “income” even though they are taxable 
“income”

• Caution: Separate Share Rule

• Unless otherwise defined in the instrument, when there are multiple 
equal beneficiaries, cannot allocate DNI other than equally
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Trust DNI: Traps & Tricks

• Trusts have compressed income tax brackets

• 2022 brackets (income thresholds for each):

Marginal tax rate Trust/Estate Single individual Married filing jointly

10% $0 $0 $0

12% - $10,276 $20,551

22% - $41,776 $83,551

24% $2,751 $89,076 $178,151

32% - $170,051 $340,101

35% $9,851 $215,951 $431,901

37% $13,451 $539,901 $647,851
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Trust DNI: Traps & Tricks

• Caution: Certain deductions were eliminated or restricted 

by the TCJA

• Make sure to connect with experienced tax professionals 

whenever tax planning for trusts is needed!
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Post-SECURE Choice of Beneficiary

• Consider relative income tax rates/burdens between 

multiple adult child beneficiaries

• When EDB and non-EDB beneficiaries involved, allocate more of 

the IRA to the EDB

• Greater use of IRA for charitable intentions

• Strategies to provide a “stretch” for non-EDB beneficiaries 

(e.g. Charitable Remainder Trusts)

• Consider desired balance between asset protection and 

income tax losses

• Roth conversion opportunities
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Post-SECURE Choice of Beneficiary

• What if you’re unsure whether your EDB will have 

problems?

• (A) Accumulation Trust

• Make sure Trustee has the discretion to pay all retirement proceeds 

received to the beneficiary

• If EDB is a spendthrift, etc., the higher income taxes might be a 

good trade-off for protection

• But, if EDB is fine, pay out all money received to beneficiary as DNI 

and let the beneficiary pay (probably) much less income tax

• (B) Trustee’s optional bifurcation for minors

• If default accumulation trust due to young child, allow Trustee to 

implement conduit trust terms during beneficiary’s minority to 

maximize stretch
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Post-SECURE Choice of Beneficiary
Sample Language for Option B (bifurcation for minors):

“If any portion of any qualified retirement plan or individual retirement account (the 

“Account”) is payable to a trust for the benefit of any beneficiary of mine, then I authorize 

my Trustee to separate such portion of the Account into separate Accounts for each such 

beneficiary and to roll over such Accounts into separate individual retirement accounts so 

as to allow my Trustee to defer distributions (and the income tax payable) in excess of 

the required minimum distribution amount on the Account or separate Accounts. My 

Trustee shall withdraw from the separate Account the “required minimum distribution”  

amount, if any, at least annually, and shall withdraw any other amount which is required 

to be withdrawn,  and may withdraw any other amount which my Trustee has the 

discretion and ability to withdraw under Section 401(a)(9) of the Internal Revenue Code 

of 1986 and The Setting Every Community Up for Retirement Enhancement Act of 2019 

(SECURE ACT), as further amended, and any regulations promulgated thereunder (the 

“Code”).  For purposes of determining the required minimum distribution amount, each 

beneficiary shall be treated as the “designated beneficiary” or “eligible designated 

beneficiary” of such beneficiary’s separate Account. …

39



NTAC:3NS-20

Post-SECURE Choice of Beneficiary
… (i)  In the event any portion of a qualified retirement plan or individual retirement 

account is payable to a trust established under this Will (excluding a supplemental needs trust) 

and the beneficiary of that trust at the creation of the trust has not yet reached majority, as 

defined by the Code, then I authorize such trust to be separated into two trusts, both governed 

by the terms set forth in this Will, but one shall be constituted as a “conduit” trust.  The conduit 

trust shall be the beneficiary of the retirement account under which the Trustee shall withdraw 

and distribute to the beneficiary, at least annually, from the qualified retirement plan or 

individual retirement account the "required minimum distribution" amount, if any, plus any 

additional amounts the Trustee may deem advisable in the Trustee's sole discretion.  The 

conduit trust shall meet the requirements of this subarticle and the Code.  The individual 

beneficiary for whom the trust is established shall be the eligible designated beneficiary  of the 

retirement account.

(ii)  In the event any portion of a qualified retirement plan or individual retirement 

account is payable to a trust established under this Will (excluding a supplemental needs trust) 

and the beneficiary of that trust has reached majority, as defined by the Code, my Trustee shall 

further distribute the required minimum distribution amount, if any, plus any additional amounts 

my Trustee may deem advisable, in my Trustee's sole discretion, to or for the benefit of the 

beneficiary each year, accumulating and administering any discretionary amount not so 

distributed in accordance with the purposes of the beneficiary’s trust.  

My Trustee is authorized to amend or reform any trust established hereunder to 

effectuate the purposes set forth herein as well as to comply with the Code.”
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Questions?

41


