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Agenda

• Introduction

• The Legal Effect of Indemnity

• Building Blocks of an Indemnification Clause

• Technical Elements

• Typical Borrower Indemnities

• Addressing Insurance in the Indemnity

• Questions and Answers
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Part I – Introduction

● Indemnification Clauses- Purpose

● Shifts potential costs and liability from one party to another.

● Primary benefit is to protect the “indemnified parties” against 
liability arising from third-party claims related to the contract or 
loan agreement and the costs of enforcement.

● Transfer of risk between parties.
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Part II – Legal Effect of Indemnity

● When a claim arises in connection with the parties’ agreement, the indemnity 
clause will determine how liability is attributed between the parties to the 
agreement.

● Governs the types of claims that each party may be responsible for;

● Who is covered;

● The extent of liability; and

● Exactly what costs and damages are covered.
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Part II - Con’t

● Types of Claims 

● Omissions or misrepresentations of fact in lending 
documents;

● Performance under the agreement; and

● Cost of enforcement.
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Part II – Legal Effect of Indemnity

● Arguably the most important part of an agreement 
when a claim or dispute arises in connection with a 
loan agreement.

● Deserve an extra look before finalizing an agreement.  
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Building Blocks - Parties

● Identify the necessary parties:
● Who could face potential liability in connection with 

the transaction.

● Lender:
● Agents, administrators, affiliates, employees, etc.

● Borrower:
● Responsible for any claims in connection with its own conduct 

or the claims of others that could be asserted in connection 
with that conduct.  

● Guarantors, partners, related entities, investors, etc. 
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Building Blocks - Coverage

● What exactly will be covered:
● Damages

● Defense

● Investigation

● Claims

● Attorney fees

● Costs of enforcement

Consider other liability and default provisions that may 
be impacted.
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Building Blocks - Exclusions

● Gross negligence

● Willful misconduct

● Bad faith

● Fraud 
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Building Blocks - Duration

● Should typically survive the termination of the agreement.
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Building Blocks - Drafting

● CONSPICUOUS.

● Free of ambiguities

● Consistent with other provisions

1414



slide | ‹#›

Example:

● Borrower Indemnity. Borrower shall indemnify Lender, and each Lender Related Party [as 
defined in the Agreement] (each such Person being called an “Indemnitee”) against, and shall 
hold each Indemnitee harmless from, any and all losses, claims, damages, judgments, liabilities 
and related costs or expenses, including the reasonable fees, charges and disbursements of any 
counsel for any Indemnitee (collectively, “Losses”), incurred by or asserted against any Indemnitee 
arising out of, in connection with, or as a result of (i) the execution or delivery of this Agreement or 
any agreement or instrument contemplated hereby, (ii) the performance by the parties hereto of 
their respective obligations hereunder or the consummation of the Transactions [as defined in the 
Agreement] or any other transactions contemplated in the Agreement, (iii) any Loan or the use of 
the proceeds therefrom, (vi) default or enforcement of the Agreement, or (v) any actual or 
prospective claim, litigation, investigation or proceeding relating to any of the foregoing, whether 
based on contract, tort or any other theory and regardless of whether any Indemnitee is a party 
thereto; provided that such indemnity shall not, as to any Indemnitee, be available to the extent that 
such Losses are determined by a court of competent jurisdiction by final and non-appealable 
judgment to have resulted from the gross negligence or willful misconduct of such Indemnitee. 
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Part III – Technical Elements

• Baskets and Caps
• De Minimus, Floors, Structure

• Caps – they vary by purpose and type of deal

• Aggregating Claims for when available, Caps

• Fit with Default Obligations
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Part III – Technical Elements

• Term and Survival Periods
• Limitation period is the most common

• Never ending risks

• Fraud and similar claims



18

Part III – Technical Elements

• Limitations on types of damages
• What are damages in loans

• Consequential – explained, limited, or none

• Foreseeable or not – effect

• Punitive – what triggers

• What is needed to waive a damage claim

• Is – all – damages really all
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Part III – Technical Elements

• Choice of attorney
• Is this usual – it is common

• Multiple possible indemnities

• Are there caps on amount of spend – usually no

• What would be covered for legals

• When should lawyers be involved
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Part IV – Typical Borrower Indemnities

• General indemnity of the lender
• Lender liability – indemnity as defence

• Strict liability – environmental, etc.

• Realization issues

• Deep pockets – leases, equipment loans

• Collection activity 
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Part IV – Typical Borrower Indemnities

• Taxes – loans payments, collateral
• USUAL GROSS UP – change in law

• Capital and cost

• Loss of reference rate – cost of funds

• Usually first priority and without loss to Lender
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Part IV – Typical Borrower Indemnities

• Losses on breach – what is usual
• Representations – need to cause loss

• Warranty – different from default on breach

• Covenant – cause and effect – loss

• Loans differ – how does the breach fit with indemnity rather than a default right

• Acquisition finance – loss of value or bargain

• Securities – fit with statutory rights

• ABL – what is unique
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Part IV – Typical Borrower Indemnities

• Indemnity for the Agent – duties
• Usual – all means all duties – by Borrower

• Usual – all means all duties with some carve out – by Lenders

• Lender indemnities for actions

• Lender releases for information

• How does a Lender release of Agent affect Borrower
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Part IV – Typical Borrower Indemnities

• Syndicate indemnities
• Is there any more needed from the Borrower

• The needs of a syndicate – no direct information and fit with lender Indemnities

• Can access to diligence reduce indemnity issues

• Direct reporting to lenders to support indemnity and release
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Part V – Insurance and Indemnities

• What is an Indemnity – different from covenant or representation

• Rep & Warranty Insurance

• Indemnities that can be covered by insurance – environmental, change of 
law, political risk

• Business Disruption – can it help

• D&O for directors and officers can help fund the claim
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Part VI - Enforcement

● Indemnification clauses are arguably the most 
important part of an agreement when a claim or 
default arises.

● Demand letter

● Service of lawsuit

● Default
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Enforcement (cont.)

● Satisfy any notice requirements under agreement

● Demand for indemnification
● Immediate

● Deadlines in litigation or to respond to claims
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Enforcement (cont.)

● Final review after all other modifications are made.

● Make sure that it effectuates the allocation of liability 
intended by the parties.
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Aimee C. Oleson, Special Counsel
469 391 7418| AOleson@sheppardmullin.com

Aimee Cook Oleson is special counsel in the Business Trial Practice Group in the firm's 
Dallas office.

Areas of Practice
• Aimee's practice focuses on complex, high-stakes business and tort litigation for corporate entities 

throughout Texas and the U.S. She regularly prosecutes and defends claims for clients in the energy, 
healthcare, insurance, multi-level marketing, construction and financial industries. In addition to general 
counsel, owners and executives, Aimee’s clients include third-party administrators, non-profit entities 
and membership organizations. Her work often comprises multiple suits in different jurisdictions with a 
regulatory component. Clients know and respect Aimee as a creative and collaborative team member, 
as well as an ally who anticipates issues and takes time to ensure that they always know the status of 
their case. Her clients value her as an approachable, caring advocate who has a 360-degree 
perspective of both legal and business needs.

• Aimee is a boots-on-the-ground trial lawyer with years of courtroom and behind-the-scenes experience. 
She manages cases from start to finish – regardless of their size or budget – developing strategies, 
preparing witnesses, selecting juries and arguing motions. Aimee often prosecutes and defends cases 
in both state and federal proceedings across the U.S., including the U.S. Court of Appeals for the Tenth 
Circuit and the Fifth Circuit, as well as the Texas and California Courts of Appeals.

• Aimee also maintains a construction practice. Having “grown up” working with and around family and 
friends in the construction industry, she brings a unique and practical perspective and understanding to 
each construction matter she handles. Aimee regularly works with clients to negotiate and revise 
commercial construction contracts and to address lien claims and related payment issues, and she has 
represented plaintiffs and defendants in construction defect cases.
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Alison R. Manzer, Partner
416 869 5469 | amanzer@casselsbrock.com

• Alison Manzer (B.Sc. Hons, LLB, LLM, MBA, MSc) is a partner in the Financial 
Services  and Business Law Group at Cassels Brock in Toronto. Alison has 
been practicing in Toronto since 1979 with a practice that encompasses a 
broad range of commercial practice with a focus in the financial services sector. 
Alison also has well-recognized expertise in transaction structuring and the use 
of special purpose entities such as partnerships, limited partnerships and trusts 
which are used in fund related work. She has been recognized as a leading 
lawyer The Legal 500, Chambers Canada, Chambers Global, Martindale & 
Hubbell, Lexpert, Best Lawyers, Expert Guides and IFLR. 

• She has lectured and written extensively on legal matters, particularly dealing 
with financial institution and partnership issues. Alison has authored several 
text books and her list of published articles includes over 300 titles written for a 
wide range of publishers in including partnership, financial institution regulation, 
commercial finance, areas lending, international and cross-border finance, real 
estate finance and asset-based specialty finance products, among others. She 
chairs several committees for the American Bar Association (Business Law), is 
a Regent of the American College of Commercial Finance Lawyers, Past 
President of the Association of Commercial Finance Attorneys and is a Fellow 
of the American Bar Foundation. 


