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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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AGENDA

• Drafting Arbitration Clauses with Remote Arbitration Options

• Considerations for the Procedural Order for Remote Arbitration Hearing

• Preparing for and Executing a Remote Arbitration Hearing

• Questions/Discussion
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DRAFTING AN ARBITRATION CLAUSE

• Arbitration clauses are widely enforced as a matter of public policy.
• Federal Arbitration Act 9 U.S.C. § 1

– “A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the refusal to perform the whole or
any part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity
for the revocation of any contract.”
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DRAFTING AN ARBITRATION CLAUSE

• Deference is granted to parties to agree to an arbitration clause tailored 
for their disputes.

• For example, the United States Supreme Court recently took up several 
cases in which arbitration provisions with class action waivers were 
enforced.
– Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018) (upholding the class arbitration waiver and 

stating that the nature of arbitration is individualized and informal – and classwide proceedings are 
fundamentally at odds with that notion)

– American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013) (upholding waiver of 
class arbitrations in the antitrust context)

– AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) (holding that the FAA preempts 
California’s judicial rule regarding the unconscionability of class arbitration waivers in consumer 
contracts)
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DRAFTING AN ARBITRATION CLAUSE

• Given the deferential legal environment, drafters of arbitration clauses 
have wide latitude to shape the dispute resolution process

• All Arbitration Clauses Require Drafter to Make Choices
• Some General Guiding Principles

– Likelihood of Being the Claimant or the Respondent
– Enforceability of Award / Where Are the Assets?
 International Enforcement (New York Convention)
 Domestic Enforcement (Federal Arbitration Act)
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DRAFTING AN ARBITRATION CLAUSE

• Basic Drafting Considerations
– Mandatory or Optional Arbitration
– Arbitral Institution and Applicable Rules (e.g., AAA, ICC, LCIA, etc.)
– Number of Arbitrators
– Seat of Arbitration
– Confidentiality
– Language
– Provision agreeing to entering judgment on award in a court of competent 

jurisdiction
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DRAFTING AN ARBITRATION CLAUSE

• Additional Considerations
– Need for injunctive relief
– Intellectual property carve-out
– Dispute resolution escalation
– Translations
– Expert Arbitrators for Specific Disputes (e.g., technical issues, accounting, 

valuations, etc.)
– Class Action Waivers
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DRAFTING AN ARBITRATION CLAUSE

• Incorporating Remote Arbitration Option
– Select an arbitral institution that permits remote arbitration
 Arbitral institutions typically accepted remote arbitration as an option
 Some sets of rules specifically contemplate remote arbitration as an option
 Option not utilized heavily until pandemic required remote arbitration

– Incorporate specific language in arbitration clause
 “The arbitration hearing(s) may be conducted in-person or remotely via 

appropriate videoconferencing technology.”
 Broad language provides optionality; does not force either party to commit at 

the drafting stage.
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DRAFTING AN ARBITRATION CLAUSE

• Incorporating Remote Arbitration Option (cont.)
– Opt-In Mechanism for Remote Arbitration
 “The party demanding arbitration must indicate in its demand whether the 

arbitration will be conducted in-person or remotely using appropriate 
videoconferencing technology.  If the party seeking arbitration chooses remote 
arbitration, the responding party shall indicate in its response whether it 
accepts this selection.  If the responding party does not accept the selection of 
remote arbitration, then the arbitration shall be conducted in-person.”

 Such a clause requires the parties to decide early in the arbitration on remote 
arbitration option
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DRAFTING AN ARBITRATION CLAUSES

• Incorporating Remote Arbitration Option (cont.)
– Opt-Out Mechanism for Remote Arbitration
 “The arbitration hearing shall be conducted through the use of 

videoconferencing technology unless both parties agree that an in-person 
hearing is appropriate given the nature of the dispute.”

 This makes the remote arbitration the default option
 Requires that the parties determine whether dispute warrants holding a full in-

person arbitration
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DRAFTING AN ARBITRATION CLAUSE

• Incorporating Remote Arbitration Option (cont.)
– Monetary Threshold for Remote Arbitration
 “For any claim to be resolved by arbitration less than [an agreed upon 

monetary threshold], the parties shall conduct the arbitration remotely using 
secure videoconferencing in which all parties, counsel, witnesses and 
arbitrator(s) shall appear remotely for the arbitration proceedings.”

 Cost savings can be significant for remote arbitration and a monetary 
threshold can assist the parties in capturing that saving.
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PROCEDURAL ORDER CONSIDERATIONS

• Organizational Meeting
– After initial pleadings / submissions are exchanged, arbitrators will hold 

organizational meeting.
– Often, the arbitration clause is drafted in a general fashion.  Organizational 

meeting puts more “meat on the bones”.
– Akin to a Rule 16 conference in Federal Court.  The organizational 

meeting, however, is typically more detailed than just handling scheduling 
matters.  Arbitrators often are getting up to speed on the case and want to 
hear from the parties regarding the substance.

– Structural issues for the hearing are addressed; especially important for 
remote and hybrid proceedings.
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PROCEDURAL ORDER CONSIDERATIONS

• Parties Have Significant Control Over Hearing Structure
– Detailed Statements of Claim with accompanying evidence
– Direct testimony of witnesses taken through witness statements
– Experts can be heard contemporaneously (i.e., “hot-tubbing”)
– Requirement for a reasoned award from arbitrators
– Ability to discuss arbitration with wing arbitrators prior to Hearing
– Remote/hybrid arbitration
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PROCEDURAL ORDER CONSIDERATIONS
• Witnesses 

– Fully remote or Hybrid?
– Provide option for remote witnesses in an otherwise in-person arbitration?
– Written direct testimony?  

• Legal Teams
– Fully remote?
– Same conference room?

• Exhibits
– Hard copies to witnesses?
– Hard copies to arbitrators?
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PROCEDURAL ORDER CONSIDERATIONS
• Scope of Discovery
• Expert witnesses

– Expert reports used as direct testimony?
– Ability to make a short summary presentation?
– Heard simultaneously?

• Memorials/Briefs/Submissions
– Pre-hearing memorials required?
– Post-hearing memorials required?
– Option for summary judgment?

• Openings/Closings/Oral Argument
21
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PREPARING FOR AND EXECUTING REMOTE 
HEARINGS
• Preparation is Key

– All arbitration hearings require preparation
– Remote arbitrations layer on an additional set of challenges

• Technology Platform
– By now, most are familiar with and comfortable with many different 

videoconferencing platforms.
– Key features required: Screen sharing, Disable individual chat, sufficient 

security features to protect confidentiality (e.g., password protections, 
encryption of stream), breakout rooms

– Some services have a technology “concierge” to assist with technical 
issues
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PREPARING FOR AND EXECUTING REMOTE 
HEARINGS
• Transcription of proceeding

– Court reporting service will be outside the presence of the witness
– Parties typically have to waive any objection to the court reporter not being 

present or administering oath remotely
– Permit the recording of the proceeding?
– Be mindful of country-specific issues

• Sequestration of Witnesses
– Corporate witnesses permitted to attend?  How many?  Remote 

proceedings make it easier for more client representatives to attend.
– Expert witnesses permitted to attend?
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PREPARING FOR AND EXECUTING REMOTE 
HEARINGS

• Test, Test, Test!
– Rehearsal sessions with full compliment of arbitration attendees is 

suggested
– Include counsel, arbitrators, court reporters, graphics “hot seat” operators, 

witnesses / experts, clients
– Practice sessions with witnesses using same platform that will be used for 

the hearing itself
– Make sure that all lag issues are resolved prior to hearing
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PREPARING FOR AND EXECUTING REMOTE 
HEARINGS

• Witnesses
– Ensure no restrictions on platform usage; certain companies only use 

select videoconferencing platform.  Secure all necessary permissions.
– Exhibits
 Hard copies required?
 If necessary, work out logistics of having binders shipped to witnesses in 

advance of the day of testimony for the witness
– Alone during testimony; no one else permitted; not referring to any notes
– Don’t forget presentation: business dress, lighting, camera angles 
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PREPARING FOR AND EXECUTING REMOTE 
HEARINGS

• Always Mind the Format of a Remote Proceeding
– To your audience – the arbitrator – this is essentially a T.V. show.  You 

have a captive audience in front of a screen.
– Leverage your IT resources and graphics to take advantage of the visual 

medium through which you are presenting your case.
– But remember, “Zoom Fatigue” is real.  Frequent breaks are often 

necessary to hold the attention of your audience.
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This material is for general information purposes only and should not be construed as legal advice or any other advice on any specific facts or circumstances. 
No one should act or refrain from acting based upon any information herein without seeking professional legal advice. McDermott Will & Emery* (McDermott) 
makes no warranties, representations, or claims of any kind concerning the content herein. McDermott and the contributing presenters or authors expressly 
disclaim all liability to any person in respect of the consequences of anything done or not done in reliance upon the use of contents included herein. 
*For a complete list of McDermott entities visit mwe.com/legalnotices.

©2021 McDermott Will & Emery. All rights reserved. Any use of these materials including reproduction, modification, distribution or republication, without the 
prior written consent of McDermott is strictly prohibited. This may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

QUESTIONS?
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Lisa M. Richman

lrichman@mwe.com

Michael R. Huttenlocher

mhuttenlocher@mwe.com
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