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Scott D. Cahalan

Scott D. Cahalan is a construction attorney with the
international law firm of Smith, Gambrell & Russell, LLP based in
its Atlanta, Georgia office.

Mr. Cahalan has substantial experience representing owners,
contractors, subcontractors, engineers, architects, suppliers,
manufacturers and vendors in connection with construction
matters. His practice primarily consists of drafting, reviewing, and
negotiating design and construction contracts; providing practical
advice to clients about changes, claims, and disputes; and
representing clients in litigation, arbitration and mediation.

Mr. Cahalan is also an adjunct professor at the Georgia Institute
of Technology where he teaches Design and Construction Law to
graduate-level building construction and engineering students.

Contact Info: scahalan@sgrlaw.com 404/815-3711
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advises clients on coverage matters involving the full range of
policy types, including Commercial General, Professional,
Directors and Officers, Workers Compensation, Employers, and
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construction related disputes. His transportation practice includes
representation of trucking companies, owner-operators, brokers,
shippers, and captive insurers providing coverage to trucking
companies.
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This Webinar will help you to …

• IDENTIFY risks

• CONSIDER options of dealing with risks

• ALLOCATE risks

• AVOID unenforceable allocations of risk

• MANAGE risks
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Management of Risks

The ability to properly identify, allocate,
and manage risk can be the difference
between project success or failure.

9



What is a risk?

Risk is “the possibility of loss, injury, or

other adverse or unwelcome circumstance;

a chance or situation involving such a

possibility.” Oxford English Dictionary (3rd ed.) (Oxford

University Press. September 2005)
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Risks on a Complex Construction Project include …

• Cost overruns

• Estimating errors

• Design errors and omissions

• Changes

• Abnormal adverse weather

• Force majeure

• Delays and interference

• Differing site conditions

• Construction liens

• Performance defaults

• Construction defects

• Consequential losses

• Casualties

• Indemnification
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Risks can be …

• Avoided

• Mitigated

• Transferred

• Accepted

• Shared

• Insured
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Management of Risks

The most efficient and cost effective way for

all parties to manage risk is by allocating risk

to the party in the best position to avoid,

mitigate, or insure against such risk.
Construction Briefing: Risk Allocation (CPR July 14, 2010)
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Autonomy of Contract
(Freedom of Contract) 

Parties are free to contract with whomever
and for whatever they want, provided their
contract is not unlawful and does not violate
public policy.

14



Sanctity of Contract

The law requires that a party do what they
are obligated to do, even if their performance is more

difficult, costly, or time consuming than anticipated UNLESS

1. The other party materially breaches* an express or
implied contract obligation of their contract OR

2. Performance is rendered impossible by:
1. Act of God/Nature, or
2. Act of Government, OR

3. An equitable doctrine requires rescission

* The non-breaching party may be entitled to damages
resulting from a non-material breach, even though
performance is not excused
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Parties are free to reallocate risks

Contracting parties are free to allocate
construction risks different than they would be
under sanctity of contract, unless doing so
violates public policy or any law
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Courts are not free to reallocate risk

“It is not the function of the courts to ‘rewrite a
contract or interfere with the freedom of contract
or substitute their judgment for that of the parties
thereto in order to relieve one of the parties from
the apparent hardship of an improvident bargain’."
Marriott Corp. v Dasta Constr. Co.,26 F3d 1057, 1068 (11th Cir 1994)
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Courts take a LITERAL APPROACH to
contract interpretation

• If a risk is clearly and unambiguously addressed in the
contract, freedom of contract requires that the court
enforce the contract as written unless it is unlawful or
against public policy

• If a risk is not addressed in the contract, sanctity of
contract requires performance in accordance with the
contract unless performance is excused because
• The other party materially breaches the contract OR
• performance becomes impossible because of

• an Act of God or Nature or
• an Act of Government OR

• An equitable doctrine applies
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Breach of contract obligation to procure insurance  

“Agreements to procure insurance are generally

enforceable …, and a party who breaches such

an agreement is liable for damages resulting

from the failure to obtain the promised

insurance․” Doster Constr. Co., Inc. v. Marathon Electrical

Contractors, Inc. 32 So. 3d 1277, 1283 (Ala. 2009) (citing Goodyear Tire &

Rubber Co. v. J.M. Tull Metals Co., 629 So.2d 633, 639 (Ala.1993)
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Different perspectives on risk allocation

• Upstream view: Risk allocation provisions should be BROAD

and flow down to those who perform the work

• E.g., indemnification from losses arising out of the performance of

Work unless caused by the sole negligence of the indemnified party

• Downstream view: Risk allocation provisions should be

NARROW and limited to the extent of the fault or the

negligence of those performing the work

• E.g., indemnification from losses to the extent caused by the

negligence of the indemnifying party
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Types of Construction Insurance  
• Property (1st Party)

• Builders risk

• Equipment

• Liability (3rd Party)
• General

• Employers

• Automobile

• Pollution

• Professional (“E&O”)

• Umbrella or excess

• Owner and contractor protective (“OCP”)

• Wrap (“CCIP” and “OCIP”)

• Statutory
• Workers compensation

• Default (“Subguard®”)
21



Contract insurance requirements should at a minimum address …

• Types of Insurance

• Minimum liability limits

• Duration

• Proof of insurance

• Additional insured requirements

• Coverages specific to the work or services provided

• Contractual (indemnification) coverage

• Notice of cancellation

• Certificates of Insurance

22



What is a Certificate of Insurance?

A certificate of insurance is evidence of the named insured’s
insurance, including the policy types, limits, and policy
period.
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A Certificate of Insurance does not …

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY, AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AFFIRMATIVELY OR
NEGATIVELY AMEND, EXTEND, OR ALTER THE COVERAGE
AFFORDED BY THE POLICIES BELOW. THIS CERTIFICATE OF
INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN
THE ISSUING INSURER(S). AUTHORIZED REPRESENTATIVE,
PRODUCER, AND THE CERTIFICATE HOLDER
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A Certificate of Insurance is not evidence of
endorsements, even those identified in the certificate

IMPORTANT: If the certificate holder is an
ADDITIONAL INSURED, the policy(ies) must be
endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain
policies may require an endorsement. A statement
on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).
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Additional Contract insurance requirements 
for downstream transfer of insurable risks

• Separation of Interests

• Resulting property losses

• Deletion of specific Work exclusions

• Waivers of subrogation
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Separation of Interests
AIA Document A201-2017  

§ A.3.2.2.2 The Contractor’s Commercial
General Liability policy … shall not contain
an exclusion or restriction of coverage for
the following:

.1 Claims by one insured against another
insured, if the exclusion or restriction is
based solely on the fact that the
claimant is an insured, and there would
otherwise be coverage for the claim.
….
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Resulting property loss
AIA Document A201-2017  

§ A.3.2.2.2 The Contractor’s Commercial General
Liability policy … shall not contain an exclusion or
restriction of coverage for the following:

…

.2 Claims for property damage to the
Contractor’s Work arising out of the products-
completed operations hazard where the
damaged Work or the Work out of which the
damage arises was performed by a
Subcontractor.

….
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Specific Work Exclusions
AIA Document A201-2017  

§ A.3.2.2.2 The Contractor’s Commercial General Liability policy
… shall not contain an exclusion or restriction of coverage for
the following:

…

.7 Claims related to residential, multi-family, or other
habitational projects, if the Work is to be performed on
such a project.
.8 Claims related to roofing, if the Work involves roofing.
.9 Claims related to exterior insulation finish systems
(EIFS), synthetic stucco or similar exterior coatings or
surfaces, if the Work involves such coatings or surfaces.
.10 Claims related to earth subsidence or movement,
where the Work involves such hazards.
.11 Claims related to explosion, collapse and underground
hazards, where the Work involves such hazards.
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Waivers of Subrogation
AIA Document A201-2017  

§ 11.3.1 The Owner and Contractor waive all rights against (1) each other and any of
their subcontractors, sub-subcontractors, agents, and employees, each of the other;
(2) the Architect and Architect’s consultants; and (3) Separate Contractors, if any,
and any of their subcontractors, sub-subcontractors, agents, and employees, for
damages caused by fire, or other causes of loss, to the extent those losses are
covered by property insurance required by the Agreement or other property
insurance applicable to the Project, except such rights as they have to proceeds of
such insurance. The Owner or Contractor, as appropriate, shall require similar
written waivers in favor of the individuals and entities identified above from the
Architect, Architect’s consultants, Separate Contractors, subcontractors, and sub-
subcontractors. The policies of insurance purchased and maintained by each person
or entity agreeing to waive claims pursuant to this section 11.3.1 shall not prohibit
this waiver of subrogation. This waiver of subrogation shall be effective as to a
person or entity (1) even though that person or entity would otherwise have a duty
of indemnification, contractual or otherwise, (2) even though that person or entity
did not pay the insurance premium directly or indirectly, or (3) whether or not the
person or entity had an insurable interest in the damaged property.
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Waivers of Subrogation

§ xx.x.x The Owner and Contractor waive all rights against (1) each other and
any of their subcontractors, sub-subcontractors, agents, and employees,
each of the other; (2) the Architect and Architect’s consultants; and (3)
Separate Contractors, if any, and any of their subcontractors, sub-
subcontractors, agents, and employees, for damages covered by liability
insurance required by the Agreement, except such rights as they have to
proceeds of such insurance. The Owner or Contractor, as appropriate, shall
require similar written waivers in favor of the individuals and entities
identified above from the Architect, Architect’s consultants, Separate
Contractors, subcontractors, and sub-subcontractors. The policies of
insurance purchased and maintained by each person or entity agreeing to
waive claims pursuant to this section xx.x.x shall not prohibit this waiver of
subrogation and will be endorsed if required by the insurer to be effective.
This waiver of subrogation shall be effective as to a person or entity (1) even
though that person or entity would otherwise have a duty of
indemnification, contractual or otherwise, and (2) even though that person
or entity did not pay the insurance premium directly or indirectly.
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A limitation of liability provision may be unenforceable
under the applicable anti-indemnification statute if the
provision applies to third party claims.

For example, the Court in Lanier at McEver, L.P. v. Planners & Engr’s Coll.,
Inc., refused to enforce a provision under Georgia’s anti-indemnity statute
which stated that “…in recognition of the relative risks and benefits of the
project both to [owner] and [engineer], the risks have been allocated such
that [Lanier] agrees, to the fullest extent permitted by law, to limit the
liability of [PEC] and its sub-consultants to [Lanier] and to all construction
contractors and subcontractors on the project or any third parties for any
and all claims, losses, costs, damages of any nature whatsoever[,] or claims
expenses from any cause or causes, including attorneys’ fees and costs and
expert witness fees and costs, so that the total aggregate liability of PEC and
its sub-consultants to all those named shall not exceed PEC’s total fee for
services rendered on this project. It is intended that this limitation apply to
any and all liability or cause of action however alleged or arising, unless
otherwise prohibited by law.” 284 Ga. 204, 663 S.E.2d 240 (Ga. 2008)
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Other contract provisions that pass risk downstream include …

• Disclaimer: One party not liable to other party for an event or condition

• Exculpatory: One party accepts risk of other party’s breach or negligence

• Waiver: One party intentionally and knowingly agrees in advance to not
look to the other party for a potential claim

• Release: One party intentionally and knowingly agrees to forego pursuing
an existing claim against the other party

• Indemnification: One party agrees to reimburse other party for any costs
or damages that they have to pay to a third party for a specific risk

• Limitation of liability: One party agrees to limit the amount of damages
the other party could be required to the first party. Note that not all
states treat a limitation of liability as an avoidance clause.
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Tips for Managing Downstream Insurance 

• Identify insurable risks

• Determine types of insurance, coverage, limits, and duration

suitable for the Project and owner’s risk tolerance

• Confirm that all required insurance policies and

endorsements are issued before the Work commences.

• DO NOT RELY UPON THE CERTIFICATE OF INSURANCE.

• Ensure that the policies and endorsements match the

contract insurance provisions

• Verify that the contract indemnity provisions are enforceable

under the applicable State law
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Indemnification

What it is…

•A risk shifting mechanism
–Typically utilized in construction, transportation, and other various
commercial contracts.

•One party’s promise to protect another party from any loss
–An upstream party (indemnitee) protects itself from the risk of liability by
entering into an agreement with a downstream party (indemnitor) who
assumes the upstream parties potential liability.

•“Indemnitor” = Company who agrees to assume the liability of
another

•“Indemnitee” = Company who transfers its liability to another
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Indemnification

The legislative solution? Anti-indemnity statutes.

THE “IF … THEN” GAME

•IF the loss is an anti-Indemnity jurisdiction…
… THEN contractual indemnity may be void.

•IF contractual indemnity is void…
… THEN no coverage “Insured Contract.”

•IF there is no additional insured issue…

… THEN no coverage for the loss.
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Anti-Indemnity Acts

• A majority of states prohibit indemnity for sole negligence only

• Other states prohibit indemnity for sole or partial negligence

• Some states also prohibit additional insured provisions

• While many states do nothing at all

• And each state may prohibit only in the context of certain
agreements, i.e. construction, design professionals, oil & gas.
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Impacted Industries

Does the claim trigger one of the statutes?

•“Construction” Contracts

– Most regulated industry (45 States)
• Only states without anti-indemnity statutes for construction contracts are:

– Alabama, Maine, Pennsylvania, Vermont, and Wyoming.

– But, read the language carefully -- it may be broadly interpreted beyond
standard contractor v. subcontractor:

– Example: W. Va. Code, §55-8-14
• “A covenant, promise, agreement or understanding in or in connection with or

collateral to a contract or agreement…relative to the construction, alteration,
repair, addition to, subtraction from, improvement to or maintenance of any
building, highway, road, railroad, water, sewer, electrical or gas distribution
system, excavation or other structure, project, development or improvement
attached to real estate, including moving and demolition in connection
therewith…”
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Impacted Industries

• Motor Carrier Transportation

– Approaching widespread enactment similar to construction industry
• Transportation (44 states) v. Construction (45 states)

– No statute: Delaware, Mississippi, New Hampshire, Rhode Island,
Washington D.C., and Vermont

– Most recent states to enact legislation
» Ohio (effective 3/23/16)
» New Jersey (effective 11/1/16)
» New York (effective 11/4/16)

– Again, review the language carefully -- definition of “motor carrier” and
exceptions are very important

• Typically exceptions for the following:
– Mail and newspaper delivery;
– federally or state owned vehicles (including public transportation);
– agricultural and livestock ; and,
– Police, paramedics and fire department.
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Impacted Industries

•Oilfield-Services

– Some states well-known for oil production have enacted statutes
specifically prohibiting certain types of indemnification agreements

– 4 States to-date: Texas, Louisiana, New Mexico, and Wyoming

– States not historically connected to gas production may enact similar
legislation in light of Shale Boom

•Design Professionals 

– Example: Pa. Stat. Ann. Tit. 68, §491
• Prohibits indemnification agreements by architects, engineers and surveyors,

but does not apply to the construction industry as a whole.
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Three Approaches

Approach #1: Sole and Partial Negligence

• Indemnitor can only indemnify indemnitee for indemnitor’s
negligence

• Reasoning: 

– Protects non-negligent parties from the recklessness of others; otherwise, it might
cause indemnitees to be less careful if they know that someone else is footing the
bill

– Actively trying to protect parties with weaker bargaining positions

• Practical application: The indemnitee’s carrier will be paying for its
own defense

• States: Arizona, California, Colorado, Connecticut, Delaware, Florida, Illinois, Iowa,

Kansas, Kentucky, Louisiana, Minnesota, Mississippi, Missouri, Montana, Nebraska, New
Mexico, New York, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Texas, Utah,
Washington, and Wisconsin.
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Three Approaches

Approach #2: Sole Negligence

• Parties can agree to indemnity, but the provision will not be 
enforced if the indemnitee is 100% negligent.

• Practically, sole negligence does not get sorted out until the 
jury apportions liability. 

• States: Alaska, Arizona, Arkansas, California, Georgia, Hawaii, Idaho, Indiana,

Louisiana, Maryland, Massachusetts, Michigan, Nevada, New Hampshire, New Jersey,
South Carolina, South Dakota, Tennessee, Virginia, and West Virginia
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Three Approaches

Approach #3: No Express Prohibition

• Legislature has not addressed it 
– Alabama, District of Columbia, Maine, North Dakota, Pennsylvania,

Vermont, and Wyoming.

• Case law still shapes indemnity provisions
In Pennsylvania…
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Insured Contract

• A defined term common in liability policies

• States that the standard exclusion for contractually assumed
liability does not apply to liability assumed in an "insured
contract."

• In most cases this provides coverage for liabilities assumed in
an enforceable indemnity provision of a commercial contract.
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Insured Contract

Sample Exclusion:
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Insured Contract

Sample Definition:
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Insured Contract

How does this play out?

• Sole and Partial Negligence Jurisdiction

– Coverage for liability caused by the insured (indemnitor)

• Sole Negligence Jurisdiction

– The indemnity provision will be enforced if the indemnitee is not 100%
negligent

– Going to trial under a reservation of rights

• No Statute

– Coverage for indemnitee’s negligence in addition to insured’s negligence
if indemnity provision explicitly requires

– A court can decide the enforceability of the provision as a matter of law
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Additional Insured Loophole

• Anti-indemnity acts do not apply to the insurance contract
itself in the majority of jurisdictions.

• 11 states partially close the loophole by prohibiting upstream
parties to require downstream parties to procure A.I.
coverage.
– Arizona 
– California
– Colorado
– Georgia
– Kansas
– Montana
– Nebraska
– New Mexico
– Oklahoma
– Texas

• Legislatures and courts are trending in the direction of limiting
and/or prohibiting the loop hole, but it will take years to fully close.
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What is Additional Insured Coverage?

• Most commercial contracts require the indemnitor to also 
obtain insurance coverage for the indemnitee.

– Additional Insured (AI) (indemnitee) – the party being added to the 
named insured’s coverage.

– Named Insured (indemnitor) – the party whose primary policy is adding 
coverage for the additional insured

• Example:
§ 11.1.4 The Contractor shall cause the commercial liability coverage required by the

Contract Documents to include (1) the Construction Manager, the Construction
Manager’s consultants, the Owner, the Architect, and the Architect’s consultants as
additional insureds for claims caused in whole or in part by the Contractor’s negligent
acts or omissions during the Contractor’s operations; and (2) the Owner as an additional
insured for claims caused in whole or in part by the Contractor’s negligent acts or
omissions during the Contractor’s completed operations.
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Pros v. Cons

• Benefits for the Additional Insured

– Unlike coverage for liability assumed in an “insured contract,” 
additional insured coverage allows an AI to have direct access to 
the named insured’s policy.

– Supplements indemnity, which may be meaningless if indemnitor 
is insolvent.

– Sometimes broader and independent of indemnification

• Benefits for the Named Insured

– Allows for the transfer of indemnity risk to the insurer
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Pros v. Cons

• Disadvantages for the Additional Insured

– Lack of control over defense

– No ability to apply “business pressure” because A.I. is not paying 
premium

– Limits are shared

• Disadvantages for the Named Insured

– Insurer may require your cooperation to fight coverage issue 
against AI, which may create strain on business relationship.

– Higher premiums upon renewals

– Must pay the deductible or self-insured retention

– Limits issues (erosion, sharing, and payment for AI liability only)
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Obtaining A.I. Status

• Generally requires both:

1) A contract between the parties; and

2)  An additional insured endorsement incorporated into the named 
insured’s     policy

– Contractual obligation to indemnify does not create additional 
insured status without an insurance endorsement

– Language of both the contractual indemnity/insurance 
requirements and A.I. Endorsement are critical to analyzing 
coverage issues
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The Contract

• Does the contract contain an insurance provision?

– Does it require that the indemnitor name the indemnitee as an 
additional insured?

– Does it specify the type and amount of insurance coverage to be 
provided?

• CGL, WC, Auto, Employers, etc.; 

• Primary v. Excess v. Umbrella; 

• Contributory v. noncontributory;

• Amount of coverage

– Do the insurance and indemnity requirements incorporate each 
other? 
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The Contract

• An example of narrowly defined insurance obligations:

INSURANCE 

14.5 All insurance policies of either Party, in any way related to the Work and 

whether or not required by this Agreement, shall, but only to the extent of 

the risks and liabilities assumed by such Party under this Agreement: 

 14.5.1 Name the other Party Group as additional insured (except for 

worker’s compensation, OEE/COW, or professional liability policies) 

(with such additional insured coverage including coverage for the sole or 

concurrent negligence of the additional insured and not being restricted to 

(i) “ongoing operations,” (ii) coverage for vicarious liability, or (iii) 

circumstances in which the named insured is partially negligent); 

14.7 Although the scope of the parties’ insurance obligations may be defined 

by reference to the risks and liabilities assumed under this Agreement, the 

insurance provisions of this Agreement are, to the extent required to 

maximize their effectiveness, (i) separately and independently enforceable 

and (ii) distinct and severable from any release defense, hold harmless, or 

indemnity obligations in the Agreement. 

14.8 The liability insurance provided under the terms of this Agreement is 

intended to benefit both parties to this Agreement. 
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Additional Insured Endorsements

• Two Types – Blanket v. Scheduled

– Blank additional insured endorsements

• Across the board coverage, but often requires a contractual 
obligation

– Scheduled Additional Insured Endorsements

• Specifically lists the A.I.’s name.

• Typically is limited in some fashion by location, duration, and/or 
scope of a specific type of work, activity, and/or project
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ISO A.I. FORM

• ISO CG 20 10 – Standard Form Endorsement

– Interpretation by courts and legislatures

• Since inception of the standard ISO A.I. Form in 1985, judicial 
interpretation resulted in the coverage being construed more 
broadly than originally intended by the insurance industry.

• Original intent was to provide coverage for the additional insured’s 
vicarious liability for activities or the work of the named insured.

• The intent was not to provide coverage for the sole negligence of 
the additional insured.

– Evolution of the ISO A.I. Form

• The insurance industry did not anticipate this outcome resulting in 
various modifications to the ISO A.I. Form from 1985 – 2013.

• Purpose of the modifications are to limit the coverage for the 
additional insured.
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ISO 20 10 FORM EVOLUTION

• CG 20 10 11 85

– Provides the additional insured with coverage for liability 
“arising out” of the operations performed by the named insured.

– Various courts across the nation interpret this language to hold 
that the A.I. only needs to establish a casual connection between 
the work and the incident in question.

• “arising out of” = “but for” causation.

• If the liability would not have arisen “but for” the named insured’s 
involvement, the additional insured has coverage.

– With this low threshold, the A.I. is typically covered, even if the 
named insured is determined not to be at fault, and even if an 
A.I. is found to be only partially at fault.
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ISO 20 10 FORM EVOLUTION

• CG 20 10 10 93

– Provides the A.I. with coverage, but only for liability arising out of 
the named insureds ongoing operations.

– Intended to limit coverage to only ongoing work and, upon 
completion, the A.I. status is terminated.

– Thus, if a claim is made years after the work was completed, 
there is no coverage.
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ISO 20 10 FORM EVOLUTION

• CG 20 10 10 01

– Expressly excludes injuries or damages after the named insured’s work at 
the site has been completed or the relevant portion of the named 
insured’s work has been put to its intended use.

– Was created in response to unforeseen risk exposure when A.I.’s argued 
that the operation wasn’t completed because the project was still 
ongoing, albeit the named insured’s work may have been put to its 
intended use.
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ISO 20 10 FORM EVOLUTION

• CG 20 10 07 04

– In response to case law expanding A.I. coverage beyond that which it was 
intended, beginning in 2004, ISO amended the A.I. Form to make clear 
that the additional insured’s sole negligence is not covered.

– The amended endorsement provides the additional insured with 
coverage only for liability caused in whole or in part by the act of the 
named insured or someone acting on behalf of the named insured.
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– What was the effect of the 2004 Amendment?

• Judicial interpretations often result in no duty to defend or 
indemnify an additional insured if the claimant or plaintiff does not 
allege injuries or damages that were caused, in whole or in part, by 
the named insured’s negligence.

• The 2004 revised endorsement, however, created a new problem 
when only independent negligence (not vicarious liability) is alleged 
against both a named insured and an additional insured, but the 
underlying construction contract explicitly provides there is no duty 
defend or indemnify for the indemnitee’s sole negligence.
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– 2013 amendment creates sweeping changes to the ISO A.I. Form.

– 2013 version now explicitly limits additional insured status and 
limits to the insurance and/or indemnity obligations under the 
contract.

– Eliminates the “arising out of” and “caused, in whole or in part” 
language thereby avoiding pitfalls created through judicial 
activism.

– In other words, the additional insured coverage cannot be 
expanded beyond what is provided for in the underlying 
contract.

– It expands the inquiry beyond the “four corners of the policy.”
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– Implications

• Be aware of anti-indemnity statutes

– Do they apply to the particular industry?  

– Do they close or leave open the A.I. loophole?

• Be aware the A.I. coverage will not be broader than the underlying 
contractual requirements.

– When granting A.I. status, pay attention to the limits and 
coverage being provided.

– When requesting additional insured status, focus on the limits 
and coverage requested.

» You will no longer be able to fall back on the broader 
coverage afforded by the named insured’s policy.
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A Simple Fix…
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