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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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STATUS

 December 16, 2020:  Published

 January 15, 2021:  Effective date for most requirements

 January 20, 2021:  White House Regulatory Freeze 
Pending Further Review
 Impact?

 January 31, 2022:  Effective date for 
 Fiduciaries that are not SEC registered investment advisers to 

comply with the requirements to evaluate material facts providing 
a basis for exercising a right, and to maintain records

 All fiduciaries to comply with (a) the requirements to review 
service provider proxy voting guidelines prior to following 
recommendations and (b) the requirements pertaining to 
managers of pooled investment vehicles
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OVERVIEW

 Amends DOL’s “investment duties” regulation

 Codifies existing DOL guidance

 Sets out specific fiduciary standards

 Perceived to have an ESG-focus
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FIDUCIARY DUTIES

ERISA fiduciaries include the following parties:

 Sponsors of ERISA plans

 Consultants to ERISA plans

 Certain Investment Managers of ERISA assets 
(e.g., managers of separate accounts, collective 
investment trusts, and certain private funds that 
do not limit ERISA and similar investors)

klgates.com 9



FIDUCIARY DUTIES

 The fiduciary duty to manage plan assets that 
are shares of stock includes the management of 
shareholder rights appurtenant to those shares, 
such as the right to vote proxies

 General fiduciary duties apply:
 Prudence

 Loyalty
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FIDUCIARY DUTY: DUTY OF PRUDENCE

“[A] fiduciary shall discharge his duties with respect to a 
plan . . . with the care, skill, prudence and diligence under 
the circumstances then prevailing that a prudent man 
acting in a like capacity and familiar with such matters 
would use in the conduct of an enterprise of a like 
character and with like aims . . .”
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FIDUCIARY DUTY: DUTY OF PRUDENCE

 Prudent expert rule
 Fiduciaries who are not experts are expected to engage experts and seek their 

advice and counsel

 Fiduciaries may not blindly rely on their experts; they must evaluate that advice 
and make their own determination

 Process over results
 Courts will not second guess fiduciary decision-making if the fiduciary engaged in 

a process and made a reasonable decision, even if, in hindsight, a different 
decision would have produced a better result

 5th Circuit:  The test of prudence is one of conduct, not investment performance.  
The focus of the inquiry is how the fiduciary acted in the selection of the 
investment, not whether the investment succeeded or failed

 Contemporaneous documentation of process is critical
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FIDUCIARY DUTY: DUTY OF LOYALTY

“[A] fiduciary shall discharge his duties with respect to a 
plan solely in the interest of the participants and 
beneficiaries and . . . for the exclusive purpose of:  (i) 
providing benefits to participants and their beneficiaries; 
and (ii) defraying reasonable expenses of administering the 
plan.”
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FIDUCIARY DUTY:  DELEGATION

 Plan trustee has responsibility for exercising 
shareholder rights unless
 Subject to direction of named fiduciary

 Power delegated to investment manager

 Duty to monitor
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THE RULE

 The decision on “whether” to exercise a 
shareholder right or vote a proxy at all is subject 
to the general fiduciary duties
 Fiduciary duty to manage shareholder rights does not 

require the voting of every proxy

 “Pecuniary” factors
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THE RULE

 When exercising a shareholder right (or deciding 
whether to exercise a right) plan fiduciaries 
must:
 Act solely in the economic interest of the plan

 Consider any costs involved

 Not subordinate the interests of the plan to any nonpecuniary 
objective or promote non-pecuniary goals

 Evaluate material facts

 Maintain records

 Exercise prudence and diligence in selection and monitoring of 
any persons selected to assist
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THE RULE: “SAFE HARBOR” POLICIES 

 Fiduciary may choose to link voting with whether 
material effect is expected
 Limit voting resources to particular types of proposals 

that have material effect on investment value

 Refrain from voting on particular types of proposals 
not expected to have a material effect on investment 
performance

 Subject to periodic review

 Relying on “management” no longer a safe 
harbor
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ESG
 The Proxy Voting Rule is perceived to have an ESG focus 

 “A number of commenters asserted that the proposal was a not-so-
thinly-veiled, policy-based judgement against the value of ESG 
shareholder proposals” - Preamble

 DOL Response:  
 The proxy voting rule, similar to the recently effective investment 

duties/ESG rule, recognizes that particular ESG considerations may 
present issues of material business risk or opportunities that investment 
professionals would need to treat as economic considerations under 
generally accepted investment theories

 The proxy voting rule and the financial factors rule seek to make clear 
that from a fiduciary perspective, the relevant question is not whether a 
factor under consideration is “ESG”, but whether it is a pecuniary factor 
relevant to the exercise of a shareholder right or to an evaluation of the 
investment
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INVESTMENT DUTIES/ESG RULE

 Issued:  October 30, 2020

 Effective: January 12, 2021

 Rule:  
 Softened the proposed rule a little

 Fiduciaries may only consider financial factors 
(“pecuniary”) in evaluating investments
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INVESTMENT DUTIES/ESG RULE -
COMMON MISCONCEPTIONS
Misconception #1:  The manufacturer of a product which 
itself is not subject to ERISA (e.g., mutual fund or ETF) 
does not need to consider the rule 

 No, investing plans and their gatekeepers (e.g., consultants) are 
subject to ERISA.  Therefore, products should be manufactured 
in a manner that is consistent with ERISA and the new 
regulation, if the manager would like to have any ERISA plans 
invest in the fund or offer the fund as a plan investment option
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INVESTMENT DUTIES/ESG RULE -
COMMON MISCONCEPTIONS
Misconception #2: I do not need to consider the rule 
because the regulation could be undone by the Biden 
administration

 No, core principles currently set forth in ERISA, regulations and 
sub-regulatory guidance should be considered regardless of the 
ultimate fate of the regulation
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INVESTMENT DUTIES/ESG RULE - 401(K) 
PLAN INVESTMENTS

If a manager considered ESG 
factors for financial reasons

• Caution – Plan sponsors and 
their advisers should consider 
(a) whether the manager has 
sufficient expertise and tools; 
(b) whether the plan sponsor 
and its advisers have sufficient 
expertise and tools; and (c) 
documenting the decision 
rationale

If a manager considered ESG 
factors for non-financial 

reasons

• Exclude – If the fund itself is 
subject to ERISA (e.g., a CIT)

• Exclude – From consideration 
as a default investment 

• Caution – Not disqualified from 
offering as a plan investment 
(other than default investment); 
Rule: it is permissible for a 
product to consider non-
financial factors, as long as the 
plan fiduciary does not do so
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PRACTICAL IMPLICATIONS

 Process for hiring/monitoring investment 
managers and proxy firms

 Review proxy voting policies (including for 
pooled funds)

 “Safe harbor” policies
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CASE STUDY #1:  SEPARATE ACCOUNT 
MANAGER HIRES PROXY ADVISORY FIRM
 Scenario: Separate account manager is a fiduciary to an ERISA 

account. Manager decides to hire a proxy advisory firm to assist with 
proxy voting analysis and decisions.

 Analysis:
 Rule: a responsible plan fiduciary is required to prudently evaluate and 

monitor the proxy voting activities of a proxy advisory firm and cannot 
implement recommendations unless the proxy firm’s guidelines are 
consistent with the economic interest of the plan.

 Actions: Develop a prudent process for evaluating and hiring the firm, 
including consideration of conflicts of interest.  Develop a prudent 
process for monitoring proxy voting activities. Consider relevance of 
additional information from an issuer subject to a voting 
recommendation.
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CASE STUDY #2: MANAGER OF 
COLLECTIVE INVESTMENT TRUST  
 Scenario:  Manager advises or sub-advises a bank maintained 

collective investment trust.  Trust is subject to ERISA and, therefore, 
Manager is an ERISA fiduciary to the investing ERISA plans. 

 Analysis:
 Rule:  A manager of a pooled investment vehicle that holds assets of 

more than one plan may be subject to an investment policy statement 
that conflicts with the policy of another plan.  The manager must 
reconcile, insofar as possible, conflicting policies.  The manager may 
develop an investment policy statement consistent with ERISA and 
require investing plans to accept the policy before they are allowed to
invest.

 Actions:  Determine whether to reconcile conflicting policies or (more 
likely) adopt a policy and require plans to accept; ensure policy is 
consistent with ERISA; consider safe harbors; consider changes to trust 
agreements, such as participation agreements.
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CASE STUDY #3:  PLAN SPONSOR HIRES 
SEPARATE ACCOUNT MANAGER
 Scenario:  Company maintains a $500M pension plan.  Investment 

Committee, which is an ERISA fiduciary, enters into an investment 
management agreement with Firm to manage a $100M allocation to 
U.S. large cap equities (not an investment fund).  In the IMA, 
Investment Committee delegates proxy voting responsibility to Firm.   

 Analysis:
 Rule: Where authority to vote proxies has been delegated to an 

investment manager, a responsible plan fiduciary must prudently 
monitor the proxy voting activities of the manager.

 Actions: Develop a prudent process for monitoring (and hiring); obtain 
and review information, e.g., proxy voting policy, proxy voting reports; 
consider timing; consider the six factors in the rule; consider whether 
manager relies on a proxy advisory firm; consider language in IMA; 
consider whether manager relies on the safe harbors; consider ESG-
related votes.
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CASE STUDY #4: POOLED FUND 
FIDUCIARY’S DECISION ON CLIMATE 
CHANGE PROXY QUESTION
 Scenario: Shareholder resolution brings a climate change issue to a 

proxy vote.  Pooled fund is subject to ERISA and therefore Manager 
of pooled fund is a fiduciary.  Manager must decide whether and 
how to vote on the proxy question.

 Analysis:
 Rule: When deciding whether vote proxies, fiduciaries must carry out 

their duties prudently and solely in the interests of the plan and its 
participants as described in the final rule.

 Actions: Consider the proxy voting policy (and whether a uniform policy 
has been adopted).  Consider how to apply any “safe harbor” policies. 
Follow the prudent process adopted, including evaluating material facts 
and considering costs. Consider the material effect expected to 
investment value and whether the issue is “pecuniary.” Decide: Vote 
yes, vote no, abstain, or refrain from voting, and keep records to support 
the decision.
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