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Program Agenda

 Background Context

– DOL’s Past ESG Guidance

– 2020 ESG Rule

– 2020 Proxy Voting Rule

– Aftermath

 Back to the Drawing Board

– 2021 Proposal

– 2022 Final Rule

– Backlash

– Future of 2022 Final Rule?

 State Efforts to Regulate ESG

 Implications of 2022 Final Rule

– Best Practices for Fiduciaries
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Background - DOL’s Past ESG Guidance 

 DOL’s activity over the last few years has been part of a longer 
regulatory trajectory concerning ESG investments by ERISA plans

DOL/EBSA’s 
NY regional 
office solicits 
information 
from plan 
sponsors 
about their 
fiduciaries’ 
selection of 
ESG funds for 
inclusion 
among the 
plans’ 
investment 
options

May 2020 
Enforcement 

Initiative

DOL is asked 
to review 
ERISA plans 
to identify 
trends with 
respect to 
investments 
in the energy 
sector, in an 
effort to
promote 
these 
investments

April 2019 
Executive 

Order

DOL tells plan 
fiduciaries not 
to consider 
ESG factors 
too readily 
and provides 
guidance on 
ESG in the 
selection of 
qualified 
default 
investment 
alternatives 
(QDIAs)

FAB 2018-01

DOL says 
extra 
documentatio
n  is not 
necessary 
beyond what 
ERISA 
requires; ESG 
factors can be 
financial 
factors

IB 2015-01

DOL says a 
fiduciary’s 
consideration 
of ESG 
factors should 
be very rare 
and well-
documented

IB 2008-01

DOL creates 
the “all things 
being equal” 
(or tiebreaker) 
standard for 
ESG-themed 
investments

IB 94-1
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Background - 2020 ESG Rule

 On November 13, 2020, DOL revised its investment duties regulation 
under ERISA by restricting the universe of acceptable considerations 
for evaluating and selecting investment options 

Plan fiduciaries must focus 
solely on the plan’s financial 

risks and returns and the 
interests of plan participants 

and beneficiaries 
(Pecuniary Factors)

No per-se prohibition on 
selecting investments that 

incorporate ESG so long as it 
is based solely on material 
economic considerations

In a tiebreaker scenario, non-
pecuniary factors could be 

used but the fiduciary has to
comply with additional 

documentation requirements

Flat prohibition on QDIAs 
using non-pecuniary factors 

as part of the product’s 
investment objectives, goals 

or strategies

Same considerations for DC 
and DB plan fiduciaries
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Background - 2020 ESG Rule (cont’d)

ERISA Fiduciary 
Decision-Making 

Process

Consider only pecuniary factors 
that have a material effect on the 
risk and return of an investment

Apply appropriate weighting in the 
investment process

Tiebreaker standard allows 
considerations of non-pecuniary 
factors, but it is rarely applicable

STEP 1

STEP 2

STEP 3
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Background - 2020 Proxy Voting Rule

 On December 16, 2020, DOL published a separate final rule pertaining to 
how plan fiduciaries should exercise shareholder rights, including proxy 
voting

– Intended to address plan fiduciaries’ use of non-pecuniary factors in proxy 
voting decisions

– Sought to fix the misconception that plan fiduciaries generally must always 
vote proxies, even when doing so would not result in a benefit to the plan

 Engendered skepticism towards the importance of proxy voting

– Despite taking a principles-based approach, 2020 Proxy Voting Rule still 
imposed new mandates (e.g., a requirement to maintain records on proxy 
voting activities and other exercises of shareholder rights), which 
effectively discouraged proxy voting by plan fiduciaries as well as their use 
of proxy advisers
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Background - Aftermath of 2020 Rules

 DOL announced a non-enforcement policy in March 2021

– After President Biden took office, DOL issued a non-enforcement policy of 
the 2020 ESG and Proxy Voting Rules 

 Rules were “rushed” (each only provided a 30-day comment period) 
and had a “chilling effect” on fiduciary behavior

 President Biden issued an executive order on climate-related financial 
risk in May 2021

– Executive order said the financial risk presented by climate change affects 
American markets, companies, communities, workers, and investors

– Executive order asked the Secretary of Labor to “consider publishing, 
by September 2021…a proposed rule to suspend, revise, or rescind” 
the 2020 ESG and Proxy Voting Rules

– The Secretary of Labor was also tasked with identifying actions to protect 
the savings and pensions of U.S. workers and their families from the 
threats of climate-related financial risk
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2021 Proposal

 Published in the Federal Register on October 14, 2021, with a 60-day 
comment period 

 Proposed changes and clarifications, addressing ESG and proxy voting

– Consideration of the projected return of a certain investment portfolio 
relative to the funding objectives of a plan may often require an 
evaluation of the economic effects of climate change

– ESG factors could be material to an investment’s risk-return analysis

– Enumerated the following examples:

 Climate change-related factors (e.g., exposure to the effects of 
climate change and governmental regulations designed to curb it)

 Governance factors (e.g., board composition, executive 
compensation, transparency and accountability in decision-making, 
and avoidance of criminal liability and compliance with labor laws)

 Workforce practices (e.g., diversity and inclusion, hiring and 
retention, equal employment and labor relations)
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2021 Proposal (cont’d)

 Proposed changes and clarifications (cont’d)

– Removed the “pecuniary factors” definition, but retained a similar concept 

– Removed the prohibition on selecting as a QDIA, an investment fund, 
product or model portfolio that includes the use of one or more non-
pecuniary factors 

– Preserved the “tiebreaker” test but expanded the scope

 Collateral benefits can break ties when two investments equally serve 
the financial interests of the plan

 Extra documentation requirement was scaled back, but the fiduciary 
would still have to prominently disclose the collateral benefits 
considerations (“stickering”), in order to differentiate between 
investment alternatives

– Explicitly said a fiduciary cannot accept collateral benefits in exchange for 
expected reduced returns or greater risks



1414

2021 Proposal (cont’d)

 Proxy voting and exercises of shareholder rights

– Deleted “the fiduciary duty to manage shareholder rights…does not 
require the voting of every proxy” language from 2020 Proxy Voting Rule 

– Largely preserved the steps that fiduciaries must follow:

 Acting solely based on economic interest of plan and its participants

 Considering any costs involved

 Not subordinating the interests of the participants in their retirement 
income to other objectives, or promoting benefits/goals unrelated to the 
participants’ financial interests

 Evaluating material facts that form the basis for a proxy vote

 Exercising prudence and diligence in the selection and monitoring of 
service providers to advise or assist with proxy voting

– Eliminated recordkeeping requirements for exercising shareholder rights
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2022 Final Rule

Reflects core,  
longstanding DOL 
principles

• ERISA requires plan fiduciaries to focus on relevant risk and 
return factors in evaluating and selecting investments, using 
appropriate investment horizons consistent with the plan’s 
investment objectives, taking into account the plan’s funding 
policy

• Plan fiduciaries cannot subordinate the interests of 
participants and beneficiaries to objectives unrelated to the 
provision of benefits under the plan

Provides guidelines 
for fiduciaries in 
investment 
decision-making 

• Risk and return factors may include the economic effects of 
climate change and other ESG factors on the particular 
investment depending on the facts and circumstances

• List of ESG factors that may be considered was moved to the 
preamble, and supplemented with a list of non-ESG financial 
considerations that may be relevant for investment decisions

• The weight given to any factor by a fiduciary should 
appropriately reflect a reasonable assessment of its impact 
on risk-return
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2022 Final Rule

Retains and 
simplifies the 
tiebreaker standard

• Streamlines the tiebreaker standard, and confirms , the 
fiduciary is not prohibited from considering collateral 
benefits other than investment returns 

• Tiebreaker standard can be used without additional 
documentation, including, the stickering requirement

• DOL suggests that adding investments to a lineup is not a zero-
sum game—the fiduciary can add both alternatives under 
consideration, assuming each one is prudent

Participant 
preferences may be 
considered

• Plan fiduciaries do not violate their duty of loyalty solely 
because they take participants’ preferences into account when 
constructing plan menus, so long as each option is and 
remains prudent

Exercising 
shareholder rights 
is a core fiduciary 
responsibility

• Reiterates principle that managing plan assets that are shares 
of stock includes the management of shareholder rights

• Largely preserves the steps that fiduciaries must follow
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2022 Final Rule

Special rules for 
exercising 
shareholder rights 
in the commingled 
fund context

• To the extent possible, managers of commingled funds
subject to ERISA are required to reconcile the investment 
policy statements of each investing plan, and vote (or 
abstain from voting) the relevant proxies to reflect such 
policies in in proportion to each plan’s economic interest in the 
vehicle

• Given the impracticability of this reconciliation process, 
managers of ERISA plan asset funds may alternatively adopt a 
proxy voting policy and obtain each plan’s approval

Applicability 
dates

• January 30, 2023 – For most provisions of the 2022 Final Rule

• December 1, 2023 – For (1) the special requirements 
applicable to proxy voting in the commingled funds context and 
(2) the rule that a fiduciary cannot follow the recommendations 
of a proxy advisory firm without first determining that its 
guidelines are consistent with the fiduciary’s obligations under 
the 2022 Final Rule
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Backlash to 2022 Final Rule

 Congressional efforts to overturn 2022 Final Rule

– On December 1, 2022, Sen. Cotton (AR) introduced a resolution that said
“Congress disapproves the rule” and it “shall have no force or effect”

– On December 15, 2022, Sen. Braun (IN) and Rep. Barr (KY) introduced 
an identical joint resolution

 Mr. Barr’s press release expressed concerns that the rule is “steering 
capital away from the American energy sector and driving up 
prices at the pump” and that retirement funds will likely be invested in 
“lower performing ESG-tethered instruments in the name of woke 
politics”

 With Republicans now in control of the House, greater oversight and 
scrutiny of the DOL is expected, especially regarding ESG matters
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Backlash to 2022 Final Rule (cont’d)

 State AG’s sue DOL over 2022 Final Rule
– On January 26, 2023, attorneys general from 25 states, led by Ken Paxton (TX) 

and Sean Reyes (UT), filed a lawsuit in the Northern District of Texas, arguing the 
2022 Final Rule undermines key protections for retirement savers, oversteps DOL’s 
authority under ERISA, and is arbitrary and capricious in violation of the APA

– Some of the allegations include:

 “the 2022 Rule eliminates the objective pecuniary/nonpecuniary standard in the 
2020 rule and instead formally incorporates ill-defined, subjective ESG 
concepts into the ERISA regulations”

 “the 2022 Rule will not only loosen the statutory and regulatory restraints on 
fiduciaries to consider ESG factors, it will allow fiduciaries and investment 
managers to potentially substitute their own ESG policy preferences 
under the guise of making a risk-return determination”

 “While the 2020 rule required fiduciaries to document that there had been a tie 
and how a particular collateral benefit or factor was consistent with the interest 
of the plan…the 2022 Rule has no such requirement…removing these 
requirements exacerbates the risk of plan fiduciaries unlawfully pursuing 
their own preferences and collateral ESG considerations”
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Backlash to 2022 Final Rule (cont’d)

 Key stats for the Trump and Biden regulations

2020 ESG 
Rule

2020 Proxy 
Voting Rule

2022 
Final Rule

Comment Period 30 Days 30 Days 60 Days

# of Written 
Comments*
Received

1,100 300 895

Days Between 
Comment Period 

End and Final 
Rule Publication

106 Days 72 Days 353 Days

*Does not include petitions (e.g., form letters)
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Future of 2022 Final Rule?

 2022 Final Rule is unlikely to be changed or replaced by DOL in near-
term

– A future administration’s DOL may seek to limit the 2022 Final Rule with 
sub-regulatory or interpretative guidance

– But at least two years will have passed for stakeholders to conform to and 
rely on it, so drastic changes would face an uphill battle

 Overturning the 2022 Final Rule pursuant to the Congressional Review 
Act (CRA) is not an option

– CRA allows Congress to review “major” rules issued by federal agencies 
before the rules take effect

– Would have required a Republican majority in the Senate

 Litigation along the lines of the state AG lawsuit may be the most likely 
path to elimination
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State Efforts to Regulate ESG 

 ESG has come into focus with respect to selecting asset managers and 
investments for a state’s retirement system

 Over the last year, there has been a proliferation of new bills, rules and 
actions that address ESG considerations and their role in public finance 

– States have also formed coalitions to present a united front in the fight 
over what role ESG should play in managing state assets

 These initiatives have taken various forms, including actions to:

– promote integration of ESG considerations in public plan investment 
decisions

– restrict use of ESG considerations in public plan investment decisions

– promote plan divestment from certain industries, like fossil fuel or firearms

– punish or target financial institutions and other entities that either boycott 
fossil fuel or firearms sectors or have made public statements in support of 
ESG or climate initiatives
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State Laws and Regulatory Guidance In Effect 

Promoting ESG Factors Restricting ESG FactorsIndustry Divestment Actions Targeting BoycottersNeutral on ESG Factors

As of January 27, 2023
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Currently Pending State Legislation

Promoting ESG Factors Restricting ESG FactorsIndustry Divestment Actions Targeting BoycottersNeutral on ESG Factors

As of January 27, 2023



2525

Implications of 2022 Final Rule

Diligence and 
Monitoring 

When selecting a fund or investment in 
part for its ESG characteristics, make sure 

the diligence and monitoring process 
includes attention to whether the manager 
is living up to its statements on ESG use

Comparing 
Investments

Be sure to ask how does a fund fit within 
the menu to enable participants to 

construct a portfolio suitable to their 
needs, and how does it compare to a 
reasonable number of alternatives?

Participant 
Preferences

Participant preferences can be considered 
without violating the duty of loyalty, but 

fiduciaries still need to ensure the 
preferred investments are, and remain, 
prudent in accordance with Hughes v. 

Northwestern

If Using 
Proxy Advisors

Fiduciaries should use a diligent process 
that fully assesses and documents the 
qualifications of the proxy advisor, the 

quality of the services being offered and 
the reasonableness of the fees charged in 

light of the services being provided

Fiduciary Best 
Practices
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Questions



Thank You

Joshua A. Lichtenstein
joshua.lichtenstein@ropesgray.com

Sharon Remmer
sharon.remmer@ropesgray.com

mailto:joshua.lichtenstein@ropesgray.com
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