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Introduction

• In September 2020, the Antitrust 

Division of the Department of Justice 

(“the Division” or “DOJ”) released 

updated guidelines related to remedies 

for mergers.

• The Manual provides Division attorneys 

and economists with a framework for 

structuring and implementing merger 

remedies.

• This presentation will discuss various 

aspects of the new Manual, including the 

principles outlined, takeaways, and 

implications for future mergers.
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• June 2011: 

Obama 

Administration 

Division issues 

Policy Guide to 

Merger Remedies 

(“2011 Guide”)

The New Merger Remedies Manual
OVERVIEW

• September 2018:  

Former AAG

Makan Delrahim

announces 

withdrawal of 2011 

Guide and 

effectiveness of 

2004 Policy Guide 

to Merger 

Remedies pending 

release of an 

updated policy

• August 2020: 

Division 

announces 

creation of Office 

of Decree 

Enforcement and 

Compliance



The New Merger Remedies Manual

• The September 2020 Manual sets forth a statement of the key 

principles that will guide the DOJ when considering merger 

remedies.

• The Manual updates and includes a number of other changes to the 

2004 Policy Guide.

• The Manual also stresses the DOJ’s commitment to strict 

implementation of and compliance with agreed-upon remedies.

• The Manual emphasizes the Division’s strong preference for 

structural remedies over behavioral or conduct remedies to address 

potential competitive harms that result from either horizontal or 

vertical mergers.

OVERVIEW

“Our recent modernization of the Merger Remedies Manual reaffirms the
Division’s commitment to effective structural relief, which has been a hallmark of 
my tenure as AAG, and it also incorporates important changes in the merger 
landscape over the past decade.”

- Former Antitrust Division AAG Makan Delhrahim
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The Six Principles

The Manual identifies six principles that apply to structuring and implementing 

remedies in all Division merger cases, both horizontal and vertical: 

OVERVIEW

1. Remedies Must 
Preserve Competition.

2. The Remedy Should 
Preserve Competition, 
Not Protect 
Competitors.

3. Remedies Should Not 
Create Ongoing 
Government Regulation 
of the Market.

4. Temporary Relief 
Should Not Be Used to 
Remedy Persistent 
Competitive Harm.

5. The Risk of a Failed 
Remedy Should Fall on 
the Parties, Not on 
Consumers.

6. The Remedy Must Be 
Enforceable.



The Six Principles

Remedies Must Preserve Competition

• To determine whether proposed relief will effectively remedy the 

competitive harm of a merger, the Manual provides that the DOJ will 

undertake a fact-intensive assessment determining:

−what competitive harm the violation has caused or likely will cause; and 

−how the proposed relief will effectively remedy the competitive harm.

• The Manual states that the purpose of a remedy is to “preserve” 

premerger competition, not to “enhance” it. 
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The Six Principles

The Remedy Should Preserve Competition, Not Protect Competitors.

• The Manual states:  “[C]onsent decree provisions should be designed 

to preserve competition rather than protect or favor particular 

competitors.” 

• The goal is to preserve competition, not pick winners and losers.  
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The Six Principles

Remedies Should Not Create Ongoing Government Regulation of the Market.

• This principle focuses on DOJ’s view that conduct remedies are only 

appropriate in limited circumstances.

• The Manual provides that conduct remedies substitute central decision 

making for the free market.

• The Manual states that conduct remedies are disfavored in part 

because they usually entail “injunctive provisions that, would, in effect, 

regulate the merged firm’s post-merger business conduct and pricing 

authority.”
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The Six Principles

Temporary Relief Should Not Be Used to Remedy Persistent Competitive Harm.

• This principle reiterates the Division’s preference for structural 

remedies.

• The Manual states that mergers indefinitely change incentives of 

merged firms and the structure of the market, and similarly, structural 

remedies designed to preserve a competitive market are in effect 

indefinitely.

• The Manual provides that, by contrast, consent decrees temporarily 

regulating conduct do not effectively redress persistent competitive 

harm resulting from indefinite change in market structure.
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The Six Principles

The Risk of a Failed Remedy Should Fall on the Parties, Not on Consumers.

• The Manual states that remedies should be “designed to limit the risk 

of failure as much as possible.”

• This principle provides that any risk of a failed remedy that remains 

should be borne by the parties; consumers should not bear this risk.
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The Six Principles

The Remedy Must Be Enforceable.

• The Manual provides that a remedy is inadequate if it cannot be 

enforced effectively.

− “Remedial provisions that are too vague to be enforced or that could be 

construed in such a manner as to fall short of their intended purpose can 

result in inadequate relief[.]”

• According to the Manual, a decree that fails to bind necessary parties 

or entities necessary to implementing the remedy may be ineffective. 

• The Manual states that decrees also should include provisions 

designed to facilitate the Division’s future enforcement.
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Working the Remedy into the Deal Upfront

• The Manual notes that tailoring the remedy to address the

violation is the best way to ensure that the relief obtained

cures the competitive harm.

• A fix-it-first remedy is one way to address competitive

concerns from a deal to avoid the Division filing for an

injunction or seeking a consent decree in court.

OVERVIEW



Working the Remedy into the Deal Upfront

• The Manual provides that a fix-it-first remedy is a structural 

solution implemented by the parties that the Division accepts 

before a merger is consummated.

• An acceptable fix-it-first remedy:

− Preserves competition indefinitely; and

− Contains no less substantive relief than would be sought if a case 

were filed.

• If acceptable, a fix-it-first remedy eliminates the Division’s 

anticipated (and yet to be determined) competitive concerns and 

therefore the need to file a case.

• The Division requires a reasonable period of time and 

information needed to evaluate a fix-it-first remedy. 

FIX-IT-FIRST REMEDIES



Working the Remedy Into the Deal Upfront
FIX-IT-FIRST REMEDIES

• The Manual provides that a fix-it-first 

remedy is not acceptable if the 

competitive harm requires remedial 

provisions that entail continuing 

post-consummation obligations on 

the part of a merged firm.

• A fix-it-first remedy may be 

inappropriate if presented to the 

Division after the Division has 

determined it has a substantial basis 

for filing a complaint challenging the 

transaction.

• But if an acceptable fix-it-first 

remedy can be implemented, “the 

Division may exercise its 

prosecutorial discretion to forgo filing 

a case and conclude its investigation 

without imposing additional 

obligations on the parties.”
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Consent Decrees

Decree must include standard provisions allowing effective enforcement.

ENFORCEMENT

• Hold separate

• Asset preservation

• Selling trustee

• Monitoring trustee

• Prior notice to Division

• Means to investigate compliance

“Our job is not to bring the most enforcement actions. Our job is to get the right result. More 
than that, our job is to get the right result in an efficient manner, which often means reaching 
consent agreements with parties to remedy fully the sources of anticompetitive harm. Only 
when that is not possible, should we litigate.”

- Former Antitrust Division AAG Makan Delhrahim



Consent Decrees

• In an enforcement proceeding, the Division may establish 

the violation and appropriateness of any remedy by 

preponderance of the evidence, rather than clear and 

convincing evidence.

• Decree must bind all parties against which enforcement 

may be sought.

• If a court finds a party has violated the decree, the Division 

may apply to the court for a one-time extension of its term.

DECREE TERMS



Consent Decrees

• The Office of Decree Enforcement and Compliance is

responsible for evaluation of and oversight over all

Division remedies.

• The Division may institute either or both civil and

criminal contempt proceedings.

DOJ OFFICE OF DECREE ENFORCEMENT AND COMPLIANCE 
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Structuring a Divestiture 
Remedy 



Structure of an Appropriate Divestiture Remedy: The 
Asset Package

Guiding Principles for a successful divestiture remedy: 

A divestiture must include the assets necessary to ensure that 
the divestiture buyer will be a viable, long-term competitor in the 
marketplace, as well as to ensure that the buyer has the 
incentive to preserve competition. 

Divesting a demonstrably autonomous, ongoing business unit 
usually expedites settlement and helps avoid additional 
scrutiny.

Red Flags:

The DOJ Merger Remedies Manual outlines “red flags” 
indicating that a remedy will not be acceptable, which 
include:

• (1) divestiture of less than a standalone 
business 

• (2) mixing and matching of assets

• (3) parties retaining “critical intangible assets” 
that may make it more difficult to compete

• (4) ongoing entanglements between the 
merging parties and the divestiture buyer

• (5) substantial regulatory or logistical hurdles



Increased Divestiture Scrutiny

• There has been a trend toward increased divestiture scrutiny due 
to an FTC Merger report that found that only 80% of the FTC’s 
remedies from 2006-2012 were “successful”

• Study identified “concerns with the scope of the asset 
package, the adequacy of the due diligence, and the transfer 
of back-office functions”

• The agencies are therefore spending more time making 
sure that: 

• (1) the divestiture package includes all the assets 
and support that is necessary for the divestiture 
buyer to be successful and

• (2) the buyer is motivated and able to compete 
effectively after the transaction

• The Director of the Bureau of Competition noted that 
there will be more scrutiny of buyers in the uncertain 
financial environment caused by COVID-19 to ensure 
that they are financially sound and viable going forward

• FTC appears to be reviewing divestitures for extended 
period

“This continued diligence is particularly important 
as we analyze divestiture remedies in merger 
matters, including evaluating proposed buyers of 
divestiture assets. As always, we are happy to 
entertain reasonable settlement options. What 
we will not do, however, is lower the Commission’s 
long-held standards for effective relief.” 

– Ian Conner, Director, Bureau of 
Competition



Evaluation of Divestiture 
Buyers



Evaluation of Divestiture Buyers

DOJ
A divestiture buyer will be approved only after the DOJ is 
satisfied that:

“(1) an acquisition by the buyer does not cause competitive 
harm,

(2) the purchaser has the incentive to use the assets to 
compete in the relevant market, 

(3) and the purchaser has ‘managerial, operational, 
technical and financial capability.’”

FTC

The FTC will evaluate a potential buyer based on whether 
it has:

“(1) the financial capability and incentives to acquire and 
operate the assets, and 

(2) the competitive ability to maintain or restore 
competition in the market.”



• FTC Commissioner Rohit Chopra has consistently expressed concerns about 
how divestiture buyers have been evaluated, especially in pharmaceutical cases

• Allergan / AbbVie

• $63 billion deal announced June 2019

• Cleared May 2020, subject to divestitures of 3 drug products to address 
both current and potential competition concerns

• Majority concluded transaction was “largely complementary,” other than 
overlap markets

• Commissioners Rohit Chopra and Kelly Slaughter dissented, identifying 
several concerns, including:

• “As I have said in the past, however, I remain concerned about the 
Commission’s approach to pharmaceutical mergers. In this case 
specifically, I do not believe the proposed settlement adequately 
remedies a range of competitive issues that this acquisition poses.” -
Slaughter Dissent

• “The agency’s default strategy of requiring merging parties to divest 
overlapping drugs is narrow, flawed, and ineffective,” and “misses 
the big picture” – Chopra Disent

Concerns about Divestiture Buyers

FTC Mandated Divestitures

• Exocrine Pancreatic Insufficiency: 

Four competitors pre-transaction, including 
AbbVie + Allergan; parties had 95% share

• Divest Allergan’s Zenpep and Viokace (but 
keep AbbVie’s product, the “clear market 
leader”)

• IL-23 Inhibitors for Crohn’s Disease and 
Ulcerative Colitis: 

Many approved drugs but limited efficacy; J&J 
had only approved IL-23 inhibitor

Three companies (AbbVie, Allergan, Eli Lilly) 
with IL-23 inhibitors in late-stage 
development 

• Divest Allergan’s IL-23 product candidate



Concerns About Divestiture Buyer in Allergan/AbbVie

• Chopra also expressed concern that the FTC 
was “too confident” that Nestlé could cure the 
harmful effects of the merger

• Chopra argued:
• “Nestlé’s core business is focused on food and 

beverages, not prescription drugs”

• “Nestlé’s efforts on nutrition do not come close to 
Allergan’s capabilities and capacity to compete in 
pharmaceuticals”

• “Nestlé has a checkered record when it comes to its past 
experiments with pharmaceuticals”

• “Other competitors with a small prescription drug footprint 
have failed to gain traction in this market, which suggests 
that Nestlé faces an uphill battle relative to Allergan”

“For the first time, the FTC is proposing a 
pharmaceutical merger settlement that 

divests a prescription drug business to a 
buyer that isn’t a drug company[…]The 
Commission is confident it can restore 

competition by divesting essential medicine 
to a company whose core business is selling 

packaged consumer products like candy 
and cat litter.”  - FTC Commissioner Chopra



Private Equity Buyers

• The Manual suggests that in some cases a private equity purchaser may be preferred, citing 
a 2017 FTC merger remedy study that found that flexibility in financing was an important 
determinant of a remedy’s success. 

• Even so, concerns have been expressed about private equity buyers

• FTC Chairman Joe Simons and Commissioner Rohit Chopra have publicly disagreed on 
the appropriateness of private equity firms as divestiture buyers.

• Commissioner Chopra stated in October 2018 that “[w]hile private equity funds can 
theoretically create the conditions for a long-term turnaround of the company, their 
strategies may not necessarily require that the acquired business actually stay in 
business.”

• Then-Chairman Simons was more open to PE buyers: “[t]here are some really large, well 
run, well-financed, private equity firms and those, in particular, I would not want to keep 
out of the process.” (November 2018)



Chopra Hones in on Private Equity Firms

FTC approved merger (4-1) between Linde AG and Praxair, Inc. subject to 
divestitures, IP licenses, transitional assistance and supply/purchase 
agreements

$90 billion deal approved in 2018
Commissioner Copra dissented
Commissioner Slaughter issued a concurrence to later request for modification of the consent 
decree, though cautioned that the case “may provide a cautionary tale for the Commission” 
when considering “complicated and entangled divestitures” 

Chopra argued for aggressive scrutiny of the financial wherewithal of the 
buyer given that the buyer was a new JV between a gas company and PE firm 

Argued that PEs are associated with “higher levels of debt financing, which can amplify both 
risk and returns” and “other firm behavior that can reduce long-term competition”
“I would have preferred terms in the proposed order that would have required prior notice to or 
approval by the Commission of any asset sales by [the JV]”



Structural v. Behavioral 
Remedies



Both Agencies Indicate a Strong Preference 
for Structural Remedies 

“The Commission prefers structural 
remedies such as divestitures to prevent 
competitive harm resulting from a merger, 
whether the merger is consummated or 
has not yet been completed.”“Structural remedies are strongly 

preferred in horizontal and vertical merger 
cases because they are clean and 
certain, effective, and avoid ongoing 
government entanglement in the market.”



Delrahim Was Particularly Skeptical of Behavioral 
Remedies

The Division has a strong preference for structural remedies over behavioral ones.”  “[Structural 
remedies are] more efficiently and permanently fix[ ] the competitive problems stemming from the 
merger.”  - AAG Makan Delrahim (November 2018)

“[B]ehavioral remedies require centralized decisions instead of a free market process.  They also set 
static rules devoid of the dynamic realities of the market.  With limited information, how can antitrust 
lawyers hope to write rules that distort competitive incentives just enough to undo the damage done 
by a merger, for years to come?  I don’t think I’m smart enough to do that.” AAG Makan Delrahim
(November 2017)

“Behavioral remedies often require companies to make daily decisions contrary to their profit-
maximizing incentives, and they demand ongoing monitoring and enforcement to do that 
effectively,” he said. “If a merger is illegal, we should only accept a clean and complete 
solution, but if the merger is legal we should not impose behavioral conditions just because 
we can do so...” - AAG Makan Delrahim (November 2017)

“[the updated Manual] reaffirms the Division’s commitment to effective structural relief [and 
reflects DOJ’s] renewed focus on enforcing obligations in consent decrees.” - AAG Makan
Delrahim (September 2020)



Vertical Merger Remedies at DOJ: AT&T / Time Warner

• First litigated vertical merger challenge in 40+ years

• DOJ argued that the combined entity would be able to charge distribution competitors a 
higher price for content due to increased bargaining leverage

• DC Circuit affirmed relying on the district court’s “fact-specific conclusion based on real-
world evidence that . . . the post-merger cost of a long-term blackout would not sufficiently 
change to enable [the combined entity] to secure higher affiliate fees”

• Parties offered behavioral remedies, which were rejected by DOJ
• Offered similar remedies to those that had been accepted in the past, but DOJ rejected offer

• Compare to Disney / Twenty-First Century Fox (2018) where $71.3 billion deal was 
approved quickly after parties committed to divest 2 of Fox’s reginal sports networks



• “First and foremost, it’s important to remember that the FTC 
prefers structural remedies to structural problems, even with 
vertical mergers… no one should be surprised if the FTC 
requires structural relief”

• BUT… “[D]ue to the elimination of double-marginalization and 
the resulting downward pressure on prices, vertical mergers 
come with a more built-in likelihood of improving competition 
than horizontal mergers.” And although the FTC has shown a 
preference for structural remedies in general, “in some cases 
[the FTC believes] that a behavioral or conduct remedy can 
prevent competitive harm while allowing the benefits of 
integration.”

FTC More Open to Behavioral Remedies in Vertical 
Mergers? 



FTC: Staples / Essendant

• Staples (owned by PE firm Sycamore Partners) and
Essendant, agreed to merge in September 2018 for
$482.7 million, respectively the leading office supplier
reseller and distributor

• FTC challenged merger due to vertical concerns that
after the merger Staples would have access to
Essendant’s reseller customers commercially sensitive
business information

• Democrats questioned use of behavioral remedies and
whether firewalls were effective:

• Chopra argued that “[w]hile the firewall will reduce the chance of
misuse of data, it does not eliminate it. Given the hundreds of
customers and resellers of Essendant, it may be difficult to police
the firewall, especially with oral communications”

Accepted Remedies

• Establish a firewall separating Staples’ 
business-to-business sales operations from 
Essendant’s wholesale business

• Monitor compliance and submit verified 
reports under the Consent Order

• Provide prior notice to the FTC  before a 
future acquisition of any wholesaler, 
distributor, or reseller of office products



FTC: Northrop Grumman/Orbital ATK

• FTC accepted behavioral conditions in 
the Northrop Grumman-Orbital ATK 
merger

• Northrop acquired Orbital ATK in 
2018 for $9.2 billion

• Not clear if this signals a difference in 
standard

• Simons, FTC Chairman, has also 
signaled a preference for structural 
remedies

Accepted Remedies

• Committed not to discriminate in making 
Orbital ATK SRM products and services 
available to competitors. 

• Implementation of firewalls ensuring 
confidential information would not be 
misused. 

• The DOD appointed a compliance officer to 
oversee the enaction of the consent decree. 

• Implementation of a compliance program 
and creation of regular compliance reports.

“[t]he best approach is a non-behavioral remedy” though the FTC will accept behavioral 
remedies in “rare, very limited” circumstances. - Chairman Simons, June 2018



Recent Enforcement Actions



Otto Bock / Freedom Innovations

• Ottobock acquired Freedom Innovations in September 
2017

• Not HSR reportable 

• FTC filed administrative litigation in December 2017, 
alleging the merged firm has an 80% share in 
microprocessor-equipped prosthetic knees (MPKs)

• Characterized deal as market leader seeking to eliminate its 
primary and innovative competitor

• Ottobock argued that it should be permitted to divest 
only Freedom’s MPK business and not Freedom’s 
prosthetic feet and ankles business 

• Argued that divestiture of feet/ankles business was unnecessary 
because the FTC did not allege harm in those markets 



• Standard used by ALJ to assess divestiture:

• “[A]bsent ‘unusual circumstances,’ it is 
presumed that total divestiture of the acquired 
assets is the best means of restoring 
competition”

• “[B]urden rests with respondent to demonstrate 
that a remedy other than full divestiture would 
adequately redress any violation”

• Rejected Otto Bock’s argument that divestiture of 
MPK business alone would be sufficient, finding:

• MPK assets could not be easily separated 
from Freedom

• Commission may order divestiture of products 
outside the relevant market

• Freedom had successfully leveraged foot 
products to increase sales of MPKs, and so 
foot assets were necessary for divestiture 
buyer to compete

Otto Bock / Freedom Innovations, Cont’d

Key Provisions of FTC order

• Conform to hold-separate agreements

• Maintain the viability, marketability and 
competitiveness of Freedom

• Otto Bock must divest the Freedom assets 
and business within 90 days.

• Otto Bock must provide transitional 
services to the acquirer for two years.

• Otto Bock shall allow the acquirer the 
opportunity to recruit and employ any 
Freedom employee

• And must not enter into any 
arrangement for services of any 
Freedom employee employed by the 
acquirer



Össur hf. / College Park Industries

• Össur and College Park develop and manufacture upper and lower-limb prosthetics

• In July 2019, Össur agreed to acquire College Park

• Transaction not reportable under HSR

• FTC sued in April 2020, alleging transaction would harm competition in market for myoelectric 
elbows that use electromyographic signals and battery-powered motors to control movement of 
the prosthetic 

• Alleged that myoelectric elbows have functional advantages over mechanical elbows

• Alleged market is highly concentrated, with College Park a “leading supplier” and Össur
developing its own device; only other participants are Otto Bock and Fillauer

• To settle concerns, parties agreed to divest College Park’s myoelectric elbow business to Hugh 
Steeper, a prosthetics company based in the UK and Texas



BB&T / SunTrust

• In November 2019, BB&T and SunTrust agreed with 
DJO to divestiture to permit its $66 billion merger of 
equals to close; deal announced February 2019

• Created sixth largest U.S. bank

• Politicians also raised antitrust concerns about the deal
• Rep. Maxine Waters, chairwoman of the House Financial Services 

Committee, voiced concerns that the merger “[would] create yet 
another megabank that is too big to manage and that poses a risk to 
our financial system”

• DOJ required BB&T and SunTrust to divest 28 
branches across North Carolina Virginia, and Georgia 
with approximately $2.3 billion in deposits

• Largest bank divestiture in over a decade



• In order to proceed with $74 billion acquisition of Celgene, BMS agreed in November 2019 to divest Celgene’s marketed 
psoriasis drug Otezla for $13.4B to Amgen to preserve BMS’s incentive to continue developing its own oral psoriasis 
product

• Largest divestiture ever required in merger enforcement matter

• Reflects recent policy statements from FTC saying that they will insist on divestiture of the marketed product, rather 
than the pipeline product

• Commissioners Chopra and Slaughter dissented, encouraging more aggressive scrutiny of pharma mergers

• Chopra: advocated adding alternative theories to “routine” analysis, e.g.:

• Will the merger facilitate a capital structure that magnifies incentives to engage in anticompetitive conduct or 
abuse of intellectual property?

• Will the merger deter formation of biotech firms that fuel innovation?

• Slaughter: FTC’s analytical approach on the Otezla divestiture was “too narrow”; FTC should consider “more 
broadly whether any pharmaceutical merger is likely to exacerbate anticompetitive conduct or hinder innovation”

Bristol-Myers Squibb / Celgene 



Pfizer / Mylan

• Pfizer spun off its Upjohn division—which 
includes Pfizer’s authorized generic business 
Greenstone—and combined it with Mylan in a 
$12 billion transaction to form Viatris

• In October 2020, FTC issued complaint alleging 
that transaction would harm competition in 
markets for ten different generic drugs 

• For seven drugs, where parties were current 
competitors, required divestiture 

• For three drugs, where FTC alleged that the 
combination would delay or eliminate a likely 
entrant, order prohibited combined company 
from acquiring an interest in or exercising any 
control over a third party’s rights to those 
products

“I am concerned that executives in 
the pharmaceutical industry routinely 

propose anticompetitive mergers 
without any fear that their 

transactions will ever be blocked. In 
my view, the status quo approach of 

seeking settlements through 
divestitures of individual products is 

myopic and misses some of the 
fundamental elements of how firms 

compete in this industry.”

- Chopra dissent (joined by 
Slaughter)  



T-Mobile / Sprint

• T-Mobile closed on a $26 billion acquisition of 
Sprint in April 2020; deal announced in April 2018

• DOJ alleged that but for divestitures, the 
proposed transaction would have “eliminate[d] 
competition between two of only four facilities-
based suppliers of nation-wide mobile wireless 
services”

• DOJ claimed divestiture would “enable a viable 
facilities-based competitor to enter the market” 
and “facilitate the expeditious deployment of m 
high-quality 5G networks”

• Delrahim touted divestiture as “ensuring that large 
amounts of currently unused or underused 
spectrum are made available to American 
consumers in the form of high quality 5G 
networks”

Consent Decree

• Required divestiture of Sprint’s prepaid 
business including Boost Mobile, Virgin 
Mobile, and Sprint prepaid, to Dish 
Network Corp.

• Also required to divest certain spectrum 
assets to Dish Corp.

• T-Mobile and Sprint had to make at 
least 20,000 cell sites and hundreds of 
retail locations available to Dish Corp. 

• T-Mobile must provide Dish Corp. 
access to the T-Mobile network for 
seven years
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