
Multiple files are bound together in this PDF Package.

Adobe recommends using Adobe Reader or Adobe Acrobat version 8 or later to work with 
documents contained within a PDF Package. By updating to the latest version, you’ll enjoy 
the following benefits:  

•  Efficient, integrated PDF viewing 

•  Easy printing 

•  Quick searches 

Don’t have the latest version of Adobe Reader?  

Click here to download the latest version of Adobe Reader

If you already have Adobe Reader 8, 
click a file in this PDF Package to view it.

http://www.adobe.com/products/acrobat/readstep2.html




CHARLOTTE   CHICAGO   GENEVA    HONG KONG   LONDON   LOS ANGELES MOSCOW   NEW YORK   NEWARK   PARIS   SAN FRANCISCO   WASHINGTON, D.C.


The Filip Guidelines:
 A Renewed and Responsible Focus 


on Facts


Strafford Legal Publishing


 


December 23, 2008







2
Winston & Strawn LLP © 2008


Today’s Presenters


Kevin King
Litigation


Winston & Strawn LLP


 


Washington, D.C.


William Sullivan Jr.
Litigation


Winston & Strawn LLP


 


Washington, D.C.







3
Winston & Strawn LLP © 2008


Overview


•
 


Background: History and Evolution
•


 


The principles of federal prosecution of business organizations
•


 


Corporate criminal liability
•


 


Considerations for charging corporations
•


 


Criticism of Justice Department policies and tactics
•


 


The McNulty Memorandum


•
 


The Filip Guidelines


•
 


Federal Rule of Evidence 502


•
 


Federal Prosecution of Business Organizations Through 
the Prism of a Government Investigation
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Background: History and Evolution


•
 


Principles of Federal Prosecution of Business 
Organizations


•
 


The Principles identify the considerations used by 
federal prosecutors in charging corporations for criminal 
violations.


•
 


The Filip Guidelines are the latest iteration of the 
Principles:


The McNulty Memorandum (2006)
The Thompson Memorandum (2003)
The Holder Memorandum (1999)
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Background: History and Evolution


Corporate Criminal Liability
•


 


Corporations are “legal persons”


 


capable of committing crimes --


 


A 
corporation may be held criminally liable for the illegal acts of 
directors, officers, employees, and agents.


•


 


Under federal charging guidelines, corporations are not treated 
leniently or more harshly because of their artificial nature.


•


 


To hold a corporation liable, the government must establish that


 


the 
corporate agent’s illegal acts:


Were intended, at least in part, to benefit the corporation; and
Were within the scope of his or her duties.


•


 


Generally, the following are not legal defenses:
The employee or agent held a low-level/non-managerial position; or
The company had policies and procedures forbidding the conduct in 
question.
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Background: History and Evolution


Charging a Corporation:  Factors Considered
•


 


The nature and seriousness of the offense
•


 


The pervasiveness of wrongdoing within the organization
•


 


A History of similar conduct
•


 


The corporation’s timely and voluntary disclosure of wrongdoing and 
willingness to cooperate


•


 


The existence and adequacy of a pre-existing compliance program
•


 


Remedial actions taken by the corporation
•


 


Collateral consequences to the corporation
•


 


The adequacy of the prosecution of responsible individuals
•


 


The adequacy of civil or regulatory remedies
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Corporate Cooperation
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Corporate Cooperation


•
 


Of all the factors, the most controversial has been 
corporate cooperation.


•
 


The benchmarks for cooperation have typically included:
Timely and voluntary disclosure;
Waiver of attorney-client and attorney work product protections;
Absence of indemnification and efforts to shield “culpable” 
employees; and
Absence of joint defense arrangements.
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Corporate Cooperation


•
 


A Rising Bar:


Post-Enron, there was a perception that demands for waiver of 
attorney-client and attorney work product protections were 
becoming routine.


Many observers cited the emergence of a “culture of waiver.”


Surveys documented a perceived erosion of the privilege in 
corporate legal departments.


There were cases where prosecutors pressured companies to 
“cut off” indemnification to individuals perceived to be culpable or 
who refused to be interviewed.
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Corporate Cooperation


•
 


Efforts to resist DOJ policies and tactics resulted in a 
number of notable challenges to and setbacks for the 
Thompson Memorandum in 2006:


The U.S. Sentencing Commission eliminated waiver language.


Decisions in U.S. v. Stein, et al. held that certain Justice 
Department policies and procedures were unconstitutional.


Congressional hearings were critical of compelled waivers.


This led to Congressional consideration of the “The Attorney 
Client Protection Act of 2006.”
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Corporate Cooperation


•
 


U.S. Sentencing Commission
In April 2006, the U.S. Sentencing Commission voted 
unanimously to eliminate language in the commentary to the 
federal sentencing guidelines that encouraged corporations to 
waive attorney-client privilege and attorney work product 
protection to earn credit for cooperation.


The language had allowed judges to consider a corporation’s 
waiver of attorney-client privilege and attorney work product 
protections when imposing a sentence following conviction.


The Commission’s decision became effective November 1, 
2006.
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Corporate Cooperation


•
 


Stein
 


Decisions:  In two separate decisions issued during 
the summer of 2006, Judge Lewis Kaplan of the 
Southern District of New York ruled unconstitutional:
•


 


Government interference with corporate decisions to advance 
legal fees to employees; and 


•


 


Government efforts to condition such fee advancements on 
employee participation in interviews with investigators


(See
 


United States v. Jeffrey Stein, et al.,
 


No. S1 05 
Crim. 0888 (SDNY)).


•
 


Judge Kaplan ordered the suppression of witness 
statements deemed to have been coerced.


•
 


Judge Kaplan’s decisions held that portions of the 
Thompson Memorandum were unconstitutional.
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Corporate Cooperation


•


 


Congressional Hearings
Through the Summer and Fall of 2006 and into 2007, House and Senate 
Committees held hearings in which the prevailing views were sharply 
critical of the Justice Department’s policies and tactics regarding waiver.


•


 


“The Attorney-Client Protection Act”
Senator Arlen Specter introduced legislation to preserve attorney-client 
privilege and protect attorney work product
The proposed legislation would prohibit U.S. agencies and attorneys 
from:


•


 


Demanding disclosure of privileged information or attorney work product
•


 


Considering in connection with charging decisions:
Assertions of privilege or work product protections;
Indemnification or advancement of legal fees to individuals;
Joint defense arrangements or the sharing of information; or
Failure by an employer to sanction individuals who exercise their constitutional 
rights or other legal protections.
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Corporate Cooperation


•
 


The McNulty Memorandum was largely a response to 
increasing Congressional and judicial criticism and 
pressure.


•
 


The Memorandum embodied two primary changes to 
Justice Department policies and procedures:


It formalized procedures for seeking waivers of attorney-client 
and attorney work product protections; and
It provided that consideration of indemnification arrangements 
were generally not proper for purposes of evaluating corporate 
cooperation.
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Corporate Cooperation


•


 


The McNulty Memorandum set forth a new multi-tiered procedure for 
seeking corporate waivers of attorney-client privilege and attorney 
work product protections.


•


 


Under the McNulty Memorandum, before a request for waiver was 
made, a “legitimate need” for the information was required.


•


 


In assessing need, prosecutors could consider:
The likelihood that the information will benefit the government;
Whether the information is available from alternative sources;
The completeness of any prior voluntary disclosure; and
Collateral consequences to the corporation.
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Corporate Cooperation


•
 


The McNulty Memorandum divided attorney-client 
privileged information and attorney work product into two 
categories:


Category I: Consisted of factual information relating to the 
alleged misconduct and consists of materials that include 
witness statements, factual interview memoranda, and factual 
materials (e.g., chronologies and organization charts) prepared 
by or at the request of counsel. 


Category II: Included “legal advice given to the corporation 
before, during, and after the underlying misconduct occurred” as
well as ”attorney notes, memoranda or reports . . . containing 
counsel’s mental impressions and conclusions, legal 
determinations reached as a result of an internal investigation, or 
legal advice…” 
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Corporate Cooperation


•
 


Requests for waiver were required to proceed in phases:
Phase I: Purely factual information
Phase II: Category I information reflecting attorney-client 
privileged information or attorney work product only if purely 
factual information provides an incomplete basis for a thorough 
investigation
Phase III: Category II information only if necessary to provide a 
complete basis for an investigation


•
 


In addition, the responsible United States Attorney was 
required to communicate the waiver request to the 
corporation in writing.
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Corporate Cooperation


•
 


Prior to requesting Category I information:
The U.S. Attorney was required to provide a copy of the request 
to, and consult with, the Assistant Attorney General for the 
Criminal Division; and


A corporation’s response to a request for waiver of privilege and 
work product protections for Category I information could be 
considered in evaluating cooperation and in making charging 
decisions.
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Corporate Cooperation


•
 


Prosecutors were authorized to seek Category II 
information in the “rare circumstances” where Category I 
information was viewed as an incomplete basis to conduct 
a thorough investigation.


Category II information included attorney opinion work product, 
legal advice, and the legal determinations reached as a result of an 
internal investigation.


A request for Category II information was required to set forth the 
legitimate need for the information and the scope of the waiver 
sought, and be authorized in writing by the Deputy Attorney 
General and communicated in writing to the corporation.


A corporation’s response to a request for waiver of privilege and 
work product protections for Category II information could not be 
considered in evaluating cooperation and in making charging 
decisions.
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Corporate Cooperation


•
 


The McNulty Memorandum’s waiver procedures for 
Category II information were not applicable where:


A corporation asserted an advice-of-counsel defense; 


The crime/fraud exception to the attorney-client privilege was 
applicable; or


A corporation voluntarily offered privileged documents without a
request by the government.
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Corporate Cooperation


•
 


In a clear shift from earlier Justice Department 
policy, the McNulty Memorandum instructed 
prosecutors that they could not consider a business 
organization’s indemnification arrangements when 
evaluating corporate cooperation.


•
 


The Memorandum provided a limited exception in 
the “extremely rare” cases where “the totality of 
circumstances show that [indemnification or the 
advancement of attorneys’ fees] is intended to 
impede a criminal investigation.” 
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The Filip Guidelines
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Filip Guidelines


•


 


The Filip Guidelines are the latest iteration of the Principles of 
Federal Prosecution of Business Organizations.


•


 


Under the Filip Guidelines, the basic considerations remain 
unchanged.  In assessing whether and how to charge a business 
organization, prosecutors are still instructed to consider:


The nature and seriousness of the offense;
The pervasiveness of wrongdoing within the organization;
Any history of similar conduct;
The corporation’s timely and voluntary disclosure of wrongdoing and 
willingness to cooperate;
The existence and adequacy of a pre-existing compliance program;
Remedial actions;
Collateral consequences;
The adequacy of the prosecution of responsible individuals; and
The adequacy of civil or regulatory remedies.
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Filip Guidelines


•
 


Corporations are still awarded credit for cooperating with 
law enforcement investigations. However, the Filip 
Guidelines provide new measures of cooperation.  


•
 


The emphasis is on the corporation's disclosure of 
relevant facts, and no longer on waiver of attorney-client 
and attorney work product protections, or the isolation of 
employees believed to be culpable.
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Filip Guidelines


•


 


Facts Gathered Through an Internal Investigation:  Under the Filip 
Guidelines, the touchstone of cooperation is the timely disclosure of 
facts.  As long as the relevant facts are disclosed, it does not


 


matter 
whether the corporation waived attorney-client or work product 
protections:   


"[T]he government's key measure of cooperation must remain the 
same as it does for an individual:  has the party timely disclosed the 
relevant facts about the putative misconduct?  That is the operative 
question in assigning cooperation credit for disclosure of information 
–


 


not whether the corporation discloses attorney-client or work 
product materials."
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Filip Guidelines


•
 


Legal Advice and Attorney Work Product:  The Filip 
Guidelines provide that prosecutors may not request, 
and corporations need not disclose, non-factual or core 
attorney work product (e.g., legal theories, mental 
impressions, etc.).  


•
 


Exceptions:  The Filip Guidelines identify two long-
 recognized exceptions where legal advice and opinion 


work product may be requested by prosecutors: (i) 
where the corporation asserts an advice of counsel 
defense; and (ii) where the attorney-client 
communication and work product is in furtherance of a 
crime or fraud.
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Filip Guidelines


•
 


Indemnification of Legal Fees:  The Filip Guidelines 
instruct prosecutors not to consider whether a 
corporation is advancing attorneys fees or indemnifying 
employees.  Consistent with the Stein


 
decision, the Filip 


Guidelines also bar prosecutors from asking 
corporations to refrain from making such payments to 
employees.  Indemnification and advance payments of 
attorneys' fees and expenses are only relevant in the 
rare situation where, in light of other circumstances, the 
payments rise to the level of obstruction of justice.
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Filip Guidelines


•
 


Joint Defense Agreements:  The Filip Guidelines instruct 
prosecutors not to consider whether a corporation has 
entered into a joint defense agreement.  The Guidelines, 
however, observe that a joint defense agreement may 
prevent a corporation from providing certain types of 
information and, in so doing, limit the corporation's ability 
to seek cooperation credit.


•
 


Sharing of Sensitive Information:  The Guidelines 
provide that prosecutors may ask a corporation to refrain 
from sharing sensitive information about the investigation 
received from the government.
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Federal Rule of Evidence 502
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Federal Rule of Evidence 502


•


 


Federal Rule of Evidence 502 (“FRE 502”), recently signed into law, 
was enacted to address and limit waivers of the attorney-client 
privilege and work-product doctrine from disclosures in federal 
proceedings or to federal offices and agencies. 


•


 


FRE 502(a) states in full:
Disclosure Made in a Federal Proceeding or to a Federal Office or 
Agency; Scope of a Waiver-


 


When the disclosure is made in a 
Federal proceeding or to a Federal office or agency and waives the 
attorney-client privilege or work-product protection, the waiver extends 
to an undisclosed communication or information in a Federal or State 
proceeding only if:
1.


 


the waiver is intentional; 
2.


 


the disclosed and undisclosed communications or information 
concern the same subject matter; and 


3.


 


they ought in fairness to be considered together. 
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Federal Rule of Evidence 502


•
 


FRE 502 establishes that disclosure in a federal 
proceeding or to a federal agency will not waive the 
attorney-client privilege or the work-product doctrine 
beyond that specific disclosure, unless a broader subject 
matter waiver is necessary for purposes of fairness.


•
 


The Judicial Conference’s Committee Notes on FRE 
502(a) state that subject matter waiver “is reserved for . . . 
unusual


 
situations,” and clarify that it is “limited to 


situations in which a party intentionally puts protected 
information into the litigation in a selective, misleading and 
unfair manner.”
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Federal Prosecution 
of Business Organizations


Through the Prism of a Government 
Investigation
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The Prism: An Investigation


•
 


The general counsel of a multinational, publicly traded 
company is informed of circumstances suggesting that a 
group of employees may have intentionally violated U.S. 
law.  This information comes to the general counsel’s 
office directly.


•
 


What should the general counsel do? 
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The Prism: An Investigation


•
 


What is the thought process of in-house counsel
What are the characteristics of the issue?


•


 


What is the nature of the alleged wrongdoing?
•


 


What is the pervasiveness within the organization?
•


 


What is the seniority level of the individuals involved?
•


 


Is the issue “material”?
•


 


What is the source and credibility of the information?
•


 


What are the implications for ongoing operations?


Is this a matter that can be addressed internally or should 
outside counsel be brought in?


How best to protect the corporation?
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The Prism: An Investigation


•


 


How best to protect the company
The investigation


•


 


Identify the client
•


 


Determine the role of in-house counsel
•


 


Determine how to communicate progress and results


Sources of information
•


 


Paper
•


 


Electronics
•


 


Interviews of relevant employees
Interviews are privileged communications
Interview notes reflect attorney work product (both opinion and non-opinion)


The process
•


 


Preserve materials
•


 


Review documents
•


 


Conduct interviews
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The Prism: An Investigation


•


 


How to treat employees
Should the corporation indemnify/advance legal fees and expenses?


•


 


Is there a contractual or legal obligation to do so?
•


 


Traditional defense perspective
Distance company from rogue employees.
Keep others close.
What are the business implications?


Should the corporation provide access to documents and information?
•


 


Maximizing access to information may improve the quality and efficiency of 
the investigation.


•


 


Access to information, however, may allow witnesses to prepare factual 
defenses.


•


 


Withholding documents may produce fresh or unrehearsed witness 
recollections, but witnesses may fail to remember key facts.


Employment decisions
•


 


Traditional defense perspective
Terminate rogue employees
Take disciplinary actions
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The Prism: An Investigation


•
 


Waiver of attorney-client privilege or attorney work 
product protections


Conduct investigation with waiver in mind – assume waiver.


What is the likely scope of any waiver?


What are the implications of waiver?


Negotiate scope of government request – focus, narrow, and 
refine


•


 


What are the relevant facts?


•


 


Are there ways to identify the relevant facts without waiver?


•


 


Beware of regulatory requests for waiver in parallel investigations.


Factual roadmap vs. opinion attorney work product
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The Prism: An Investigation


•


 


How to avoid criminal prosecution:  Advocate
•


 


Prevalence of wrongdoing
•


 


Role of management
•


 


Seniority of employees involved
•


 


History of similar conduct


•


 


To voluntarily disclose or not disclose
•


 


What is the likelihood of independent government discovery?
•


 


What is the likely outcome of a voluntary disclosure?
•


 


What is the compliance strategy to the extent no disclosure is made?
•


 


What are the implications of Federal Rule of Evidence 502?


•


 


How to cooperate with government inquiries
•


 


Consider implications of non-cooperation.
•


 


Determine where to draw lines (privilege, work product, indemnification, 
condition continued employment on cooperation, joint defense 
arrangements, etc.).


Materiality
Adequacy of Compliance Efforts
Policy Considerations
Nature of Offense 
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Outline of Presentation


• Background of Government Investigations and 
Corporate Criminal Prosecution (K. King)


• The New Government Corporate Charging and 
Investigatory Guidelines (S. Altman)


• Impact of the New DOJ Policies (W. Sullivan)


• Best Practices (Discussion)
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Background of Government 
Investigations and Corporate 
Criminal Prosecution
(Additional Material)
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The Background: Principles of Federal 
Prosecution of Corporations


• “The prosecution of corporate crime is a high priority for 
the Department of Justice.” U.S. Attorney’s Manual 9-
28.100.


• “Corporations should not be treated leniently because of 
their artificial nature nor should they be subject to harsher 
treatment.  Vigorous enforcement of the criminal laws 
against corporate wrongdoers, where appropriate, results 
in great benefit for law enforcement and the public, 
particularly in the area of white collar crime.  Indicting 
corporations for wrongdoing enables the Government to 
be a force for positive change of corporate culture, and a 
force to prevent, discover, and punish serious crimes.”
USAM 9-28.200







5© 2008 Hogan & Hartson LLP. All rights reserved.


The Background: Principles of Federal 
Prosecution of Corporations


• Most Federal Prosecutions of Corporations are the result 
of respondeat superior liability for acts of employees.


– Was the employee’s action within the scope of his or 
her duty?


– Was it intended that there be at least some benefit to 
the corporation?


• No actual benefit is required.  Look to intent.  United 
States v. Automated Medical Laboratories, 770 F.2d 
399 (4th Cir. 1985).


– Challenge: U.S. v. Ionia Management (Second 
Circuit), ACC Amicus Brief


• Some laws or regulations impose direct liability on a 
Corporation.
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The Background: Factors Considered 
in Charging Corporations


• Nature and seriousness of offense, including risk of harm to 
public and public policy priorities


• Pervasiveness of wrongdoing within the organization


• Corporation’s history of similar conduct


• Timely and voluntary disclosure and willingness to cooperate


• Presence of pre-existing compliance program


• Remedial actions: new compliance programs; changes in 
management or employment status; restitution; cooperation


• Collateral consequences of the wrongdoing


• Adequacy of prosecuting individuals responsible for 
malfeasance


• Availability of civil and administrative remedies
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The Background: How did we get here; 
Prior Policies and Guidelines


• Holder Memorandum; Thompson Memorandum


• December 2006: DOJ issues McNulty Memorandum


• Imposes “requirement” that prosecutors must meet before 
requesting privilege waiver.  Requires local prosecutors to 
consult with or obtain approval from main justice.


• Sets up two category system


– Category One: Underlying Factual Information


– Category Two: Document revealing Attorney Mental 
Impressions


• Must Exhaust Cat. One before asking for Cat. Two


• Allows Company to “voluntarily waive” without request


• Ongoing effort: Attorney-Client Privilege Protection Act in 
Congress
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The New Government 
Corporate Charging and 
Investigatory Guidelines
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New Guidelines: Foundation Principles


• The investigation and prosecution of corporations is critical to
the public interest, and remains a high priority of DOJ.


• The corporation itself is a potential ally in the government's 
investigation and DOJ has long had a policy of awarding "credit"
to companies that cooperate.


• DOJ was aware of the criticism that has been expressed in 
various quarters about prosecutors' demand for the waiver of 
privileged materials and/or work product in order for the 
corporation to receive cooperation credit.  DOJ was also aware 
that some prosecutors have refused to offer cooperation credit if 
a company advanced or paid its employees' attorneys' fees, 
entered into joint defense agreements, or did not discipline or 
fire certain employees.


• In formulating the new policy, the Department consulted with 
members of Congress, the criminal defense bar, the civil liberties 
community, the business community, and former DOJ officials, 
among others.
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New Guidelines: What’s Actually New


• Disclosure of Facts Only: Credit for cooperation will not 
depend on whether the company has waived attorney-
client privilege or work product protections, or whether it 
has produced materials that are protected.


• Instead, the corporation's cooperation credit will depend 
solely on the disclosure of facts. If the company timely 
discloses relevant facts, it can receive credit for 
cooperation, regardless of whether it did so through 
disclosure of privileged or protected 
material. Corporations that do not disclose such facts 
typically will not receive such credit.


• The stated goal is to try to treat corporations and 
individuals the same in this context.
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New Guidelines: What’s Actually New


• Non-Factual Communications: Prior DOJ policy 
allowed prosecutors to request that the corporation 
disclose non-factual attorney-client communications 
(Category II information, under the McNulty Memo).


• DAG Filip observed that these communications lie at the 
core of the attorney-client privilege and work product 
protections.


• The new policy prohibits prosecutors from asking for such 
information, with two exceptions that are well recognized 
in legal doctrine: the advice of counsel defense and the 
crime fraud exception.
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New Guidelines: What’s Actually New


• Payment of Attorneys' Fees:


– KPMG Decision: The Second Circuit upheld the dismissal of the 
indictments against the individual defendants.  


– The Court upheld the finding that KPMG’s decision to condition, 
limit and ultimately deny payment of legal defense costs was a 
direct result of the government’s overwhelming influence and 
interference.  Because of the level of influence asserted by the
U.S. Attorney’s office, the decisions of KPMG with respect to fee 
advancement amounted to state action.  The Court went on to find
that such interference, which deprived the defendants of either 
their right to counsel of their choice, or their ability to have such 
counsel mount a complete and thorough defense, constituted a 
violation of the defendants’ Sixth Amendment right to counsel.  


– Finding that the district court was correct in determining that there 
was no other possible remedy, the Court of Appeals affirmed the 
dismissal of the indictments as to all 13 defendants. United States 
v. Stein, Case 07-3042-cr (August 28, 2008) .
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New Guidelines: What’s Actually New


• Payment of Attorneys' Fees:


– The new policy instructs prosecutors not to consider 
whether the corporation has paid or advanced 
attorneys' fees to its employees, directors, officers, 
and so forth. The earlier guidance allowed 
prosecutors to reserve the right to consider such 
payments; this is no longer the case. Such payments 
will be relevant only in the rare situation where 
payments, plus other circumstances, rise to the level 
of obstruction of the investigation.
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New Guidelines: What’s Actually New


• Joint Defense Agreements: Prosecutors may not 
consider whether the corporation has entered into a joint 
defense agreement in its determination of the company's 
cooperation credit. DAG Filip observed that there are 
legitimate reasons why corporations may or may not enter 
into such agreements.


• The government can still ask that counsel not disclose 
certain information received from the government to third 
parties.
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New Guidelines: What’s Actually New


• Discipline/Dismissal of Employees: The prior guidance 
allowed prosecutors, in making their charging decision, to 
consider whether the corporation fired or disciplined any 
of its employees. This is now disallowed.


• Prosecutors can consider whether the corporation fired or 
disciplined employees only with respect to an evaluation 
of the effectiveness of the company's compliance 
program.  


• Of course, this still provides an avenue for prosecutors to 
exert pressure on companies to discipline or dismiss 
employees.
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DOJ Guidance
• No corporation is obliged to cooperate or to seek cooperation 


credit. He noted that refusal to cooperate, just as it is for 
individuals, is not evidence of guilt. Refusing to cooperate does 
not require the filing of criminal charges; it simply means that the 
corporation will not be entitled to mitigation credit. The company 
still enjoys the presumption of innocence. 


– Summary from DAG M. Filip, Press Conference August 28, 2008


• These changes are not being released as a separate 
memorandum, as in the past, but are being incorporated into the 
U.S. Attorney’s Manual.
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Enforcement and Remedies
• No specific enforcement mechanism exists in the 


regulations.  Companies who believe their rights have 
been violated under the new guidelines will need to use 
existing DOJ grievance and/or appeal processes.


– OPR complaint


• Unclear what, if any, remedy there is for violation.  
Presumably companies will have to rely on internal DOJ 
enforcement.


– Will courts provide enforcement mechanism?


• Other agencies are not bound as of this time.
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Federal Rule of Evidence 502


18


(a) Disclosure made in a federal proceeding or to a federal 
office or agency; scope of a waiver. - When the 
disclosure is made in a federal proceeding or to a 
federal office or agency and waives the attorney-client 
privilege or work-product protection, the waiver 
extends to an undisclosed communication or 
information in a federal or state proceeding only if: (1) 
the waiver is intentional; (2) the disclosed and 
undisclosed communications or information concern 
the same subject matter; and (3) they ought in fairness 
to be considered together.
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Best Practices 
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Some Preliminary Questions
• How does this change what counsel do in internal 


investigations?


• What effect does this have on pre-charging negotiations with the 
Government?


• How do you judge fact v. core privilege?


• How do you deal with overreaching prosecutors?  Is there a 
remedy for a violation of the policy?


• DAG Filip said that while DOJ is talking with other agencies 
about these changes they are limited to DOJ for now.  How do 
you use these new guidelines or the threat of congressional 
action in dealing with other agencies such as the SEC?
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Paying for Individual’s Counsel
• May be mandated by state law or by company bylaws.


• Officers v. Employees


• Scope of payments: full indemnification v. partial; advance 
v. reimburse


• Key questions:


– If you don’t have to, why do it?


– How do new guidelines alter your approach to this 
area?
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Joint Defense
• Joint Defense Privilege protects communications that are part of


an on-going effort to cooperate as to a common defense strategy.  
See In re Bevil, Bresler & Schulman Asset Mgmt. Corp., 805 F. 2d 
120 (3d Cir. 1986).  Protects where:


– Communications are made in the course of a joint defense effort;


– Communications were made to further that effort; and


– Privilege has not otherwise been waived.


• Formal and Informal Joint Defense Agreements are used.  
– Verbal v. Written


• Counsel and Client must protect communications shared by other 
parties, even if they later become adverse.


• When should you enter into an Agreement?
– Free Sharing of Information


– Risk of being tainted by wrongdoers


– View of Government Investigators
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• Stuart Altman’s practice includes white collar criminal investigations and 
defense, including the representation of clients in securities enforcement 
proceedings and conducting internal investigations, corporate 
governance, and complex civil litigation.


• Stuart has extensive experience representing business entities and 
individuals in criminal investigations and prosecutions, both as targets 
and witnesses. He has conducted numerous internal investigations for 
companies facing potential criminal and civil liability, and has advised 
clients on how to minimize the risk of such liability. Stuart has 
represented a variety of public companies, financial institutions and 
individuals in investigations and proceedings before the U.S. Securities 
and Exchange Commission (SEC), other agencies, and self-regulating 
organizations. He has represented and counseled companies and 
individuals in matters involving the Foreign Corrupt Practices Act. Stuart 
also has represented a major medical device manufacturer and several 
health care providers in connection with government investigations 
under the False Claims Act. 


• He writes and speaks frequently on issues related to white collar criminal 
law, including the attorney-client privilege.
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LITIGATION ALERT 
 


Major Developments in Corporate Criminal 
Law: Department of Justice Issues New 
Corporate Charging Policy and Second 
Circuit Court of Appeals Upholds Dismissal 
of Indictments in KPMG Fees Case 
 
Two independent events that occurred on August 28, 2008, will likely dramatically change the way 


that the United States Department of Justice (DOJ) handles prosecutions of corporations and other 


entities.  First, Deputy Attorney General (DAG) Mark Filip announced a series of changes to the 


DOJ’s Corporate Charging Guidelines that eliminate waiver of the attorney client privilege and 


several other key considerations as factors in determining a corporation’s level of cooperation.  


Second, the United States Court of Appeals for the Second Circuit issued its opinion in United 


States v. Stein, upholding the dismissal of indictments against 13 former employees of KPMG as a 


sanction for the government’s attempt to force KPMG to cease paying criminal defense costs to 


these individuals. 


New DOJ Corporate Charging Guidelines 


At a press conference last Thursday, DAG Filip announced the DOJ's new corporate charging 


policy, with special emphasis on what it means for a business organization to "cooperate" with the 


government in the course of a criminal investigation.  As background to these new policies he 


stated that: 


• The investigation and prosecution of corporations is critical to the public interest, and remains a 


high priority of the DOJ. 


• The corporation itself is a potential ally in the government's investigation and the DOJ has long 


had a policy of awarding "credit” to companies that cooperate. 


• The DOJ was aware of the criticism that has been expressed in various quarters about 


prosecutors' demand for the waiver of privileged materials and/or work product in order for the 


corporation to receive cooperation credit.  The DOJ was also aware that some prosecutors have 


refused to offer cooperation credit if a company advanced or paid its employees' attorneys' fees, 


entered into joint defense agreements, or did not discipline or fire certain employees.  


• In formulating the new policy, he had spoken with members of Congress, the criminal defense 


bar, the civil liberties community, the business community, and former DOJ officials, among 


others. 


Hogan & Hartson LLP
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The major changes to the Department’s Guidelines which are to be released as revisions to the 


United States Attorney’s Manual, rather than as a separate policy memo (as in the past), include 


the following: 


• Disclosure of Facts Only:  Credit for cooperation will not depend on whether the 


company has waived attorney-client privilege or work product protections, or whether it 


has produced materials that are protected.  Instead, the corporation's cooperation credit 


will depend solely on the disclosure of facts.  If the company timely discloses relevant 


facts, it can receive credit for cooperation, regardless of whether it did so through 


disclosure of privileged or protected material.  Corporations that do not disclose such facts 


typically will not receive such credit.  The stated goal is to try to treat corporations and 


individuals the same in this context. 


 
• Non-Factual Communications:  Prior DOJ policy allowed prosecutors to request that the 


corporation disclose non-factual attorney-client communications (Category II information, 


under the McNulty Memo).  DAG Filip observed that these communications lie at the core 


of the attorney-client privilege and work product protections.  The new policy prohibits 


prosecutors from asking for such information, with two exceptions that are well recognized 


in legal doctrine: the advice of counsel defense and the crime fraud exception. 


 
• Payment of Attorneys' Fees:  The new policy instructs prosecutors not to consider 


whether the corporation has paid or advanced attorneys' fees to its employees, directors, 


officers, and so forth.  The earlier guidance allowed prosecutors to reserve the right to 


consider such payments; this is no longer the case.  Such payments will be relevant only 


in the rare situation where payments, plus other circumstances, rise to the level of 


obstruction of the investigation. 


 
• Joint Defense Agreements:  Prosecutors may not consider whether the corporation has 


entered into a joint defense agreement in its determination of the company's cooperation 


credit.  DAG Filip observed that there are legitimate reasons why corporations may or may 


not enter into such agreements.  The government can still ask that counsel not disclose 


certain information received from the government to third parties. 


 
• Discipline/Dismissal of Employees:  The prior guidance allowed prosecutors, in making 


their charging decision, to consider whether the corporation fired or disciplined any of its 


employees.  This is now disallowed.  Prosecutors can consider whether the corporation 


fired or disciplined employees only with respect to an evaluation of the effectiveness of the 


company's compliance program.  Of course, this still provides an avenue for prosecutors 


to exert pressure on companies to discipline or dismiss employees. 
 


In closing, DAG Filip reiterated that no corporation is obliged to cooperate or to seek cooperation 


credit.  He noted that refusal to cooperate, just as it is for individuals, is not evidence of guilt.  


Refusing to cooperate does not require the filing of criminal charges; it simply means that the 


corporation will not be entitled to mitigation credit.  The company still enjoys the presumption of 


innocence.  DAG Filip also noted that he believes the new guidelines eliminate any need for 
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legislation in an area the Department considers to be a matter of internal policy.  He said that while 


no other investigative agencies, such as the Securities and Exchange Commission, had as of yet 


adopted these guidelines, there were ongoing discussions to that end and he was hopeful that 


there would be agreement by the other agencies to adopt similar protections for corporations. 


While the new guidelines go a substantial way towards eliminating some of the most onerous 


components of the McNulty Memo policies, they still leave companies with a potential quandary.  


The policy requires companies to disclose factual information related to the alleged wrongdoing in 


order to obtain mitigating credit for its cooperation. Because such facts are typically developed 


through investigation by in-house or outside counsel and thus protected by work product immunity, 


cooperation pursuant to the new guidelines still exposes companies to arguments by third parties in 


civil suits or other investigative agencies that they must be provided the facts as well.  Proposed 


changes to the Federal Rules of Evidence may lessen this danger in the future. 


Second Circuit Affirms Dismissal of Indictments in KPMG Case 


In one of the cases that fostered the backlash against the Department’s corporate charging 


policies, the United States Court of Appeals for the Second Circuit issued its opinion in United 


States v. Stein, Case 07-3042-cr (August 28, 2008), upholding the dismissal of indictments against 


13 former partners or employees of KPMG as a sanction for the government’s attempt to force 


KPMG to stop payments for criminal defense costs to these individuals.  Hogan & Hartson 


submitted a brief in opposition to the DOJ’s position on behalf of amicus curiae consisting of former 


United States Attorneys, First Assistants, and Criminal Division Chiefs. 


This case began with an investigation by the United States Attorney’s Office for the Southern 


District of New York into the activities of the accounting firm KPMG and certain of its employees.  


The indicted individuals argued that during the course of the investigation the government had 


pressured KPMG to reverse its long standing policy of paying costs of defense for employees 


accused of wrongdoing as a prerequisite to receiving credit for cooperation.  The defendants 


argued this was impermissible government interference in their right to counsel and due process.  


The district court agreed and initially entertained a civil suit by the defendants against KPMG for 


payment of fees.  When the Second Circuit found that there was no jurisdiction for this suit, the trial 


court ordered the indictments against the defendants dismissed finding that it was the only 


appropriate remedy for the government’s interference with the defense efforts of the individual 


defendants. 


The Second Circuit upheld the dismissal of the indictments against the individual defendants.  The 


Court upheld the finding that KPMG’s decision to condition, limit and then ultimately deny payment 


of legal defense costs was a direct result of the government’s overwhelming influence and 


interference.  Because of the level of influence asserted by the U.S. Attorney’s office, the decisions 


of KPMG with respect to fee advancement amounted to state action.  The Court went on to find that 


such interference, which deprived the defendants of either their right to counsel of their choice, or 


their ability to have such counsel mount a complete and thorough defense, constituted a violation of 


the defendants’ Sixth Amendment right to counsel.  Finding that the district court was correct in 


determining that there was no other possible remedy, the Court of Appeals affirmed the dismissal 


of the indictments as to all 13 defendants. 
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Although the new Corporate Charging Guidelines will, if followed, make repetition of this case 


unlikely, it nevertheless strikes a blow against what the government saw as its unfettered power to 


exert pressure on corporations to cooperate – where that cooperation was defined solely by the 


government itself. 


For more information about the matters discussed in this Update,  please contact the Hogan 
& Hartson LLP attorney with whom you work, or any of the attorneys below who contributed 
to this update. 
 
STUART ALTMAN    SUJIT RAMAN    
smaltman@hhlaw.com  smraman@hhlaw.com    
202.637.3617    202.637.6808    
Washington, D.C    Washington, D.C.   


For more information about Hogan & Hartson’s White Collar and Investigations Practice, 
please visit: 
 
www.hhlaw.com/whitecollar 
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