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• Rule 1

• Rule 26
– Proportionality Considerations

• Rule 34
– Responses and Objections

– Requests

• MORE Opinions on Rules 26 and 34

• Privilege Considerations

• Production Issues
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In Federal Court? The Law Changed in Dec. 2015!

The Federal Rules changed to:
1. Encourage greater cooperation among counsel 

2. Focus discovery on what is truly necessary to resolve the case;

3. Engage judges in early and active case management; and 

4. Address serious problems associated with vast amounts of ESI 
(i.e., electronic data).
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"The December 1, 2015 amendments to the Federal 
Rules of Civil Procedure are now 15 months old.  It is 
time for all counsel to learn the now-current Rules 
and update their 'form' files."  

Fischer v. Forrest, No. 14-1307, 2017 WL 773694 
(S.D.N.Y. Feb. 28, 2017) (J. Peck)



Cooperation Is Key – ESPECIALLY Now

• Measured Wealth Private Client Grp., LLC v. Foster, No. 20-80148-CIV-
Singhal/Matthewman, 2020 WL 3477533, at *1 (S.D. Fla. June 25, 2020)
– “The Court expects and requires cooperation and professionalism . . .

counsel during the discovery process.  This is especially true today in light of
the current COVID-19 pandemic and the disruptions it has caused to the
legal system and to all of society.”

– “[T]he parties’ counsel are ORDERED to read Chief Justice John Roberts’ 2015
Year-End Report on the Federal Judiciary . . .”

– “No discovery motions shall be filed . . . without full, personal, good-faith
conferral among counsel prior to the filing of such motion.”

• Metcalf v. Ross, No. 19 C 4623, 2021 WL 1577799 (N.D. Ill. Apr. 22, 2021).
– Noting that courts have “broad discretion” in resolving discovery disputes

and “there are no hard and fast rules” such that two judges can arrive at
opposite exercises of that discretion, with little recourse on appeal.  Therefore
a “negotiated outcome is more likely to give both sides a mutually
satisfactory conclusion.”
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Rule 1.  Scope and Purpose 

These rules govern the procedures in all civil actions and 
proceedings in the United States district courts, except as stated 
in Rule 81.  They should be construed, and administered, and 
employed by the court and the parties to secure the just, speedy, 
and inexpensive determination of every action and proceeding.
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Rule 1:  Easier Said Than Done

1983 Advisory Committee Notes to FRCP 26
The “spirit of the [discovery] rules is violated when advocates attempt to 
use discovery tools as tactical weapons rather than to expose the facts 
and illuminate the issues by overuse of discovery or unnecessary use of 
defensive weapons or evasive responses. All of this results in excessively 
costly and time-consuming activities that are disproportionate to the 
nature of the case, the amount involved, or the issues or values at stake.”

Chief Justice John Roberts’ 2015 Year-End Report on the Federal Judiciary
“The 2015 civil rules amendments are a major stride toward a better 

federal court system. But they will achieve the goal of Rule 1 – “the just, 
speedy, and inexpensive determination of every action and 
proceeding” – only if the entire legal community, including the bench, 
bar, and legal academy, step up to the challenge of making real 
change.”
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Rule 1:  Easier Said Than Done

adidas Am., Inc. v. TRB Acquisitions LLC, No. 3:15-2113, 
2016 WL 7325507 (D. Or. Nov. 28, 2016)
“The human mind has not yet found a better way to resolve 
disputes within our society in a way that is consistent with 
American values of fairness, equal access, due process, and the 
rule of law. Yet, our civil justice system has become in many cases 
both unreasonably expensive and slow-moving. Discovery delays 
and expense are a big part of the problem, which are 
exacerbated by 'scorched-earth' litigation tactics….”

“To achieve [the objectives of Rule 1] may require a cultural and 
attitudinal change in the legal profession and its clients.  The 
recent amendments … are but one step in trying to bring that into 
reality.”
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Rule 26(b)(1)

Rule 26. Duty to Disclose; General Provisions; Governing Discovery
(b) Discovery Scope and Limits.

1) Scope in General.  Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any nonprivileged
matter that is relevant to any party’s claim or defense and proportional to the
needs of the case considering the importance of the issues at stake in the
action, the amount in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in resolving
the issues, and whether the burden or expense of the proposed discovery
outweighs its likely benefit.  Information within this scope of discovery need not
be admissible in evidence to be discoverable.- including the existence,
description, nature, custody, condition, and location of any documents or other
tangible things and the identity and location of persons who know of any
discoverable matter. For good cause, the court may order discovery of any
matter relevant to the subject matter involved in the action. Relevant
information need not be admissible at the trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evidence.  All
discovery is subject to the limitations imposed by Rule 26(b)(2)(C).
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Proportionality Considerations

Information is discoverable if:
• Relevant to any party’s claim or defense, and

• Proportional to the needs of the case

Proportionality factors:
• Issues at stake

• Party’s access to information

• Amount in controversy

• Party’s resources

• Importance of discovery in resolving issues

• Burden outweighs benefit?

• Other means to obtain the information
(See Metcalf v. Ross, No. 19 C 4623, 2021 WL 1577799 (N.D. Ill. Apr. 22, 2021) –
analyzing proportionality factors in response to a motion to compel) 
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Retired Rule 34: Systemic Problems in the Production 
of Documents and ESI

1. Broad, vague requests that are not described with reasonable 
particularity and are not proportional to the needs of the 
case

2. Broad, boilerplate objections that provide little information 
about the true reason a party is objecting

3. Responses that state various objections, produce some 
information, and do not indicate whether anything else has 
been withheld from the discovery on the basis of objections

4. Responses which state that responsive documents will be 
produced, without providing any indication of when 
production will occur, and then often are followed by long 
delays in production 
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Rule 34:  Producing Documents, Electronically Stored 
Information, and Tangible Things, or Entering onto 
Land, for Inspection and Other Purposes

(b)(2) Responses and Objections.

*****

(B) Responding to Each Item.  For each item or category, the response must 
either state that inspection and related activities will be permitted as 
requested or state an objection with specificity the grounds for objecting
to the request, including the reasons.  The responding party may state 
that it will produce copies of documents or of electronically stored 
information instead of permitting inspection. The production must then 
be completed no later than the time for inspection stated in the request 
or a later reasonable time stated in the response.

(C) Objections. An objection must state whether any responsive materials 
are being withheld on the basis of that objection. An objection to part of 
a request must specify the part and permit inspection of the rest.
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Rule 34 – Key Points to Responding to Requests

• Specify the grounds for objecting to the request, including the
reasons.

• State whether any responsive materials are being withheld
based on the objections.

• Specify the form or forms the responding party intends to use for
producing ESI.

• Specify a reasonable time for production or produce by the
time requested.
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Rule 34 – Boilerplate Objections Prohibited . . . 

“An objection may state that a request is overbroad, but if the 
objection recognizes that some part of the request is appropriate 
the objection should state the scope that is not overbroad.”
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“[Party] objects to this request because it is overbroad, 
unduly burdensome and not reasonably calculated to 

lead to the discovery of admissible evidence.”



. . . But Parties STILL Serve Boilerplate Objections

LADS Network Sols., Inc. v. Agilis Sys., LLC, No. 4:19-CV-00011-AGF, 
2019 WL 5696147, at *3 (E.D. Mo. Nov. 4, 2019)
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. . . But Parties STILL Serve Boilerplate Objections

• LADS Network Sols., Inc. v. Agilis Sys., LLC, No. 4:19-
CV-00011-AGF, 2019 WL 5696147, at *3 (E.D. Mo. Nov.
4, 2019)
– "It is time, nearly four years after the effective date of the

amendments to the discovery rules, for counsel to
properly take note of the amendments and conduct
themselves in accordance with the amendments.
Boilerplate objections or responses that do not identify
whether documents have been withheld pursuant to the
objections are no longer proper."

• Entrust Datacard Corp. v. Zeiser, No. 3:17-cv-110 (M.D.
Fla. May 9, 2019)

• Barker v. Kapsch Traffccom USA, Inc., No. 19-cv00987-
TWP-MJD, 2019 WL 2524249 (S.D. Ind. June 18, 2019)
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MORE Boilerplate Objections!
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Smash Tech., LLC v. Smash Solutions, LLC, 335 F.R.D. 438, 441 
(D. Utah 2020)



MORE Boilerplate Objections!

• Smash Tech., LLC v. Smash Solutions, LLC, 335 F.R.D. 438, 441 (D. 
Utah 2020)
– “Most civil litigators believe that if they simply play all objections, then 

they cannot be found to have waived any.  But this traditional reliance 
on boilerplate objections is misplaced for two reasons.  First, there is no 
provision in the Federal Rules of Civil Procedure that allows a party to 
assert objections simply to preserve them . . . Second, issuing boilerplate 
objections often results in the opposite of preservation:  waiver of 
objections.”

• VeroBlue Farms USA Inc. v. Wulf, No. 3:19-CV-764-X, 2021 WL 
5176839 (N.D. Tex. Nov. 8, 2021). 
– Overruling boilerplate objections, but observing the producing party 

represented that they did not withhold documents based on those 
objections. Court reminded counsel that such objections are improper 
because if documents are not being withheld, the objection should not 
have been made.
○ Noted this does not "preserve" any objections; if additional documents are later 

found and withheld, objections could be supplemented.
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MORE Boilerplate Objections!

• “. . . to the extent that it purports to impose obligations . . . beyond
those required by the Federal Rules of Civil Procedure.”

• “ . . . to the extent they request the production of documents that
are not relevant.”

• “. . . and depending on the meaning [of an allegedly vague term]
may also be overly broad [and] unduly burdensome.”

• “. . . As premature. Discovery in this matter has only recently
commenced and . . . investigation is continuing.”

• “. . . not reasonably calculated to lead to the discovery of
admissible evidence.”

Liguria Foods, Inc. v. Griffith Lab., Inc., 320 F.R.D. 168 (N.D. Iowa 2017). 
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Rule 34 – Describing Burden

“[O]bjections to Rule 34 requests [must] be stated with specificity.”  

Merely objecting to requests as “overbroad” is not enough.  
Responding parties should specify why it is overbroad and be 
prepared to provide a declaration describing:             
• how and why the request is overbroad,

• estimated cost of producing responsive documents, and

• how long it would take to produce responsive documents

See, e.g., Illinois Nat'l Ins. Co. v. Cornett, No. 1:20-CV-00008, 2021 
WL 1376570 (D.V.I. Apr. 12, 2021)
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Rule 34 – Withholding Descriptions

“An objection that states the limits that have controlled the search 
... qualifies as a statement that the materials have been 
‘withheld.’”

When objecting, include any agreements regarding the scope of 
the search, for example: 
• number of custodians or description of data source,

• search terms and the interplay of those terms vis-à-vis the range 
of technology assisted review, and 

• date ranges.
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Rule 34 – Withholding 
Descriptions

Rowan v. Sunflower Elec. 
Power Corp., No. 15-cv-
9227-JWL-TJJ, 2016 WL 
3743102 (D. Kan. July 13, 
2016)

See also, Deakin v. 
Magellan Health, Inc., 340 
F.R.D. 424 (D.N.M. 2022)
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Additional Nuts and Bolts When Drafting Objections

• Are “General Objections” still permitted?
– Should we call them “General Objections”?

• Should I include objections to “Definitions”?

• Should I lodge objections that responsive documents are
privileged, proprietary, trade secret or confidential, or outside
the responding party’s possession, custody and control?

• Should I object that the request lacks foundation?

• Should I object that the request seeks a legal conclusion?

• Can I object to discovery based on a pending motion to stay?

• Can I amend or supplement my objections?
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What Does a “Good” Objection Look Like? 

Doesn't Satisfy Rule 34: Satisfies Rule 34: 
“Defendant objects to the requests 
to the extent that they call for the 
disclosure of information that is not 
relevant to the subject matter of 
this litigation, nor likely to lead to 
the discovery of relevant, 
admissible evidence.”  Fischer, 2017 
WL 773694, at *2.

[Party] objects to this request on 
the grounds that it seeks 
documents related to divisions, 
offices, regions, and units not at 
issue in this lawsuit.

"Defendant objects to this Request 
for Production to the extent that it is 
overly broad and unduly 
burdensome, and not likely to lead 
to the discovery of relevant 
evidence. "  Fischer, 2017 WL 
773694, at *2.

[Party] objects to this request as 
overbroad and unduly 
burdensome because, as [Witness] 
explained during his [Date] 
deposition, the [Party] does not 
currently maintain the documents 
requested.  
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Rule 34 and ESI Format

Rule 34(b)(1)(c)
• A requesting party may specify the form or forms in which ESI is 

to be produced.

Rule 34(b)(2)(D)
• If the responding party objects to the requested form, or if no 

form was specified in the requests, the responding party must 
state the form the party intends to use.

• Haywood v. Wexford Health Sources, Inc., No. 16-CV-3566, 2021 
WL 2254968 (N.D. Ill. June 3, 2021)
– Court ordered responding party to reproduce excels natively after it 

failed to state the form in which party was producing and the PDF 
spreadsheets were not reasonably useable as PDFs
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Rule 34:  Time for Production

Rule 34(b)(2)(B):  
"For each item or category, the response must either state that 
inspection and related activities will be permitted as requested or 
state with specificity the grounds for objecting to the request, including 
the reasons. The responding party may state that it will produce copies 
of documents or of electronically stored information instead of 
permitting inspection. The production must then be completed no 
later than the time for inspection specified in the request or another 
reasonable time specified in the response."

What does this mean?
Production of documents must be completed either by the time for 
inspection specified in the request or by another reasonable time 
identified in the response.
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Rule 34 and ESI Protocols

When objecting before the ESI protocol is finalized, consider:
• Stating that supplementation will occur at a reasonable time

after the ESI protocol is complete.

• Incorporating by reference the yet-to-be-finalized ESI protocol.

• Specifying ongoing ESI protocol negotiations related to, for
example, inspection vs. copying, rolling productions, privileged
materials withheld.

• Referencing any local rules setting presumptive limits on the
scope of discovery.
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Check Your Local Rules!

• Are there local rules in your jurisdiction?  Some districts have 
guidance, including:

– Middle District of Florida Civil Discovery Handbook

– Northern District of California Guidelines for the Discovery of 
ESI

– District of Maryland Discovery Guidelines

– Northern District of Oklahoma Guidelines for Discovery of ESI

– Local Rules re: definitions, requests, etc.
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Requests:  Reasonable Particularity Required

Gordon v. T.G.R. Logistics, No. 16-cv-00238-NDF, 2017 WL 1947537 (D. Wy. May 10, 
2017)
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Requests:  Reasonable Particularity Required

• Gordon v. T.G.R. Logistics, No. 16-cv-00238-NDF, 2017 WL
1947537 (D. Wy. May 10, 2017)
– Denied request for entire Facebook history

– “Discovery can be burdensome even as it is inexpensive.”

• Glaukos Corp. v. Ivantis, 8:18-cv-00620, 2019 WL 1960270
(C.D. Cal. Jan. 24, 2019)
– Overbroad Request: “Without limitation all documents relating

to contact by Ivantis with Glaukos customers.”

• Henry v. Morgan’s Hotel Grp., 15-cv-1789, 2016 WL 303114
(S.D.N.Y. Jan. 25, 2016)
– Blanket requests for “all documents” not proportional
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Objections and Responses Made with Specificity

• Carr v. State Farm Mut. Auto. Ins. Co., 312 F.R.D. 459 (N.D. Tex.
2015)
– “responding to…document[] requests ‘subject to’ and/or ‘without

waiving’ objections is manifestly confusing (at best) and misleading
(at wors[t])”

– “a responding party has a duty to respond to or answer a discovery
request to the extent that it is not objectionable” and “must
describe what portions of the… document request it is, and what
portions it is not, answering or responding to based on its objections
and why”

• Lee v. Aramark Facility Servs., LLC, No. CV 20-2049, 2021 WL
6070448 (E.D. La. July 15, 2021)
– Response “subject to" general or boilerplate objections serves no

purpose other than to obfuscate and confuse both the receiving
party and the Court concerning whether a complete response has
been made.
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When Both Requests and Responses Violate Rule 34 

Kissing Camels 
Surgery Ctr., LLC v. 
Centura Health 
Corp., No. 12-cv-
03012-WJM-NYW, 
2016 WL 277721 (D. 
Col. Jan. 22, 2016)
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When Both Requests and Responses Violate Rule 34 

• Kissing Camels Surgery Ctr., LLC v. Centura Health Corp., No. 12-cv-
03012-WJM-NYW, 2016 WL 277721 (D. Col. Jan. 22, 2016) 
– Requiring Defendant to identify categories of documents sought and 

Plaintiff to identify bates ranges of responsive documents:

“[T]his court agrees that many of the Requests for Production are 
improper on their face as omnibus requests. . . . [T]here appears to 
be no attempt by Defendants to tailor the discovery requests to 
issues arising from this case. So it does not come as a surprise to this 
court that documents responsive to this Request have been 
previously produced.”

“On the other hand, Plaintiff’s boilerplate objections are no better.”
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When Both Requests and Responses Violate Rule 34 

Moore v. Pflug Packaging & Fulfillment, Inc., No. 17-cv-05823-YGR, 
2018 WL 1938557, at *3 (N.D. Cal. Apr. 25, 2018)
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When Both Requests and Responses Violate Rule 34 

• Moore v. Pflug Packaging & Fulfillment, Inc., No. 17-cv-05823-YGR, 
2018 WL 1938557, at *3 (N.D. Cal. Apr. 25, 2018)
– Plaintiff used overbroad terms in requests:

“[T]he Court recognizes that parties should avoid using broad terms 
such as ‘RELATING TO’ in discovery requests and in this regard, finds 
plaintiff’s requests deficient.”

– Requiring Defendant to "identify explicitly the nature of its search for 
documents responsive to each request:”

“However, defendant’s responses are equally unsatisfying.  Despite 
a valid objection . . . a responding party still ‘must state whether any 
responsive materials are being withheld on the basis of that 
objection.”
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When Both Requests and Responses Violate Rule 34 

NuVasive, Inc. v. Alphatec Holdings, Inc., No. 18-cv-0347-CAB-MDD, 
2019 WL 4345870 (S.D. Cal. Sep. 12, 2019)
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When Both Requests and Responses Violate Rule 34 

• NuVasive, Inc. v. Alphatec Holdings, Inc., No. 18-cv-0347-CAB-
MDD, 2019 WL 4345870 (S.D. Cal. Sep. 12, 2019)
– As to RFP No. 81, defendants’ production public financial statements “is a legally

adequate response . . . .  The crux of the issue here is the use of the phrase 
‘sufficient to show’ . . . .  The Plaintiff does not have the right to insist on its 
interpretation of ‘sufficiency’ when it had the ability to request specific 
categories of financial documents.”

– As to RFP No. 93, defendants “have not stated that there are documents they
are withholding upon their objections.  That failure must be remedied.
Nonetheless, the Court is not convinced that these expense reports are relevant;
the arguments made by Plaintiff suggest little more than a fishing expedition.”

• Gabiola v. Mugshots.com, LLC, No. 16 C 2076, 2019 WL 426143
(N.D. Ill. Feb. 4, 2019)
– Defendant’s objections and plaintiff’s  motion to compel were

“boilerplate”
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Courts Are Cracking Down

• Fischer v. Forrest, No. 14CIV1304PAEAJP, 2017 WL 773694
(S.D.N.Y. Feb. 28, 2017)
– “[A]ny discovery response that does not comply with Rule 34's

requirement to state objections with specificity (and to clearly
indicate whether responsive material is being withheld on the basis
of objection) will be deemed a waiver of all objections (except as
to privilege).”

• Song v. Drenberg, No. 18CV06283LHKVKD, 2019 WL 2523570, at
*3 (N.D. Cal. June 19, 2019)
– Finding waiver of all objections other than privilege objections
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Courts Are Cracking Down

• Wentz v. Project Veritas, No. 17-cv-1164-Orl-18GJK, 2019 WL
910099 (M.D. Fla. Feb. 22, 2019)
– Sanctioning plaintiff after sending an email stating there were no

responsive documents when responsive documents existed

• Infazon v. Allstate Ins. Co., 335 F.R.D. 305 (C.D. Cal. 2020)
– Granting discovery sanctions and finding that the plaintiff’s

response “flouted” the 2015 revisions to the FRCP, including
through use of prohibited general objections and “boilerplate
objections to each of the individual requests.”

• Effyis, Inc. v. Kelly, No. 18-13391, 2020 WL 4915559 (E.D. Mich.
Aug. 21, 2020)
– Granting discovery sanctions for “exceptionally broad” discovery

requests but considered the party’s failure to seek a protective
order in its calculation of a reasonable amount to award as a
sanction.
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Don't Hide the Ball

• adidas Am., Inc. v. TRB Acquisitions LLC, No. 3:15-2113, 2016
WL 7325507 (D. Or. Nov. 28, 2016)
– Granting motion to compel documents from entities based in EU

where Plaintiff failed to disclose objections to producing such
documents

○ “adidas” (three separate entities) agreed to produce
responsive documents within “its” possession, custody, or
control; “Reebok” (two separate entities) agreed to the same.

• Herzig v. Arkansas Foundation for Medical Care, Inc., No.
2:18-cv-02101, 2019 WL 2870106 (W.D. Ark. July 3, 2019)
– Finding intentional spoliation where plaintiffs used an ephemeral

communication tool after litigation initiated for communications
subject to preservation
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Privilege Considerations
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1) Log format
2) 502(d) Orders
3) Thorny privilege issues 

Rule 1:6 – must make 
reasonable efforts to prevent 
the inadvertent or unauthorized 
disclosure of, or access to, 
client information.



Production Issues

• Confidentiality

• Nonresponsive Redactions

• Form of Production

○ Inspection

○ Usual Course of Business

○ Label By Request

• U.S. v. Maverick Mkt., 427 F. Supp. 3d 1386, n.13 (Ct. Int’l Trade
2020)
– Split in authority as to whether ESI production must comply with both

FRCP 34(b)(2)(E)(i) and (ii) - Court ultimately finds that both sections
apply to ESI.

• Be aware of your obligations to supplement discovery.  Braman Motors,
Inc. v. BMW of N. Am, LLC, No. 17-23360-CIV-Galyes/Otazo-Reyes, 2021 WL
2580361 (S.D. Fla. Apr. 25, 2021)

42



State Court Considerations

• Look to federal case law when state courts are silent

• Though consider:
– Most states’ discovery rules still mirror the pre-2015

versions of Rule 26 and 34
– Novel state approaches – e.g., California Code of Civil

Procedure Section 2031.280(a))
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Wrap Up!
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Questions?

Thank you!
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