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ATTORNEY’S FEES AND DIVORCE 

Attorney’s  fees  can  be  awarded  in  divorce  and  post‐divorce  litigation  either  to  a 

“prevailing party” or to a party in need of financial assistance, regardless of “success” in litigation.  

In  some states,  fees can be awarded as a  form of a  sanction  for a party  taking unreasonable 

positions  in  litigation.   When an ex‐spouse  files  for Bankruptcy and owes money  to  the non‐

debtor spouse or their attorney, litigation will often arise regarding the categorization of those 

fees as a DSO and whether those fees can be discharged. 

In a Chapter 7 Bankruptcy, the fees due the non‐debtor spouse or their attorney will be 

non‐dischargeable in most circumstances.  Often the fees will be deemed as a DSO either because 

the fees were incurred in litigation over child‐related or spousal maintenance‐related litigation 

or because the fee award was based upon the financial needs of the recipient spouse.  Different 

jurisdictions will look to different standards in making this determination.  See In re Rugiero, 2012 

WL 4800059 (6th Cir. Oct. 10, 2012) ( applying both tests); In re Lowther, 321 F.3d 946 (10th Cir. 

2002) (unusual fact pattern in which Debtor had custody but was ordered to pay fees to non‐

debtor spouse‐Court held that the Debtor’s financial hardship overcame presumption that fees 

in custody dispute would generally be in the nature of support); In re Maddigan, 312 F.3d 589 

(2d  Cir.  2002)(applying  both  standards);  Eden  v.  Chapski,  Ltd.,  405  F.3d  582  (7th  Cir.  2005) 

(applying both standards and recognizing that the state court had concurrent jurisdiction with 

the federal court to determine whether the obligation was in the nature of support); In re Chang, 

163  F.3d  1138  (9th  Cir.  1998)  (applying  a  standard  that  simply  looked  at  the  nature  of  the 

litigation and not the financial resources of the parties); Macy v. Macy, 114 F.3d 1 (1st Cir. 1997); 

In  re Hudson, 107 F.3d 355  (5th Cir. 1997)  (fees  incurred  in enforcing or establishing support 

obligations are support obligations themselves);  In re Strickland, 90 F.3d 444 (11th Cir. 1996); 

and In re Kline, 65 F.3d 749 (8th Cir. 1995) (strictly financial needs analysis).   

If the fees are deemed to be “in the nature of support” or a DSO, then those fees are non‐

dischargeable pursuant to 11 U.S.C. § 523(a)(5), are entitled to Priority under § 507 and are not 

subject to claims of exemption under § 522(c)(1).  If the fees are not deemed to be a DSO, in most 

circumstances those fees are still not dischargeable under § 523(a)(15), assuming the fees meet 
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the criteria established  in  that section.   For example,  fees awarded  in a non‐marital  litigation 

between parents (such as paternity litigation or custody litigation between parties who have not 

been married) that are not “in the nature of support” (perhaps due to an unreasonable position 

in litigation) may be dischargeable.  Fees which are not dischargeable under § 523(a)(15) will not 

be entitled to Priority status and will be subject to exemption claims. 

It is more likely that a dispute over the nature of attorney’s fees will arise in the context 

of  Chapter  13 matters,  in which  inter‐spousal  obligations which  arise  under  § 523(a)(15)  are 

dischargeable.    11 U.S.C. § 1328(a)(2)  still  extends  the  “super discharge”  to debts which arise 

under that section.  It is one of the few remaining elements of the “super discharge.” 

The issues regarding attorney’s fees in the context of dischargeability litigation assumes 

that the debt is owed by the debtor to the non‐debtor spouse or the attorney for the non‐debtor 

spouse.   Fees that the debtor owes to their own attorney from the divorce are dischargeable, 

barring claims of fraud, willful and malicious injury or a breach of a fiduciary duty (in which case 

other subsections of 523 would apply, as would the applicable time periods proscribed therein).  

Is  there  anything  that  the  debtor’s  former  attorney  can  do  to  protect  fees  incurred  in  the 

representation of the debtor in a divorce? 

Is an attorney entitled to a lien on the assets that the attorney obtains for a client when 

the client files for relief under the Bankruptcy Code?  Is there a “charging lien?”  Can the attorney 

create lien rights by contract?  To what property can a lien attach?  Does the trustee have the 

right to avoid the lien?  These are issues which can confront counsel in the attempt to protect 

fees earned. 

The first inquiry is to examine state law to see if, by statute, an attorney has lien rights on 

property obtained in the course of representation.  If so, counsel needs to strictly comply with 

the statutory scheme‐ notice to the client, notice to third parties, etc.  If there is no statutory 

entitlement, is the attorney entitled to a “common law” lien? 

Arizona,  unlike many  states,  does  not have a  statute  that  establishes  the  rights  of  an 

attorney  to a  lien.   Rather,  the attorney’s  lien  rights  in Arizona arise  from common  law.   The 
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Florida District Court of Appeal explained how common law liens for attorneys arise and how 

they are perfected.  

Charging  liens  in Florida are an equitable right and a creature of 

common law.  Sinclair, Louis, Siegel, Heath, Nussbaum & Zavertnik, 

P.A. v. Baucom, 428 So.2d 1383, 1384 (Fla.1983). Such liens have 

been  recognized  in  our  jurisprudence  for  more  than  150  years, 

during which time our courts have established requirements  for, 

and procedures governing, their validity and enforcement. Id. See 

e.g., Nichols  v.  Kroelinger,  46  So.  2d  722  (Fla.  1950); Greenfield 

Villages v. Thompson, 44 So. 2d 679 (Fla. 1950); Carter v. Davis, 8 

Fla. 183 (1858); Carter v. Bennett, 6 Fla. 214 (1855). There are no 

requirements  for perfecting a  charging  lien beyond  the giving of 

timely notice to the client. Baucom, 428 So .2d at 1385. 

CK Regalia, LLC v Do Campo & Thornton, 159 So. 3d, 358, 360 (Fla. Dist. Ct. App. 2015) 

Arizona recognizes such a lien to protect an attorney from a dishonest client. 

¶  9 “A  charging  lien  is  an  attorney’s  lien  that  attaches  after  a 

judgment is obtained in the litigation.” Skarecky & Horenstein, P.A. 

v. 3605 N. 36th St. Co., 170 Ariz. 424, 428, 825 P.2d 949, 953 (App. 

1991). Part of the reason for permitting charging liens is to ensure 

that a dishonest client does not walk away with an award secured 

for  the  client  through  the  attorney’s  efforts  without  paying  the 

attorney for those efforts. See In re Warner’s Estate, 160 Fla. 460, 

35 So. 2d 296, 298–99 (1948) (“[A] litigant should not be permitted 

to walk away with his judgment and refuse to pay his attorney for 

securing it.”); Dorsey & Whitney, LLP v. Grossman, 749 N.W.2d 409, 

420  (Minn. Ct. App. 2008)  (“An attorney  lien  is an equitable  lien 

created  to  prevent  a  client  from  benefiting  from  an  attorney’s 

services without paying for those services.”); Computer One, Inc. v. 
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Grisham & Lawless, P.A., 144 N.M. 424, 188 P.3d 1175, 1179–80 

(2008) (“The charging lien arises from a recognition that when an 

attorney assists a client in procuring a judgment or ‘fund recovered 

by his efforts,’ the attorney needs to be paid from that fund for the 

value of  services  rendered before  the proceeds are disbursed. A 

court,  sitting  in  equity,  has  a  responsibility  to  enforce  the  lien 

against the judgment to protect lawyers from dishonest clients.”). 

“The principle . . . was settled long ago . . . that the party should not 

run away with the fruits of the cause without satisfying the legal 

demands of his attorney, by whose industry, and in many instances, 

at whose expense, those fruits are obtained.” State v. Nat’l Sur. Co., 

29 Idaho 670, 161 P. 1026, 1035 (1916) (quoting Read v. Dupper, 

101 Eng. Rep. 595, 596 (1795)).   

Langerman Law Offices, PA v. Glen Eagles at Princess Resort, LLC, 204 P.3d 1101, 1103 (Ariz. App. 

2009) 

Assuming  that  the  law of  the state  recognizes a common  law charging  lien,  the  lien  is 

enforceable  against  the  property  awarded  Debtor  in  the  Divorce  proceedings.    The  only 

remaining question is the priority of this lien against the Estate and the general creditors of the 

Estate.  Debtor, having consented to the lien, cannot now claim it does not exist or that his or her 

rights to property are superior to the lien which he or she voluntarily gave to their attorney.  The 

Debtor lacks standing to claim that the attorney’s lien rights are subordinated to the rights of 

other creditors. 

Since  the  lien  in question  is a  “common  law”  lien,  there  is no  requirement  for  formal 

“perfection” such as exists for liens such as mortgages, liens created under the UCC or various 

Motor Vehicle laws.   

If,  then,  the  attorney  has  obtained  a  favorable  judgment  or 

settlement for the client which results in what the law recognizes 

as proceeds, the attorney has merely to assert timely a claim of lien 
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in  the  case  to become entitled  to a determination by  the  court, 

sitting without a jury, of the amount of attorney’s fees due.  Kozich 

v. Kozich, 501 So. 2d 1386 (Fla. 4th DCA 1987) (footnotes omitted).  

Litman v. Fine, Jacobson, Schwartz, Nash, Block & England, P.A., 517 So. 2d 88, 93 (Fla. 3d DCA 

1987). 

Bankruptcy case law is consistent with various state law decisions regarding the priority 

of an attorney’s common law lien rights as against the Trustee’s exercise of “strong arm powers.” 

The  trustee  assumes  that  perfection  of  an  attorney’s  lien  is 

required, and argues that because the Friedman firm’s lien was not 

perfected it  is  invalid as against the trustee. Not one New Jersey 

state  court  case,  however,  holds  that  an  attorney’s  lien  under 

N.J.S.A.  2A:13–5  must  be  perfected  to  be  valid  as  against  third 

parties.  Neither  does  N.J.S.A.  2A:13–5  or  any  other  New  Jersey 

statute or rule require that an attorney’s lien must be perfected. 

The same is true of certain other statutory liens. See e.g. N.J.S.A. 

2A:44–36  (hospital,  nursing  home  and  physician’s  lien);  N.J.S.A. 

2A:44–21  (garage  keeper’s  lien); Regan  v. Metropolitan Haulage 

Co., 127 N.J.Eq. 487, 14 A.2d 257 (Ch.1940) (garage keeper’s  lien 

does not have to be perfected). By contrast, where the New Jersey 

legislature  has  decided  that  a  lien  must  be  perfected,  it  has 

explicitly said so. See e.g. N.J.S.A. 12A:9–302 (requiring the filing of 

a financing statement to perfect certain security interests, but not 

others); See also N.J.S.A.  2A:44–6  (mechanic’s  lien must be  filed 

within 90 days after completion of work).   

In re Smith, 263 B.R. 71, 79 (Bankr. D. N.J. 2001) 

The attorney’s  lien relates back to the time that the agreement was executed and the 

services rendered.  In re Sea Catch, Inc., 36 B.R. 226 (Bankr. D. Alaska 1983). 
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In  those  states  which  provide  that  an  attorney’s  charging  lien 

attaches to a judgment, verdict or order and that the effective date 

of  the  lien  relates back  to  the  commencement of  the attorney’s 

services,  § 546(b)  will  protect  the  attorney’s  lien  from  being 

invalidated by the trustee’s status as a hypothetical lien creditor as 

of the date of the filing of the petition. See, In re PDQ Copy Center, 

Inc.,  27  B.R.  123  (Bkrtcy.S.D.N.Y.1983)  (applying  New  York’s 

attorney’s  lien statute);  In  the Matter of TLC of Lake Wales,  Inc., 

supra,  (applying  Florida  common  law).  As  noted  previously, 

although  the  judgment  was  obtained  prior  to  the  filing  of  the 

bankruptcy petition, the lien did not attach to the fund until after 

the conversion of the case to a Chapter 7. 

The general rule is that an attorney’s charging lien relates back to 

and is effective from the time the attorney commences his services. 

7 Am. Jur. 2d Attorneys at Law § 332 (1980); 2 S. Speiser, supra, 

§ 16:21. The principle of relation back was applied in Hanna Paint 

Manufacturing Co. v. Rodey, Dickason, Sloan, Akin & Robb, 298 F.2d 

371 (10th Cir.1962) to allow an attorney’s lien to defeat a creditor 

to whom a partial assignment of the  judgment was made during 

the appeal of the judgment. The court first looked to New Mexico 

law to determine if an attorney’s charging lien was valid, but relied 

on general legal principles in stating that: 

The  lien of an attorney for services rendered  in an action 

relates  back  to,  and  takes  effect  from,  the  time  of  the 

commencement  of  the  services,  when  it  attaches  to  a 

judgment, it is superior to the claim of a creditor in whose 

favor  execution  has  been  levied,  or  to  a  subsequent 

attachment, garnishment, or trustee process, or other liens 
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on the money or property involved, subsequent in point of 

time. 

.  .  . The lien attached at the commencement of appellees 

[sic]  legal services in the case and is prior and superior to 

the lien of appellant, which arose by virtue of an assignment 

made during the course of the litigation. 

Id. At 373 (emphasis added, footnotes omitted). 

Sea Catch, supra at page 232. 

Bankruptcy case law in other jurisdictions also upholds the right of an attorney to assert 

a lien against property obtained as a result of the attorney’s labors and efforts.  In In re Durkay, 

9 B.R. 58 (Bankr. N.D. Ohio E.D. 1981), the Court upheld the priority of an attorney’s lien under 

Ohio common law, recognizing that the lien arose when the funds were awarded to the client 

and the lien was perfected upon notice.  See also In re DiPasquale, 105 B.R. 187 (Bankr. D. R.I. 

1989) regarding perfection of common law liens by notice. 

Counsel’s rights are superior to those of both Debtor and the Estate. 

The Trustee does not contest the existence of Howard’s inchoate 

lien as of the Filing Date. Rather, the Trustee argues that because 

the  judgment  on  the  state  court  action  entered  after  the  Filing 

Date,  the  lien  was  not  “perfected”  and  thus  is  subject  to  the 

Trustee’s  avoidance  powers  under  §§ 544,  545(2),  and  549. 

However,  the  Trustee  neglected  to  discuss  the  application  of 

11 U.S.C. § 546(b)  which  limits  a  trustee’s  avoidance  powers.  

Section 546(b) provides in relevant part: 

(1) The  rights and powers of a  trustee under  sections 544, 

545,  and  549  of  this  title  are  subject  to  any  generally 

applicable law that— 
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(A)  permits  perfection  of  an  interest  in  property  to  be 

effective  against  an  entity  that  acquires  rights  in  such 

property before the date of perfection ... 

The  purpose  of  § 546(b)  is  to  protect,  in  spite  of  the  surprise 

intervention of a bankruptcy petition, those creditors whom state 

law allows to perfect their liens or interests against an intervening 

interest holder. See Collier on Bankruptcy, 15th Ed. Rev. 5:546.03[1] 

(1996) (quoting S. Rep. No. 95–989, at 86–87 (1978), reprinted in 

1978 U.S.C.C.A.N. 5787, 5872–5873; H.R. Rep. No. 95–595, at 371–

72  (1977),  reprinted  in  1978  U.S.C.C.A.N.  5963,  6327–6328). 

Section  546(b)(1)(A)  does  not  focus  on  the  date  the  lien  is 

“perfected”;  rather,  it  focuses  on  the  lien’s  effect  once  it  is 

“perfected.” In re Microfab, Inc., 105 B.R. 152, 157 (Bankr. D. Mass. 

1989).  Specifically,  §  546(b)(1)(A)  explores whether,  under  state 

law, a lien, once perfected, takes priority over interests which were 

perfected before the lien. Id. If it does, the trustee in bankruptcy 

may not avoid the lien. Id. 

Bankruptcy courts have held that where state law provides that the 

effective  date  of  an  attorney’s  lien  relates  back  to  the 

commencement of  the attorney’s  services,  § 546(b) protects  the 

attorney’s lien from being avoided by the trustee.  E.g., Kleer–Span 

Truss Co., Inc. v. Ray (In re Kleer–Span Truss Co., Inc.), 76 B.R. 30, 32 

(Bankr.  N.D.N.Y.  1985);  In  re  Sea  Catch,  Inc.,  36  B.R.  226,  233 

(Bankr. D. Alaska 1983); In re PDQ Copy Ctr., Inc., 27 B.R. 123, 125 

(Bankr.  S.D.N.Y.  1983).  Massachusetts  law  provides  that  the 

attorney shall have a lien “from the authorized commencement of 

the  action.”  Mass.  Gen.  Laws  ch.  221,  §  50;  see  Thurston  v. 

Hutchinson (In re Hoy’s Claim), 93 F. Supp. 265, 266 (D. Mass. 1950) 

(lien arises from moment action is filed); Rothwell, 159 B.R. at 379; 
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Leading Edge Products, 121 B.R. at 131; Cohen, 38 Mass. App. Ct. 

at  5,  644  N.E.2d  at  252  (lien  takes  effect  from  authorized 

commencement of an action); John S. McCann, The Attorney’s Lien 

in Massachusetts, 69 Mass. L. Rev. 68, 83–84 (1984).  But see United 

States  v.  Shearer,  243  F.  Supp.  433,  435–36  (D.  Mass.  1965) 

(attorney’s lien which was not choate when a tax lien was perfected 

did not have priority over  the  tax  lien).    Thus, once a  judgment, 

decree, or other order is entered, the lien relates back to the date 

the  action was  filed.   Rothwell,  159 B.R.  at  380. As  a  result,  the 

attorney’s lien would be superior in priority to any other interest in 

the  recovery which arose between  the  time  the action was  filed 

and  when  an  order  entered.  Accordingly,  Howard  has  a  valid 

attorney’s lien in the settlement proceeds which cannot be avoided 

by the Trustee.   

In re Albert, 206 B.R. 636,639‐640 (Bankr. D. Mass. 1997). 

An  interesting  issue  arises  when  the  attorney  wishes  to  attach  the  lien  to  otherwise 

exempt property.  There is strong public interest in protecting and recognizing attorneys’ liens, 

including both assuring legal services are available to individuals who lack immediately available 

funds and protecting attorneys from the wrongful behavior of their clients when the attorney’s 

advance services and/or costs based on the promise to receive payment from the funds or assets 

the client will receive  later as a result of the attorneys’ services.   Litigants need access to the 

court  system and  attorneys  need  to  know  they will  be  compensated  for  their  corresponding 

labors.  Addressing an attorney’s lien and these considerations, and precisely in the context of a 

divorce action, Reed v. Reed, 10 S.W.3d 173, 177‐178 (Mo. App. 1999), reached the following 

conclusion: 

[T]he  function  of  an  attorney’s  lien, whether  it  arises  under  the 

common  law  or  under  a  statute,  is  to  assure  payment  of  the 

attorney’s  fees  and  expenses  from  the  fund  created  by  the 

attorney’s efforts.  KCATA, 893 S.W.2d at 867. See also Jay M. Zitter, 
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JD, Annotation, Priority Between Attorney’s Charging Lien Against 

Judgment  and  Opposing  Party’s  Right  of  Setoff  Against  Same 

Judgment, 27 ALR 5th  764, 777 (1995); 7A C.J.S. Attorney and Client 

Sect. 359 (1980). It is the policy of our courts to enforce these liens 

in order to give meaning to the “obvious purpose of the statute, 

i.e., to provide protection in fact for the attorney who has rendered 

services to a client.” Satterfield v. Southern Ry. Co., 287 S.W.2d 395, 

397–98 (Mo. App.1956). The lien also ensures “that a client, who 

otherwise may not have funds to pay for legal representation, will 

get the assistance of an attorney.” 27 ALR 5th  at 777, citing, 7 Am. 

Jur. 2d, Attorneys at Law Sec. 332. Protecting the fund from which 

an  attorney  will  be  compensated  is  thus  said  to  broaden  the 

accessibility of  legal services.   For  these reasons, attorney’s  liens 

are  considered  to  be  “remedial  in  nature  [and]  will  be  liberally 

construed.” Downs, 413 S.W.2d at 523.   

As implied by Reed, supra, there is no reason to deny a lawyer’s lien rights simply because 

the representation concerned the division of marital assets. 

Below the trial court indicated that it felt that no lien could attach 

to the property acquired in a division of property, as no new rights 

or “fruits” were created, because the parties already had a right to 

have the property divided. Such an argument is a specious one, for 

the efforts of an attorney result  in the parties receiving new and 

distinct  rights  which  are  separate  and  independent  from  their 

rights prior to the division of property. Until the time of the division 

of property, each party generally holds all jointly acquired property 

in some form of joint tenancy, whereas after the property division 

and disbursement, each party has rights in the property awarded, 

separate and distinct from their former spouse. Such rights are new 

and can rightfully be termed fruits of an attorney’s efforts. When a 
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carpenter, using wood and material of his employer, utilizes his skill 

to create a table, it would seem ludicrous to argue that the table 

was not the “fruit” of the carpenter’s skill and effort. We deem it 

equally so to argue that new property rights, created by a division 

of property  in a divorce  (such rights being distinct,  separate and 

independent  from  former  rights),  do not  constitute  “fruits  of  an 

attorney’s  skill  and  services.  Accordingly,  we  hold  that  an 

attorney’s lien may attach to property rights acquired by a property 

division in a divorce proceeding.  

Campanello v. Mason, 571 P.2d 449, 451‐452 (Okla. 1977).  

It would be inconsistent with well‐established public policy to allow a Debtor to keep the 

very assets which were obtained for him or her through a Firm’s labors, but without recognizing 

the Firm’s contractual and common law lien rights.  This is a matter of interest not only to the 

litigants themselves, but also to the public in general and to administration of the judicial system.  

Competent divorce lawyers, and particularly those who provide notice of their attorneys’ lien to 

the client in the written engagement agreement, need to know they will be paid for the services 

they render and that their clients cannot run off with the fruits of the litigation.  To allow client 

to  disavow  such  lien  rights  surely will  have  a  chilling  effect  on  the willingness  of  counsel  to 

represent litigants who have assets but no immediate access to the funds which can be used to 

compensate counsel.  Attorneys are willing to accept cases, especially in the area of Family Law, 

when they know that the laws of the State will protect them when they try to collect their fees 

from the fruits of their labors.  Whether the attorney’s lien is granted by statute, common law or 

contract, the public policy remains the same – i.e., to broadly and liberally construe the lien rights 

of  an  attorney  to  as  a means  to  guaranty  access  to  legal  services  for prospective  clients  and 

protect the attorneys who advance such services. 

Precisely to avoid the injustice of an attorney being denied access to the assets he or she 

obtained for the client, many state  laws recognize a charging  lien, a right superior to anyone, 

including Debtor, making claim to the funds.  See Linder v. Lewis, Roca, Scoville & Beauchamp, 

supra.  A lawyer’s interest in the property “as the person helping create the fund is paramount 
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and superior to the rights of other persons.” Id., at 289.  The law must accommodate the attorney 

whose efforts established the award from which he is to be paid.  See Holly v. State, supra.   

The Bankruptcy Court in In re Benbow, 496 B.R. 605, 610 (Bankr. D. Col. 2013), recently 

rejected  a Debtor’s  attempt  to  set  aside,  under  11 U.S.C. §522(f),  an  attorney’s  charging  lien 

which attached to the Debtor’s homestead.  In upholding the lien, the Court held: 

The question then arises whether, under Colorado law, Stoorman’s 

charging  lien  is  subject  to  a  homestead  exemption  that may  be 

claimed upon sale proceeds of an exempt homestead under COLO. 

REV. STAT. §§ 38–41–201 & 38–41–207. The Colorado homestead 

exemption statute serves to exempt a debtor’s homestead “from 

execution and attachment....” COLO. REV. STAT. § 38–41–201.  In 

Colorado, “[a] proceeding to enforce an attorney’s charging lien is 

not a levy upon property under either a writ of execution or a writ 

of  attachment....”  In  re Marriage  of  Etcheverry,  921  P.2d  82,  83 

(Colo.Ct.App.1996).  Accordingly,  the Court  finds  that  Stoorman’s 

lien interest in the proceeds of any sale of the Real Property is not 

subject to exemption under COLO. REV. STAT. §§ 38–41–201.   

Benbow at 611. 

“The attorney’s lien, in so far as it relates to judgments, may be accurately defined as a 

right conferred by statute, or recognized by common law, to have his compensation or costs, or 

both, directly secured by the fruits of the judgment.”  In re Benbow, 496 B.R. 605, 610 (Bankr. D. 

Col.  2013),  citing  Fillmore  v.  Wells,  10  Colo.  228,  15  P.  343  (1887).    There  is  no  reason  to 

differentiate between exempt and non‐exempt assets when making this determination regarding 

validity of the charging lien; in fact, to do so would have a chilling effect on the ability of those 

individuals, who are not so wealthy as to have significant non‐exempt assets, to retain competent 

counsel.  Public policy dictates that no such distinction should be drawn.  In a decision contra, 

the Florida Supreme Court denied an attorney a lien in a matter arising from a modification of 

support.  Chames v. DeMayo, 972 So. 2d 850 (Fla. 2007).  The fee agreement signed in that matter 
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provided that the attorney was entitled to a lien on all of the client’s assets (even though the 

matter in question was a modification of support and not the divorce‐ where assets would be 

divided and allocated).  The court denied the lien as it related to the client’s homestead (due to 

Florida  Constitution’s  strong  protection  of  homestead  rights).    Query  whether  the  outcome 

would  have  been  different  if  the  representation  of  the  client  led  to  the  client  obtaining  the 

property upon which the attorney sought to place a lien. 

Can  the  charging  lien  attach  to  spousal  maintenance  or  support?    Enforcement  of 

attorneys’  fees  against  alimony/spousal  maintenance  is  long  established.    See  Putnam  v. 

Tennyson, 50 Ind. 456 (1875); Jasper v. Smith, 540 N.W.2d 399, 404 (S.D. 1995) (“An attorney's 

lien against an alimony award does not violate the public policy of this state provided a valid 

contract for fees supports the lien.”); Cherpelis v. Cherpelis, 125 N.M. 248, 959 P.2d 973 (1998); 

e.g., Hampton v. Hampton, 85 Utah 338, 39 P.2d 703 (1935).  As with the homestead, the lien 

attaches  to  what  is  obtained  through  the  attorney’s  services,  as  the  spousal  maintenance 

judgment is rendered.  Counsel should review state law to see it is prohibited to voluntarily grant 

a consensual lien against spousal maintenance as security for payment of legal fees.   
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DISCRETE ISSUES IN 
DIVORCE/BANKRUPTCY 

 
INTRODUCTION 

 
 My goal in this presentation is to provide divorce lawyers with a blunt and pragmatic 
discussion of pertinent issues facing them when divorcing clients are considering bankruptcy or a 
spouse is threatening or already is in bankruptcy.  Today’s article will not be addressing 
hypothetical or esoteric issues which may surface one day.  Instead, my presentation will cover 
pertinent issues currently before the Bankruptcy Court. 
 
 I will begin with a discussion on the current controversy surrounding “earned upon receipt” 
retainers. 
 

PROTECTING EARNED UPON RECEIPT RETAINERS 
 
 The Ulrich v. Schian Walker, P.L.C. (In re Boates), 551 B.R. 428 (B.A.P. 9th Cir. 2016) 
decision, in which a Chapter 7 trustee challenged a rather large earned upon receipt retainer being 
held by counsel for Mr. Boates*, proves the maxim that “bad facts make bad law.”  I strongly 
recommend you read that decision, though my independent analysis of it provides some guidance 
as to how our bankruptcy judges will probably react to earned upon receipt retainers being held by 
divorce lawyers for clients filing for bankruptcy protection.   
 
 Mr. Boates’ bankruptcy attorneys knew they were facing a very awkward situation for their 
client, who was a local lawyer anticipating a non-dischargeability challenge by one of his largest 
creditors.  Mr. Boates had available approximately $70,000 in cash at the time of his filing and 
wanted to earmark that money as a war chest to ward off the inevitable challenge.  He therefore 
paid that money to his law firm and though the Fee Agreement was not perfectly drafted, it clearly 
was one that was intended to be an earned upon receipt one. 
 
 The trustee’s attorney challenged the earned upon receipt retainer and presented a number 
of arguments, including the alleged failure to comply with State Bar ethical rules regarding earned 
upon receipt retainers and the innovative contention that once the bankruptcy was filed, the 
Chapter 7 trustee stood in the shoes of the bankrupt client.  Since under the ethical rules, a client 
always reserves the right to demand a refund of the unused portion of even an earned upon receipt 
retainer, the Chapter 7 trustee should have the exact same right to do so. 
 
 The bankruptcy judge, Judge Nielsen, recognized that the trustee’s argument would 
effectively render it almost impossible for a bankruptcy attorney to retain any type of sizeable 
retainer in advance of a filing in Chapter 7 and ruled against the trustee.  The trustee timely 
appealed and the Bankruptcy Appellate Panel, in a decision which was probably technically 
correct, but ignored the realities of the legal marketplace, reversed the trial court and found that 
the Chapter 7 trustee had the right to reject the contract and demand a refund of the fees being held 
which had not been earned. 

 
* Mr. Boates was eventually disbarred. 
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 So, what should a divorce lawyer do who has a client seeking bankruptcy, but wants to 
have money on account since many bankrupt clients are not the best candidates for future prompt 
pay? 
 
 That lawyer still needs to consider accepting an earned upon receipt retainer and needs to 
make sure that the wording in the fee agreement is in exact compliance with State law.  
Furthermore, the lawyer needs to balance the desire to have an adequate retainer with the reality 
that the larger the amount involved, the greater chance that the trustee’s attorney will try to recover 
the money. 
 
 Next, the more work that can be completed prior to the bankruptcy filing, thereby reducing 
the retainer, the better off the lawyer will be for obvious reasons.  
 
 Incorporate strong language as to why the earned upon receipt retainer is appropriate and 
is not being utilized purely to try to circumvent a trustee’s seizure powers. 
 

Finally, make sure the client knows of the potential challenge so that the client recognizes 
the risk that at least part of the payment may be seized. 

 
Oftentimes, a divorce client doesn’t pay the retainer directly, but rather has a third party do 

so.  This approach is an excellent way of circumventing this concern with one caveat.  Under no 
circumstances should the earned upon receipt retainer flow through the debtor’s hands or should 
the fee agreement provide that any refund should go to the debtor for whatever reason.  Even 
though the attorney needs to address the ethical proprieties of having a third party pay the fee, it’s 
much better to have the third party pay the fee directly in such a case because as long as the debtor 
has no direct legal interest in it, it’s basically impossible for the trustee to then try to seize those 
funds. 

 
The divorce lawyer has different concerns if the client is seeking relief under Chapter 11 

or 13.  In those cases, the pre-Petition retainer need not be earned upon receipt, and the divorce 
lawyer should be able to retain it under most circumstances without challenge.  Instead, in those 
situations, the divorce attorney needs to procure approval from the Bankruptcy Court to be retained 
and to ultimately be paid, which is a discussion for a different presentation. 

 
DIVORCE AND DISCHARGEABILITY ISSUES 

 
 When a divorce lawyer is representing an individual who is contemplating bankruptcy, that 
lawyer should be understandably concerned about the timing of any bankruptcy relative to the 
divorce.  At one time, the common practice was to complete the divorce before either side filed 
for bankruptcy, but the Community Guardian Bank v. Hamlin, 182 Ariz. 627, 898 P.2d 1005 (Ariz. 
Ct. App. 1995) decision put an abrupt halt to that strategy in many situations. 
 
 That case altered the common approach of completing the divorce first because prior to 
that decision, many divorce and bankruptcy lawyers assumed that a debt which one spouse signed 
on behalf of the community would remain that spouse’s continuing obligation and not be the 
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responsibility of the non-signing spouse once the divorce was entered.  This belief arose from the 
misconception that the obligation of the non-signing spouse as a member of the community would 
terminate once the community ended. 
 
 Though the Hamlin decision was disconcerting because it could leave a non-signing spouse 
vulnerable for a large amount of debt, it simultaneously encouraged a strategy which has now 
become commonplace.  Instead of waiting for the divorce to be entered before either spouse files 
for bankruptcy, now as part of the negotiation process, the spouse who incurred the majority of the 
debt on behalf of the community could agree to file for bankruptcy prior to the divorce being 
entered, obtain a discharge which would also discharge the community, which would allow the 
non-signing spouse to be free and clear of the debt.  This option had been available before the 
Hamlin decision, but had oftentimes been ignored because bankruptcy and divorce lawyers didn’t 
understand the true impact of allowing the divorce to be completed first. 
 
 The Hamlin decision did leave unresolved until recently the issue of what to do when one 
spouse engaged in what is known as non-dischargeable conduct which could eventually lead to a 
judgment under 11 U.S.C. § 523.   
 
 In certain instances, the Bankruptcy Codes does not allow a debtor to discharge debt 
because of public policy reasons.  In those situations, with very few exceptions which are so rare 
as to not be worth noting at this time, when a judgment is rendered against the wrongdoing spouse, 
assuming only one spouse engaged in that conduct, the judgment would not just be entered against 
that spouse, but against the community as well.  This left the “innocent” spouse in a rather 
precarious position.  That individual was in a precarious position because even though he/she may 
have done nothing wrong, since bankruptcy case law provided that the judgment would be entered 
against the community and the Hamlin decision unequivocally stated that upon divorce the debt 
would become the responsibility of both spouses in their sole and separate capacity.  Consequently, 
the “innocent” spouse would find himself/herself burdened by a non-dischargeable obligation the 
rest of that individual’s life even though that person had done absolutely nothing wrong. 
 
 For years, this lawyer has been waiting for a case to litigate and convince either a trial court 
or an appellate court to permit an innocent spouse to obtain a discharge of the indebtedness on the 
basis that the public policy considerations of Hamlin should not be extended to non-dischargeable 
judgments.  This lawyer has been successful in negotiating very fair settlements for innocent 
spouses in cases in which the other spouse had committed rather egregious securities violations 
and that spouse and the community were facing multi-million dollar non-dischargeable judgments.  
Every time this attorney filed a Complaint on behalf of the innocent spouse, requesting that he/she 
be allowed to discharge the indebtedness notwithstanding the existing case law, the Arizona 
Corporation Commission had done the right thing and, as both a practical and equitable matter, 
consented to releases for the innocent spouse at rather substantial discounts.  However, relying 
upon the governmental agency’s willingness to grant relief in such circumstances was of little 
benefit in other cases in which the aggrieved creditor would not have the same incentive to release 
the innocent spouse. 
 
 The Mangold decision, a copy of which is attached, may now provide relief for the innocent 
spouse.  Judge Collins, who historically had represented creditors during his legal career and had 
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no inherent reason to be necessarily sympathetic to debtors in this situation, found it inappropriate 
that an innocent spouse should have her husband’s sins visited upon her upon that innocent spouse 
seeking bankruptcy relief.  Though the Mangold decision was not published, but rather posted, and 
cannot be cited as precedence for the law, the Mangold decision can be cited to provide guidance 
to any Court addressing this issue.  Without question, it recognizes the miscarriage of justice if an 
innocent spouse’s financial future is totally destroyed because of no misconduct on that 
individual’s end. 
 
 So why is this important to a divorce lawyer?  It is important so that a divorce lawyer 
recognizes the importance of creating a record as part of the divorce proceedings that an innocent 
spouse is truly innocent and ensure that the divorcing spouses’ lawyers have the spouses file a 
bankruptcy while they are still married.  Upon the bankruptcy being filed, the innocent spouse 
needs to force the issue by then having the spouses divorce and then immediately seek a 
determination from the Court that the innocent spouse should not be burdened by a non-
dischargeable judgment.  No guarantee exists that this strategy will work, but based on the 
Mangold decision, the current trend is definitely pointing in the right direction. 
 
 As you are reading this article, the US Supreme Court has before it a the Bartenwerfer v. 
Buckley, No. 21-908 (U.S. Oct. 11, 2022) case which could very well alter the entire legal 
landscape on this issue.  The Supreme Court is being asked to consider a 9th Circuit Opinion which 
accessed liability under 11 USCS 523 against a third party “partner” of a wrongdoer without the 
need to demonstrate any improper scienter on the part of the innocent party.  Although the innocent 
party was not married to the wrongdoer at the time of the wrongful acts, if the 9th Circuit Opinion 
is affirmed, this legal principle could easily be used to render “innocent” spouses liable in a sole 
and separate capacity for the acts of a wrongdoing husband. 
 
 
 
Attachment (In re Mangold) 
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PROTECTING AN INNOCENT SPOUSE IN AN 

11 U.S.C. SECTION 523 ADVERSARIAL PROCEEDING 

 

Issue Arises in three different contexts: 

1) Is the debt a community obligation so that liability will be extended to the 
community in community property states? 

2) When will the wrongful acts be imputed to the “innocent spouse?” 
3) Will a community debt follow the “innocent spouse” once that party divorces the 

wrongdoing spouse? 

 

I. When is the debt a community obligation? 

This is a threshold State Law Issue to be evaluated under the appropriate applicable 
state law.   In most community property states, one spouse can unilaterally obligate the 
community assets.  If, on the other hand, the debt is not of a community nature, neither 
the community property nor the sole and separate property of the innocent spouse is 
liable for a guilty spouse’s sole and separate debt. 

But, as a practical matter, since in most instances the actions of one spouse will bind the 
community both as a matter of law and precedent, an “innocent spouse” will face 
serious financial ramifications from a finding that a nondischargeable debt is a 
community one. This is the case because in most instances, a married couple’s assets 
are almost always characterized as community property, so an innocent spouse should 
expect to be financially affected by community-category debt obligations. 

 

II. When would a spouse’s wrongful acts be imputed to the “innocent spouse” 
in a sole and separate capacity? 

The United States Supreme Court has recently accepted certiorari to hear a relevant 
case on the topic. Bartenwerfer v. Buckley, 21-908. 

Bartenwerfer v. Buckley presents to the Supreme Court the question of whether an 
individual spouse (debtor, Kate Bartenwerfer) who had no knowledge of any relevant 
alleged fraud may discharge a debt in bankruptcy for money obtained through fraud by 
her spouse and business partner, David Bartenwerfer.  The debtor and her business 



 

 

partner were unmarried when the events occurred leading up to the claim, but they 
married before being sued and then filed a joint bankruptcy case. 

The Bankruptcy Court initially entered a nondischargeable judgment against David 
Bartenwerfer, and bound Kate Bartenwerfer thereby because in its view, the fraud was 
imputed to Kate Bartenwerfer and therefore the debt was non-dischargeable for her 
too. However, after an appeal and judgment on remand, the Bankruptcy Court 
determined that Section 523(a)(2)(A) applies only to a debtor who (at the least) knew or 
should have known (i.e., scienter) of the fraud. The Bankruptcy Appellate Panel upheld 
this finding in her favor and discharged her debt.  

However, the Ninth Circuit reversed, instead holding that “fraud imputed against a 
debtor is nondischargeable ‘regardless of her knowledge of the fraud.’” Id. at 7. The 
Court promoted the proposition that partners cannot escape pecuniary responsibility 
when one partner makes false or fraudulent misrepresentations, especially when the 
partner appropriated the fruits of the fraudulent conduct.  The Supreme Court’s review 
of Bartenwerfer looks at this issue directly as the Petitioner (Kate Bartenwerfer) argues  
expressly that the Ninth Circuit reached the wrong decision because of its reliance on an 
incorrect interpretation of Strang, a precedential Supreme Court case. Strang v. Bradner, 
114 U.S. 555, 561 (1885). Significantly, the Supreme Court has stated that “liability for 
the fraud of another cannot be barred from discharge under Section 523(a)(2)(A) 
without at least a minimal level of scienter on the part of the debtor.” Field v. Mans, 516 
U.S. 59, 60 (1995). Kate Bartenwerfer’s argument to the Supreme Court finesses that 
the Strang decision “is inapposite because the opinion assumes away and does not 
analyze the issue of dischargeability, focusing instead on the underlying imputation of 
liability between the partners.” Strang, 114 U.S. at 556-60. Strang was also superseded 
by statute in various respects as well as by subsequent case law. Field, 516 U.S. 59 
(1991); see also Bullock v. BankChampaign, N.A., 569 U.S. 267 (2013).  

Buckley’s arguments focused on the Bankruptcy Code’s desire to ensure that creditor’s 
interests are protected and are more important than the Code’s intention to grant a 
debtor a fresh start. 

Though this case did not involve a couple which was married at the time of the alleged 
wrongful acts, the Supreme Court’s review will serve to clarify the law significantly 
because:  

• Petitioner was determined to have acted reasonably, not recklessly, and 
to have had no knowledge of any fraud. (Pet. App., 57a). These findings 
were not disturbed on appeal. Also, the underlying doctrine imputing 



 

 

fraud between partners is not itself at issue; only dischargeability in 
bankruptcy is at issue in an isolated, pure form. In other words, the 
Petitioner embodies the ideal “innocent partner” without any factual 
complications or stray legal issues, giving this Court a rare opportunity 
to say with clarity and finality whether liability for the fraud of another 
can be barred from discharge under Bankruptcy Code § 523(a)(2)(A) 
without at least some level of scienter on the part of the debtor. 
Petitioner Kate Bartenwerfer was determined to have acted reasonably 
finding that Kate Bartenwerfer could be liable although she was lacking 
scienter, the Ninth Circuit extended liability to third parties and probably 
“innocent spouses” even when such parties did not have actual 
knowledge of the wrongdoing. 

Bartenwerfer v. Buckley at *10. 

Bartenwerfer is significant too when viewed alongside a seminal case in the Ninth 
Circuit, In re Huh, 506 B.R. 25 (9th Cir. BAP 2014).  Bartenwerfer v. Buckley at *21. Huh 
held that imputation of an agent’s fraud to the agent’s principal requires proof of the 
principal’s culpability. Huh, 506 B.R. 257 (2014).  

Bartenwerfer should also be considered alongside two Arizona bankruptcy decisions on 
this issue.  Those cases, In re LeSueur, 53 B.R.44 (Bankr. D. Ariz 1985) and In re 
Rollinson, 322 B.R. 879 (2005), featured dicta stating that an “innocent spouse” could be 
not held liable in a sole and separate capacity in the absence of evidence of the innocent 
spouse’s knowledge of the fraud or participation in the fraud.  Id.  

This controversy is primarily important in situations in which an innocent spouse has 
sole and separate property since case law under pre-Bartenwerfer framework left 
unclear (because of a circuit split) whether lack of knowledge by the innocent spouse 
prevented the creditor from procuring a non-dischargeable judgment against that 
spouse and consequently that creditor could not collect that spouse’s sole and separate 
property. 

 

III. Will a divorce extricate an innocent spouse from a community non-
dischargeable judgment? 

In re Rollinson specifically left unresolved the issue of what recourse a creditor has 
against an “innocent spouse” whose community property is liable for a community 
judgment once that spouse is divorced. 



 

 

In a posted but unpublished opinion, Judge Dan Collins from Arizona took this issue 
directly head on and concluded that once divorced, the innocent spouse should no 
longer be liable for that indebtedness. 

In re Mangold, Case no: 2:12-bk-16858 involved the common situation in which the 
wrongful conduct of one spouse resulted in a non-dischargeable judgment against the 
wrongful spouse and the community as well. 

Ms. Mangold, the innocent spouse, argued to the Bankruptcy Court that if she were to 
divorce her wrongdoing husband, since post-dissolution she would not have any 
community property, the judgment would no longer be enforceable as to her. 

Judge Collins determined that Community Guardian Bank v. Hamlin, 182 Ariz. 627, 631-
32 (App. 1995) was inapplicable to the case at point, even though that decision had held 
that upon dissolution of the marriage, both spouses became liable for the debts of the 
community.  He found it unpersuasive since Hamlin was not a bankruptcy case nor did 
either spouse in Hamlin obtain a bankruptcy discharge. 

So, in one broad sweep, Judge Collins, in an unpublished opinion rendered a 
determination, if, if followed by other bankruptcy courts, will free innocent spouses 
from community obligations upon divorcing. 



AUTOMATIC STAY AND DIVORCE LITIGATION 
by LAWRENCE D. HIRSCH 

 The Bankruptcy Code provides for an “automatic stay” upon the filing of a Petition 
under Title 11.  The Automatic Stay is set forth in 11 U.S.C. §362(a) and generally serves as 
an injunction against actions pending or to be taken against the Debtor or against property 
of the Debtor or property of the estate.  The Automatic Stay is one of the key elements of the 
Bankruptcy system and serves an important purpose in both the liquidation and 
reorganization process.  Bankruptcy judges are very protective of the stay and violations of 
the stay are treated seriously by the Court. 

 There are exceptions to the Stay and some of those exceptions involve Family Law 
issues.  Family Law practitioners need to be careful that actions they are taking or plan on 
taking in the Superior Court are not in violation of the stay.  A stay violation can trigger 
liability for compensatory damages, attorneys’ fees and even punitive damages.  When in 
doubt, seek guidance from the Bankruptcy Court.  The filing of a Motion for Relief from Stay 
or even a Motion seeking a determination that the Stay does not apply does not take a great 
deal of time and effort and can save time and money in the long run. 

 It is not uncommon for a Debtor to be facing a pending Order to Show Cause for 
Contempt for non-payment of a Domestic Support Obligation at the time of the filing of the 
Title 11 proceeding.  The Automatic Stay provisions of 11 U.S.C. §362 contains an exception 
for the prosecution of a criminal action.  Is the pursuit of a Contempt Citation for non-
payment of support a criminal action?  That is the first question which the Family Law 
practitioner will have to answer.  

 A criminal contempt punishes the “defendant” for disobedience of a court order and 
incarceration is intended to punish for that disobedience.  It is not designed to be a collection 
mechanism but is rather punitive in nature.  “The enquiry should be directed to the query 
whether the contempt proceeding is designed to extract the payment of some financial 
obligation.”  In re Lori, 241 B.R. 353, 355 (Bkrtcy. M.D. Pa 1999).   

Arizona law is equally clear that the pursuit of a civil contempt proceeding brought 
before the Maricopa County Superior Court is not in the nature of criminal contempt.  
Criminal contempt is defined as follows: “A person who willfully disobeys a lawful writ, 
process, order or judgment of the superior court by doing an act or thing therein or thereby 
forbidden, if the act or thing done also constitutes a criminal offense, shall be proceeded 
against for contempt…”  A.R.S. §12-861.   Civil contempt, on the other hand, does not envision 
an act which is otherwise not criminal.  See A.R.S. §12-864 (“…all other contempts not 
specifically embraced within this article may be punished in conformity to the practice and 
usage of the common law.”)  The effort to enforce the failure to pay child support by the 
invoking of the Court’s broad contempt powers simply is an effort to use the Court as a 



collection agency.  “Compensatory civil contempt sanctions are intended to benefit the 
complainant, and are therefore paid to the complainant….Coercive civil contempt requires 
that the contemnor be given an opportunity to avoid punishment through compliance.”  
Trombi v. Donahoe,  223 Ariz. 261, 222 P.3d 284, 290 (Ct App Az 2009). 

 Contempt actions taken to enforce a divorce decree are civil and not criminal in 
nature under Arizona law.  “We accordingly conclude that appellee’s petition to hold 
appellant in contempt, which was filed within the framework of the original dissolution 
action, initiated a civil contempt proceeding within the scope of A.R.S. §12-864, rather than 
A.R.S. §12-861.”  Pace v. Pace 128 Ariz. 455, 626 P.2d 619 (Ct App 1981).  See also Ong Hing 
v. Thurston, 101 Ariz. 92, 416 P.2d 416, 422 (S. Ct. Ariz. 1966) (“civil contempt is the 
disobedience of a court order directing an act for the benefit of the opposing party to the 
litigation”).  If a party can purged the contempt by the payment of money, the contempt is 
civil in nature.  A criminal contempt citation cannot be corrected by future conduct; it is 
punishment for past deeds. Korman v. Strick, 133 Ariz. 471, 652 P.2d 544 (S. Ct. Ariz. 1982).  
Clearly, the purpose of seeking incarceration is to aid in the collection of a debt; the contempt 
citation is clearly civil in nature.  In re Tipton, 257 B.R. 865 (Bkrtcy. E.D. Tenn. 2000). 

 Assuming the pursuit of civil contempt is not criminal, is there another exception to 
the Automatic Stay to permit the continuation or commencement of proceedings in the 
Superior Court for Family Law purposes?  This is the area that leads to the most confusion 
and the most traps for practitioners.  What exactly does the non-Debtor party wish to 
accomplish in the State Court?  What Chapter of Bankruptcy has the Debtor filed?  The 
answers to these questions are crucial to a determination of whether the Stay applies. 

 The specific exception to the Automatic Stay in Family Law matters is found in 11 
U.S.C. §362(b)(2), which provides as follows: 

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an application 
under section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as 
a stay –  

(1) under subsection (a) of this section, of the commencement or continuation of a criminal 
action or proceeding against the debtor; 

(2) under subsection (a)  

(A) of the commencement or continuation of a civil action or proceeding –  

(i) for the establishment of paternity; 

(ii) for the establishment or modification of an order for domestic support 
obligations; 



(iii) concerning child custody or visitation; 

(iv) for the dissolution of a marriage, except to the extent that such proceeding 
seeks to determine the division of property that is property of the estate; or 

 (v) regarding domestic violence; 

(B) of the collection of a domestic support obligation from property that is not 
property of the estate; 

(C) with respect to the withholding of income that is property of the estate or 
 property of the debtor for payment of a domestic support obligation under a 
 judicial or administrative order or a statute; 

What exactly is to be accomplished in the State Court?  If all that is to be accomplished 
in the State Court is to establish paternity or to establish or modify and order for a Domestic 
Support Obligation, or to grant a dissolution of marriage (other than the division of estate 
property) or to collect a DSO from property which is not property of the estate, then the Stay 
will not apply and the State Court action can proceed.   

What exactly is property of the estate?  The Bankruptcy Code provides that property 
of the estate includes “all legal and equitable interests of the debtor in property as of the 
commencement of the case.”  11 U.S.C. §541 (a).  There are exceptions found in (b) and (c)(2). 
See §541(b) and (c) included in materials. 

 However, the inquiry into what is “property of the estate” does not end there.  In a 
Chapter 13 proceeding and in an individual Chapter 11 proceeding, the Debtor’s post-
Petition income is also property of the estate.  (See 11 U.S.C. §1307(a)(2) and 1115(a)(2))  
The attempt to enforce a DSO without stay relief can only be accomplished once the 
Automatic Stay has been lifted or has terminated as a matter of law with the entry of the 
Discharge. 

Although subsection (b)(2)(A)(ii) of §362 does provide an exception to the automatic 
stay in proceedings for “the establishment or modification of an order for alimony, 
maintenance, or support,” such an exception would only apply to the portion of a contempt 
motion requesting an award of spousal support and does not otherwise permit the contempt 
aspect of a motion without relief from the Stay..  See In re Lori, 241 B.R. at 355 (exception 
applies only to the establishment of support orders and does not extend to the 
commencement or continuation of a proceeding to enforce such orders).  In re Tipton, 257 
B.R. 865 (Bkrtcy. E.D. Tenn. 2000)  “Pursuing a finding of contempt with respect to an 
alimony award is a violation of the automatic stay.”  In re Brooks, 2007 WL 540786 (Bkrtcy. 
E.D. Tenn, at page 4 of decision). 



It is necessary to carefully review and analyze the language of 362(A)(b)(2), (B) and 
(C) in order to understand why the pursuit of a civil contempt citation is a violation of the 
stay.  Practitioners must not confuse the concept of “collection of a domestic relations 
obligation” with the “commencement or continuation of a civil action” to establish or modify 
an obligation.  There is a significant difference and it is that difference which forms the basis 
for a potential stay violation. 

 “While 362(b)(2)(B) would permit collection efforts against property not of the 
estate, such as wage assignments under Pa. C.S.A. §8127(a)(2), the Petition to hold Adrian 
Lori in contempt for violating the January 21, 1997 Order was not so limited” Lori, supra at 
page 355.  Similarly, (C) would provide the same exception if the wages being collected were 
property of the estate. 

The facts of in re Caffey 384 B.R. 297 (Bkrtcy S.D. Ala 2008), are illustrative of the 
problem.  Debtor, a former professional athlete, had a very high child support order, based 
upon his income while he was an athlete.  By the time he filed for relief under Chapter 11, he 
owed in excess of $80,000 in back support and the state court had issued a Contempt citation.  
Subsequent to the filing of the Chapter 11 Petition, the mother of the child for whom support 
was due caused an arrest warrant to be issued and Caffey was incarcerated.  Relying in part 
upon the Arizona case of In re Johnston, 321 B.R. 262 (Bkrtcy. Az 2005), the Bankruptcy 
Court in Caffey found that the stay had been violated and that Caffey was entitled to damages, 
including damages for emotional distress and punitive damages.  The Bankruptcy Court held 
that the procedures required to collect back support were not “simply a formality” and found 
that the stay had been violated 

 In In re Moore, 2009 WL 1616019 (Bkrtcy. N.D. Ohio 2009), Debtor filed for Chapter 
7 relief in March 2008.  In April, 2008, the local Superior Court entered an order finding 
Moore in contempt and ordering the immediate payment of arrears or Moore would be 
incarcerated.  Moore filed a Motion to Set Aside the Order, based upon the pending 
Bankruptcy.  That Motion was granted and Moore thereafter sued his former spouse for 
violating the stay by not terminating the pending proceedings upon getting notice of the 
Bankruptcy.  A motion to dismiss was filed, asserting that the exceptions to the stay, 
including (b)(2)(C) precluded a finding that the stay had been violated.  That motion was 
denied, with the Court ruling “[T]hus a creditor’s use of civil contempt proceedings to collect 
unpaid prepetition domestic support obligations may well constitute a violation of the 
automatic stay.”  2009 WL 1616019 at page 4 of decision. 

 If the practitioner believes that the stay has either terminated or in inapplicable, it is 
certainly wise and prudent to advise the Superior Court that a Bankruptcy has been filed, is 
pending, and that the relief sought does not violate the stay and that any enforcement order 
must be limited to non-estate property. 



 Arizona practitioners should understand that they have an affirmative duty to advise 
the State Court that a Bankruptcy has been filed and that they also have an affirmative duty 
to undue any harm they have caused by an unintentional or unknowing violation of the Stay.  
The Ninth Circuit Court of Appeals upheld a sanctions award entered against an Arizona 
Family Law attorney who attempted to defend an Order of the Superior Court which was 
violative of the Stay.  The facts of Sternberg v Johnston 595 F. 3rd 937 (CA 9th 2010) are 
illustrative of what can occur when a non-Debtor attempts to collect from a Debtor.  In 
Sternberg, an OSC for contempt was pending when a Chapter 11 proceeding was filed by the 
Debtor Johnston.  At the Contempt hearing, Johnston advised the Court and opposing counsel 
that a Bankruptcy had been filed.  The parties discussed what should happen next and the 
Superior Court heard evidence with the intent on reducing an arrears order to a sum certain.  
Had the Court limited its order to an “establishment” of arrears, no harm would have been 
done and no violation of the Stay would have occurred.  However, in its ruling, the Superior 
Court entered a purge order.  It did not limit the purge order to non-estate property.  When 
a Special Action was brought by Johnston to over-turn the purge order, Sternberg attempted 
to defend the purge payment.  It was that defense of the purge order which led to sanctions 
being filed against Sternberg.  The Ninth Circuit ruled that Sternberg had an  

“affirmative duty to conform his conduct to the automatic stay once Johnston 
filed for bankruptcy….We do not fault Sternberg for anything he did at the May 
17 state court hearing, because the news of Johnston’s bankruptcy filing came 
as a surprise to him.  The state court’s July 13 order also surprised him and 
Sternberg cannot be held responsible for the order. Within a reasonable time 
after that, however, the law required Sternberg to take corrective action.  He 
did not, and he affirmatively opposed Johnston’s efforts to obtain relief form 
the state appellate court.”  Sternberg supra at page 941 

 There is very little “upside” to “taking a chance” or “assuming” that the Stay does not 
apply.  It is not a complicated proceeding to seek relief from stay and the short delay and 
limited fees incurred as a result of seeking such an Order are minimal to the risk of being 
wrong.  The downside risks are now even higher.  The Ninth Circuit in Sternberg had limited 
the entitlement to recover attorney’s fees to those fees incurred to establish a stay violation 
and to get the violation halted.  Once the violation was over, the Ninth Circuit did not award 
fees for litigating the violation and establishing damages.  That limitation has now been 
specifically reversed by the Ninth Circuit.  In America’s Service Company v Schwartz-Tallard 
803 F. 3d 1095 (CA 9th 2015) the Court of Appeals extended the Debtor’s entitlement to 
recover fees to include the fees incurred in the litigation and the establishment of damages.  
A copy of that decision is attached to these materials. 
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INTERPLAY BETWEEN DIVORCE AND BANKRUPTCY 

Not surprisingly, and often tragically, individuals seeking bankruptcy relief also 

divorce or the reverse is true, i.e., a divorcing couple encounters the need to file 

for bankruptcy. This occurs because a divorce oftentimes creates or 

exacerbates financial troubles for the individuals, or the monetary pressures 

prompting bankruptcy drive couples apart.  

 

This outline is designed to highlight issues which arise in cases in which a 

bankruptcy is filed during the pendency of a divorce or parties decide to 

divorce after filing for bankruptcy. It was drafted for bankruptcy lawyers, but 

divorce lawyers should find it instructive. 

 

I. IMPACT OF AUTOMATIC STAY OF 11 U.S.C. § 362 

 

Much confusion has arisen regarding the scope of the automatic stay in 

divorce proceedings. This confusion probably results from divorce lawyers 

assuming for many years that the filing of a bankruptcy prevents action being 

taken against a debtor unless stay relief is procured from the Bankruptcy 

Court. While it is true that the automatic stay normally prevents such action 
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from going forward, the Bankruptcy Code delineates a number of exceptions 

directly relating to divorce proceedings. Those exceptions include the 

commencement or continuation of a civil action proceeding – (1) for the 

establishment of paternity, (2) for the establishment or modification of an 

order for domestic support obligations, (3) concerning child custody or 

visitation, (4) for the dissolution of a marriage, except to the extent that such 

proceedings seek to determine the division of property of the estate or, (5) 

regarding domestic violence. 

 

The automatic stay also does not apply to the collection of a domestic 

support obligation from property that is not property of the estate or the 

withholding of income that is property of the estate or property of the 

debtor for payment of domestic support obligation under judicial or 

administrative order or statute. 

 

The exceptions to the automatic stay are broad and have been expanded 

over recent years. The legislature has determined, correctly, that bankruptcy 

has been used inappropriately in many instances to frustrate the non-filing 

debtor from enforcing his or her domestic relations rights. Because of a strong 

public policy of allowing the completion of divorce proceedings and 

enforcement of domestic relationship entitlements and of insuring that 

aggrieved individual’s rights are not impaired or impeded by bankruptcy, the 

automatic stay does not prevent one spouse from pursuing or enforcing most 

monetary entitlements. 

 



Notwithstanding the clear wording of the Bankruptcy Code, many Superior Court 

judges are very hesitant to permit a divorce proceeding to continue once one 

party files for bankruptcy protection. Consequently, in most instances in which 

a non-bankruptcy judge expresses concern, it is normally more expedient to 

simply seek stay relief in Bankruptcy Court. You can then return to State Court 

with a Federal Court Order specifically ratifying your client’s right to proceed 

against his or her spouse notwithstanding a bankruptcy filing.  Although the 

debtor may oppose such stay relief, I have found over the years that bankruptcy 

judges will summarily grant a stay motion because those judges understand their 

fellow brethren’s hesitation to proceed without clear guidance from them and 

bankruptcy judges have no interest in interfering with efforts to enforce and 

protect rights under divorce law. 

 

Confusion has arisen as to what occurs when, in the midst of a divorce 

proceeding, a spouse attempting to enforce his or her rights files for 

bankruptcy. When a party files for bankruptcy who is not the one actually 

commencing or continuing a civil proceeding against the other spouse, the 

automatic stay does not apply. However, as a practical matter, since State 

Court judges are extremely uncomfortable when a bankruptcy is filed in a 

divorce proceeding and oftentimes the commencement or continuation of a 

proceeding by one spouse leads to counterclaims being filed by the other, 

stay relief is normally sought as well out of an overabundance of caution. 

  



 

II. SCOPE   OF   PROPERTY   OF   THE   ESTATE   AND   IMPACT   ON 

LIABILITIES WHEN A BANKRUPTCY IS FILED DURING A DIVORCE 

 

Divorce lawyers may have heard horror stories or had clients experience the 

ramifications of one spouse filing for bankruptcy during a  divorce  proceeding. 

Unlike some terrifying stories that are apocryphal, these oftentimes are real for 

the following reasons. 

 

Under 11 U.S.C. § 341, property of the bankruptcy estate of one spouse 

includes not only that spouse’s sole and separate property, but community 

property as well in most instances.  In the majority of cases, because of the 

strong community property presumption under Arizona law and other 

community property states, substantially all of that couple’s property will fall 

within the jurisdiction of the Bankruptcy Court.  Consequently, when one 

spouse files for bankruptcy without warning or preparing the other, even 

though the filing spouse may have engaged in some basic pre-bankruptcy 

planning, the other spouse would not have the benefit of this strategy. A 

bankruptcy filing by one spouse could therefore result in the non-filing 

spouse getting caught with a substantial amount of money in a bank account 

in excess of the exemption or even worse, other non-exemption assets which 

could have easily been converted to exempt ones if the non-filing spouse had 

known of the inevitable bankruptcy filing.  In situations in which the divorce is 

especially acrimonious, the non-filing spouse may find himself or herself 

having to turn over to the bankruptcy trustee monies in a checking account 



which would have been spent on needed expenses if that spouse would have 

been given the opportunity to allow outstanding checks to clear. 

 

One may ask why one spouse would file for bankruptcy without telling his or 

her spouse in advance so that the non-filing spouse could engage in some 

prophylactic steps. Sadly, it is common for one spouse to deliberately time 

the bankruptcy filing in hopes of catching the other spouse off guard and 

inflicting as much pain as possible on the other spouse, purely out of anger or 

acrimony. 

 

On the other hand, a bankruptcy filing initiated by one spouse during a 

divorce proceeding can be of great benefit to the non-filing spouse. That is 

because not only are the filing spouse’s sole and separate debts discharged in 

a bankruptcy filing, but community obligations are discharged as well. This 

leads to a strategy which can allow a non-filing spouse to directly benefit from 

a bankruptcy filing by the other spouse. Arizona law provides that one spouse 

can bind the community in many instances, but cannot bind the other spouse 

in a sole and separate capacity unless the other spouse has signed for the 

indebtedness or has taken affirmative steps to be bound by the indebtedness. 

Therefore, in such instances, which are very common in cases of credit cards or 

similar debts, if the non-filing spouse is not liable in a sole and separate 

capacity, a bankruptcy proceeding commenced during the divorce case could 

effectively wipe out the non-filing spouse’s exposure on such debts, thereby 

allowing that spouse to avoid bankruptcy. 

 



This leads to a very serious malpractice pitfall for divorce lawyers. Arizona law 

specifically provides that in most instances, once a divorce is completed, 

community obligations become sole and separate obligation of each of the 

spouses. See Community Guardian Bank v. Janice Hamlin, 182 Ariz. 627, 898 

P.2d 1005. This makes sense to some extent because once the divorce is 

completed, the community ceases to exist. However, a spouse who may not 

have signed or taken on any other community obligations now will find himself 

or herself liable in a sole and separate capacity once the divorce is completed. 

Each of the spouses would then have to file for bankruptcy protection 

since a filing by one will not shield the other. Contrast this to what occurs if 

the spouse who is primarily responsible for the debts files for bankruptcy 

while the divorce is proceeding. By cooperating and working together, one 

spouse may not have to file at all since that spouse would receive the benefits 

of the other spouse’s community discharge. 

 

III. DISCHARGEABILITY OF CERTAIN DIVORCE BASED DEBTS 

 

This is one area where recent changes of the bankruptcy law should eliminate 

any confusion. In a Chapter 7 proceeding, a spouse cannot discharge any 

support obligations under 11 U.S.C. § 523(a)(5) and also cannot discharge any 

indemnification obligations under 11 U.S.C. § 523(a)(15). This bar to discharge 

is automatic and does not require a spouse to file a complaint under U.S.C. § 

523 to preserve such rights. If a spouse agrees to assume certain indebtedness 

of the marriage and then files for bankruptcy protection upon the completion 

of the divorce, that individual would be liable to his or her former spouse 



under 11 U.S.C. § 523(a)(15). For this reason, it is crucial for divorce lawyers to 

fully understand the ramifications of the statutes because if their clients are 

contemplating bankruptcy after divorcing, their ability to reap the benefits of 

the bankruptcy proceeding could be severely impaired if attention is not paid 

to the division of the debt. In such cases, it is better for the spouses to be 

totally candid with each other regarding their future intentions.  Future 

aggravation can be avoided if the possibility of bankruptcy is 

discussed  from  the  onset  so  that  appropriate  verbiage  can  be  

incorporated  into  the operative divorce documentation. 

 

IV. SCOPE OF DISCHARGE: DANGERS OF CHAPTER 13 

 

The scope of the discharge in a Chapter 13 is probably misunderstood more 

than any other aspect of Chapter 13 by divorce lawyers. When the 

Bankruptcy Code was materially modified in 2005, and the Code increased the 

power of a spouse to enforce domestic support obligations, the legislature 

did not address an individual’s ability to discharge non-support obligations 

in a Chapter 13. I am convinced this was purely an oversight because the 

legislative intent was very clear that it did not want individuals to be able to 

modify domestic relations obligations in a bankruptcy proceeding. 

Nevertheless, notwithstanding massive changes in the Bankruptcy Code, the 

legislature left intact the power of a Chapter 13 debtor to treat non-support 

obligations as general unsecured debt.  Simply stated, in a Chapter 7, property 

equalization payments and indemnity obligations are not dischargeable under 

11 U.S.C. § 523(a)(15), whi le they are clearly dischargeable in a Chapter 13. 



 

Why is this so precarious for both the divorcing client and the attorney 

involved? Time and time again, I have clients come to me who are relying upon 

either the property equalization payment or indemnification rights to ensure 

that they are receiving their fair share of the community estate. Once the filing 

spouse is able to discharge that indebtedness, the result is normally a 

dramatic imbalance in distribution of assets and liabilities. For example, in the 

case of a husband who is allowed to keep his business in return for agreeing 

to pay the business debt and then compensating his wife for the value of the 

business, that husband’s Chapter 13 filing could permit that individual to 

discharge the obligation to indemnify his wife and pay the equalization 

payments. This could be extremely unfair, especially in situations in which the 

husband retains exempt assets, be it the equity in the house or a 

disproportionate amount of retirement funds in return for indemnifying his 

wife or by paying a disproportionately large equalization payment. I have 

been belatedly retained in cases in which the opposing spouse had shrewdly 

reaped the upside of the divorce and none of the downside by careful planning 

and by lulling the other spouse into a property settlement agreement in which 

the spouse contemplating bankruptcy accepts a substantial percentage of the 

debt in return for retaining certain of the exempt assets. 

 

So, what can be done to prevent this from happening? There are primarily 

three ways to keep this from occurring.  They are: 

  



 

1. Try to ensure that any indemnification of a property equalization 

payment is fully secured. If you are securing the obligation, perfect the 

security agreement since the last thing in the world you want to do is agree 

to a secured arrangement just to have the bankruptcy debtor avoid the 

transaction. 

 

2. Try to label as much of the obligation as domestic support 

(alimony, maintenance, or other support), since domestic support is not 

dischargeable even in a Chapter 13.  In certain cases, this may not be possible 

or practical, but in other situations, by treating and labeling the obligation as 

domestic support, you increase your client’s protection. Although 

characterizations do not summarily control, and bankruptcy courts look to 

the substance of the underlying agreement rather than the label alone, if you 

are able to appropriately label the obligation as domestic support, this should 

help your client. 

 

3. Do not let your client enter into a property settlement 

agreement which is dependent upon the other spouse not filing for 

bankruptcy unless you have conducted an independent analysis and can 

opine that that spouse is really not eligible for bankruptcy relief. This would 

normally require the intervention of bankruptcy counsel because an 

individual may look to be solvent but can quickly become insolvent with proper 

planning. 

 



V. IMPORTANCE OF PAYING DOMESTIC SUPPORT OBLIGATIONS 

 

A Chapter 13 debtor’s failure to pay domestic support obligations that 

become due after filing affects the debtor’s ability to get a plan confirmed 

and can lead to dismissal of the debtor’s case. 

 

A Chapter 13 plan cannot be confirmed unless the debtor has paid 

domestic support obligations that become due after the filing. The debtor’s 

plan cannot be confirmed unless all post-petition support is current. 

 

The 2005 Amendments included protection of future support obligations in 

Chapter 13 cases. Prior to the Amendments, failure to pay maintenance 

obligations was already a judicially enacted basis for dismissal of a Chapter 7 

case. The 2005 Amendments added § 1307(c)(11), which provides a ground 

to dismiss a Chapter 13 case for the debtor’s failure to pay domestic 

support obligations that first come due after the filing of a bankruptcy 

case. 

 

VI. ATTORNEYS’ FEES AND DISCHARGEABILITY 

 

Divorce attorneys must be aware of certain attorneys’ fees issues that may arise 

if a client or client’s spouse or former spouse files bankruptcy. A frequently 

litigated issue under 523(a)(5) and 523(a)(15) is the dischargeability of 

attorneys’ fees.  Support obligations must be owed directly to the former 

spouse or children to be nondischargeable. 



 

However, there is an exception for attorneys’ fees for the representation of 

the former spouse or child where the spouse or child was awarded support 

that is nondischargeable in a bankruptcy. The determination rests on the 

nature of the fees and whether or not they are considered “support.” Most 

courts have concluded that attorneys’ fees and costs incurred in divorce actions 

between ex-spouses or matters involving child support or custody are in the 

nature of support under 523(a)(5).  

 

The Ninth Circuit held in one case that an attorney-creditor lacked standing 

to bring an action under section 523(a)(15) because the attorney-creditor was 

not a spouse, former spouse, or child of the debtor. The attorney-creditor had 

represented the debtor in divorce proceedings. The non-debtor spouse and 

children did not have liability on the attorney-creditor’s claim. The Ninth 

Circuit noted that the attorney-creditor would have standing under 523(a)(5) 

where the non-debtor spouse or children had liability on the creditor’s claim 

– in other words if the attorney-creditor had represented the non-debtor 

spouse or children. 

 
VII. WHICH SUPPORT OBLIGATIONS ARE EXEMPT 

 

Arizona law has been amended over the years to provide that support 

obligations are 100% exempt, be it child support or spousal maintenance. The 

exemption applies to amounts past due and even amounts once collected. The 

scope of this exemption is very broad and provides a vehicle for pre-bankruptcy 



planning in that if a party contemplating bankruptcy avoids comingling support 

with non-exempt monies, the support money is protected even upon the filing of 

a bankruptcy petition. The scope of this statute also provides an avenue for 

potential planning between the spouses, but that discussion is beyond the scope 

of this outline. 

 

VIII. POST-DISSOLUTION STATE COURT RELIEF 

 

Because of the possibility of one spouse’s rights being severely impaired by the 

bankruptcy filing by the other spouse, Arizona case law specifically permits a 

damaged spouse to return to State Court to attempt to modify the divorce 

decree because of the bankruptcy filing by the other spouse. Seeking such relief 

in many instances may not be of much benefit if the bankrupt spouse is 

otherwise not collectable, but it is an option you need to be aware of because 

there are situations in which it could benefit your client. The seminal case which 

specifically authorizes a spouse to seek post decree modification in Arizona is 

Judith A. Birt v. John Mark Birt, 208 Ariz. 546, 96 P.3d 544. 

 

IX. CONCLUSION 

 

It is almost impossible for a divorce lawyer to be sufficiently familiar with 

bankruptcy law to advise properly and accurately his or her client of all aspects of 

the impact of bankruptcy. Therefore, if a divorce lawyer has any concern that a 

bankruptcy may be filed by the other side, then it is strongly recommended that 

independent bankruptcy counsel is retained to avoid the unpleasantry of an 



unexpected bankruptcy filing.  As importantly, if the spouses are willing to work 

together notwithstanding the emotional turmoil of the divorce, in many instances 

a properly timed and prepared bankruptcy filing could help facilitate the divorce 

proceeding by reducing exposure and potential costs for both sides.  Divorce 

lawyers need to understand how a Chapter 13 filing can impact on their clients’ 

rights, as well, with regard to non-support obligations of the filing spouse. 















































































GETTING OUT OF BANKRUPTCY COURT 

 
 SEEKING RELIEF FROM THE AUTOMATIC STAY 

  
o CODE SECTION 362(a) IN GENERAL 

  
o CODE SECTION 1301 IN CHAPTER 13  

 SEEKING DISMISSAL OF THE BANKRUPTCY CASE 
 

o FAILURE TO COMPLY WITH RULES AND PROCEDURES 
  

o SOLVENCY 
  

o BAD FAITH FILING 
 

 IN RE KESTELL, 99 F.3d 146 (4th CIR. 1996) 
 

 IN RE HANEY, No. 10-10258-SSM (BANKR. E.D. VA. AUG. 24, 2010) 
 
o TWO-PARTY DISPUTE 
 

 IN RE SPADE, 258 B.R. 221, 229 (BANKR. D. COLO. 2001) 
 

 ABSTENTION 
 

o DOMESTIC RELATIONS EXCEPTION 
  
 ANKENBRANDT v. RICHARDS,  504 U.S. 689 (1992) 

 
 MOST CIRCUITS APPLY IT TO DIVERSITY QUESTIONS ONLY 

 
• COMPARE FLOOD v. BRAATEN, 727 F.2d 303 (3rd Cir. 

1984)(MAJORITY VIEW) WITH KOWALSKI v. BOLIKER, 893 
F.3d 987, 995 (7th Cir. 2018)(MINORITY VIEW) 
  

• RARE BUT CAN APPLY IN BANKRUPTCY:  CARVER v. 
CARVER, 954 F.2d 1573 (11th Cir. 1992), CERT. DENIED, 506 
U.S. 986 (1992) 
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HOW TO COMMIT MALPRACTICE 

 Over the years, my different outlines have touched upon especially precarious situations 
for domestic relations lawyers.  I therefore have decided to delineate all of those concerns in one 
outline for easy reference.  
 

I. VIOLATING THE AUTOMATIC STAY 
 

 You do not want to violate the automatic stay.  You and your clients could very well be 
liable for sanctions and in certain situations, even punitive damages.  When in doubt, obtain what 
bankruptcy practitioners refer to as a “Comfort Order.”  There is something to be said by having a 
bankruptcy judge say to you in open court, “It is not necessary for you to obtain this Order, but I 
will give it to you if you really want one.”   
 
II. EXPOSING YOUR CLIENT’S POTENTIAL LIABILITY BY FILING THE 

DIVORCE BEFORE THE OTHER SPOUSE FILES FOR BANKRUPTCY 
 

 Once the divorce is entered, both parties are jointly liable for all the community debt.  The 
same is not true if one party files for bankruptcy and obtains a discharge of the community debt 
through the bankruptcy. 
 
III. NOT SECURING A PROPERTY SETTLEMENT AGREEMENT WHEN THE 

OTHER PARTY IS THREATENING BANKRUPTCY  
 
 When a high likelihood exists that the other spouse will be filing for bankruptcy, you need 
to ensure that your client’s entitlements are secured.  If you do not, then the property settlement 
obligations can be discharged in a Chapter 13. 
 
IV. HAVING YOUR CLIENT INDEMNIFY THE OTHER SPOUSE WHEN YOUR 

CLIENT IS PLANNING ON FILING A CHAPTER 7  
 
 The indemnification obligation is non-dischargeable, which will leave your client subject 
to claims brought by the other spouse even if a Chapter 7 bankruptcy is filed and a discharge 
obtained. 
 

V. NOT ENGAGING IN RUDIMENTARY PRE-BANKRUPTCY PLANNING  
 
 As long as your client does not engage in improper machinations, a divorce is a means of 
engaging in planning to minimize the impact on your client when your client files for bankruptcy 
protection. 
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VI. LABEL AS MANY OF THE ENTITLEMENTS AS  POSSIBLE YOUR CLIENT IS 
RECEIVING AS SUPPORT IF YOUR CLIENT IS FILING FOR BANKRUPTCY  

 
 Spousal maintenance and child support are 100% exempt from creditors even after 
received.  This is in contrast to any property settlement your client may be entitled to, which is 
property of the estate and can be seized by a Chapter 7 bankruptcy Trustee. 
 
VII. IF BOTH SPOUSES WANT TO CLAIM INDIVIDUAL HOMESTEAD 

EXEMPTIONS, MAKE SURE THEY DIVORCE FIRST  
 
 Under Arizona law, a married couple can only claim one homestead exemption of 
$250,000.  Once divorced, each can claim a homestead exemption of $250,000. 
 

VIII. NOT PROTECTING YOUR RETAINER WHEN YOUR CLIENT FILES FOR 
BANKRUPTCY 

 
 Even earned upon receipt retainers can be vulnerable under current case law, but at the very 
least, make sure you have billed and relieved all of your time if your client is filing for bankruptcy 
protection.   
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF ARIZONA 

In re   
 
ROBERT W. MANGOLD and 
MICHELE M. MANGOLD, 
 
   Debtors. 
 
MICHELE MANGOLD, 
 
   Movant, 
 
v. 
 
THOMAS M. PICCOLO, JOSHUA T. 
GREER, and MOYES, SELLERS AND 
HENDRICKS, 
 
   Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 7 Proceedings 
 
Case No: 2:12-bk-16858-DPC 
 
 
 
 
 
UNDER ADVISEMENT RULING 
REGARDING POST-NUPTIAL 
AGREEMENT AND MICHELE 
MANGOLD’S LIABILITY TO 
THOMAS J. PICCOLO 
 
 
[NOT FOR PUBLICATION] 

Thomas M. Piccolo (“Piccolo”) holds a nondischargeable judgment against 

Robert M. Mangold (“Mr. Mangold”) and the marital community of Mr. Mangold and 

Michele Mangold (“Ms. Mangold”).  Ms. Mangold contends her Post Nuptial Agreement 

(“Post Nuptial Agreement”) with Mr. Mangold prevents Piccolo from collecting on his 

judgment by garnishing wages earned by her after her bankruptcy discharge and after 

execution of the Post Nuptial Agreement.  Piccolo contends the Post Nuptial Agreement 

is unenforceable as it is a sham contract and a fraudulent agreement.  Piccolo also 

contends that, where a creditor obtains a nondischargeable judgment against a marital 

community, under Arizona law both spouses remain liable on that obligation even if the 

marital community is properly dissolved by agreement or by a valid court decree  

Dated: May 25, 2018

SO ORDERED.

Daniel P. Collins, Bankruptcy Judge
_________________________________

Case 2:12-bk-16858-DPC    Doc 95    Filed 05/25/18    Entered 05/25/18 09:33:45    Desc
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dissolving the marriage.   

This Court now finds that, under the facts of this case, the Post Nuptial Agreement 

is unenforceable and avoidable.  The Court also finds that sole and separate property 

acquired by an “innocent” spouse is not forever liable for nondischargeable debts 

incurred by the “guilty” spouse during the existence of their marital community.1   

 

I. BACKGROUND 

1. On June 25, 2010, a judgment was entered by the Arizona Superior Court, 

Maricopa County (“State Court”) in favor of Piccolo and against Mr. Mangold in the 

amount of $1,625,787.26 plus interest at the rate of 10% per annum in case number 

CV2009-013428 (“State Court Action”).  See Exhibit A attached to the Notice of Errata 

filed at docket number 9 in adversary case number 2:12-ap-01863-DPC (“Adversary 

Proceeding”).   

2. Mr. and Ms. Mangold filed their joint chapter 7 bankruptcy on July 27, 

2012 (“Petition Date”) at case number 2:12-bk-16858-DPC (DE2 1).  

3. On November 1, 2012, Guaranty Solutions, LLC (assignee of Piccolo) filed 

an adversary proceeding against Mr. and Ms. Mangold seeking to hold certain obligations 

nondischargeable under 11 U.S.C. §§ 523(a)(2), (4), (6) and (19).3  See docket entry 

number 1 in the Adversary Proceeding.  On November 8, 2013, the Court signed the 

parties’ stipulated order substituting in Piccolo as the party plaintiff.  See docket entry 35 

in the Adversary Proceeding.  On December 3, 2014, this Court entered judgment 

(“Community Judgment”) in favor of Piccolo and against Mr. Mangold’s sole and 

                                              
1 This Order sets forth the Court’s findings of fact and conclusions of law under Rule 7052 of the Rules of 
Bankruptcy Procedure.   
 
2 “DE” refers to docket entries in the administrative file concerning this chapter 7 case. 
 
3 Unless indicated otherwise, statutory citations herein refer to the U.S. Bankruptcy Code (“Code”), 11 U.S.C. 
§§ 101-1532 and to the Federal Rules of Bankruptcy Procedure, Rules 1001-9037.   
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separate property and against the property belonging to the marital community of Mr. 

and Ms. Mangold.  See Adversary Proceeding docket number 69.   

4. On February 18, 2015, this Court entered a Stipulated Judgment against 

Ms. Mangold in the amount of $10,000 (“Ms. Mangold Judgment”).  See Adversary 

Proceeding docket number 84.  The Ms. Mangold Judgment has been fully satisfied.  See 

the Satisfaction of Judgment at Adversary Proceeding docket number 227.   

5. Ms. Mangold received her bankruptcy discharge on November 13, 2012.  

DE 23.  At that time, Mr. Mangold was also discharged of all pre-petition debt except the 

Community Judgment.  

6. On October 1, 2015, Mr. and Ms. Mangold entered into the Post Nuptial 

Agreement.  See Ex 1 and Ex 4.4   

7. As a part of his continuing efforts to gain satisfaction of the Community 

Judgment, Piccolo garnished Ms. Mangold’s wages from Expert Realty5 and has sought 

to conduct post-judgment discovery from Ms. Mangold so as to locate assets of 

Ms. Mangold from which the Community Judgment could be paid.   

8. Claiming Piccolo violated her discharge injunction, Ms. Mangold filed a 

Motion for Sanctions for Violation of 11 U.S.C. § 524 (“Sanctions Motion”) against 

Piccolo and his attorney, Joshua T. Greer (“Greer”) and Greer’s law firm, Moyes, Sellers 

and Hendricks (the “Law Firm”).  Ms. Mangold’s November 21, 2017 Sanctions Motion 

(DE 67) contends her wages from Expert Realty are her sole and separate property and, 

therefore, not available to Piccolo for collection on his Community Judgment.  Piccolo 

responded to the Sanctions Motion on November 27, 2017 (DE 68).  Ms. Mangold replied 

on December 21, 2017 (DE 71).   

                                              
4 All exhibits admitted at the March 27, 2018 trial of this matter shall be hereinafter referred to as “Ex ___”.   
 
5 Expert Realty is an entity created by the Mangolds but allegedly owned by just Ms. Mangold as her sole and 
separate property. 
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9. Piccolo filed his December 12, 2017 Motion for Sanctions Pursuant to Rule 

9011 (“9011 Motion”) (DE 69).  Ms. Mangold responded on December 21, 2017 (DE 72) 

and Piccolo replied the day after Christmas (DE 74).   

10. On January 11, 2018, this Court held its initial hearing on the Sanctions 

Motion and the 9011 Motion (DE 76).  At that hearing, the Court established a schedule 

for additional briefing and set an evidentiary hearing for March 27, 2018.   

11. On January 25, 2018, Piccolo filed his Memorandum Regarding Post-

Nuptial Agreement (DE 78).  Ms. Mangold filed a Statement of Facts on February 15, 

2018 (DE 79).  Piccolo filed a reply on March 9, 2018 (DE 80).  A Joint Pretrial Statement 

was filed on March 20, 2018 (DE 85) and then was amended on March 26, 2018 (DE 

88).  Ms. Mangold filed her Final Reply Brief on March 21, 2018 (DE 87) and Piccolo 

filed a Notice of Errata on March 27, 2018 (DE 89).   

12. An evidentiary hearing was conducted by the Court on March 27, 2018.  

Ms. Mangold, Mr. Mangold and Donna Navarro testified at trial.  When the trial 

concluded, the Court took this matter under advisement.   

13. On April 5, 2018, the parties filed a Stipulation for Entry of Order 

Regarding Asset (DE 92) and the Court entered an order that day approving the 

Stipulation (DE 94).  In essence, the Stipulation notes the parties agree that all assets 

owned by the Mangolds as of October 1, 2015 (the date the Post Nuptial Agreement was 

executed), remain subject to collection by Piccolo in connection with his Community 

Judgment.   

 

II. JURISDICTION 

This Court has jurisdiction over these matters pursuant to 28 U.S.C. §§ 157(b) and 

1334.  
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III. ISSUES 

A. Whether the Post Nuptial Agreement is enforceable.   

B. Whether the Community Judgment is enforceable against Ms. Mangold’s 

sole and separate property.   

 

IV. ANALYSIS 

Mr. Piccolo’s Community Judgment exceeds $1.6 million.  That Community 

Judgment is nondischargeable and is subject to Piccolo’s collection efforts against the 

marital community assets of Mr. and Ms. Mangold as well as the sole and separate assets 

of Mr. Mangold.  Post-petition community property acquired by the Mangolds is liable 

for Piccolo’s Community Judgment.  See Valley Nat’l Bank v. LeSueur (In re LeSueur), 

53 B.R. 414 (Bankr. D. Ariz. 1985) and In re Rawlinson, 322 B.R. 879, 844-885 (Bankr. 

D.Ariz. 2005).  The Community Judgment is not the sole and separate obligation of Ms. 

Mangold.  See Tsurukawa v. Nikon Precision, Inc. (In re Tsurukawa), 258 B.R. 192 (9th 

Cir. B.A.P. 2001).   None of these facts or legal issues are in dispute.   

The controversy between these parties lies with Ms. Mangold’s contention that 

the Post Nuptial Agreement dissolved the Mangolds’ marital community and, since that 

date, all property acquired by her constitutes her sole and separate property.  

Ms. Mangold does acknowledge, however, that property which was transferred to her or 

was acknowledged in the Post Nuptial Agreement as belonging to her remains available 

to collection efforts by Piccolo.  See DE 94.  Piccolo claims the Post Nuptial Agreement 

is unenforceable and avoidable as a fraudulent transfer and, therefore, did not dissolve 

the Mangolds’ marital community.  For the reasons stated below, the Court agrees with 

Mr. Piccolo.  Piccolo further suggests that any property acquired hereafter by 

Ms. Mangold is also available for Piccolo’s Community Judgment collection efforts.  For 

the reasons stated below, the Court disagrees.   
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A. The Post-Nuptial Agreement. 

The Post Nuptial Agreement is invalid for two reasons.  First, this Court finds the 

Mangolds’ intention in executing the Post Nuptial Agreement was improper as they were 

principally attempting to avoid payment to Piccolo.  Under Arizona’s version of the 

Uniform Fraudulent Transfer Act (“UFTA”) (A.R.S. §§ 44-1001, et seq.), transfers by a 

debtor are invalid and avoidable if they were made with the intent to hinder, delay or 

defraud creditors.  The Court finds this was exactly the Mangolds’ intent in executing the 

Post Nuptial Agreement.   

Second, this Court finds the Mangolds entered into the Post Nuptial Agreement 

with no intention of adhering to the terms of the Post Nuptial Agreement.  The Court in 

Arizona Cotton Ginning Co. v. Nichols, 454 P.2d 163, 166 (Ariz. 1969) explains the 

consequences where parties to a contract have no intention of being bound by the terms 

of that contract:   

Where neither party intends that a contract shall result by what is 
done, no valid contract results; and where both parties actually intend that 
there shall be no contract and that intent is known and admitted, there is no 
occasion to consider the existence or nonexistence of any objective 
manifestation to the contrary . . . .  Where parties executed what on its face 
purported to be a written contract, at execution neither party intended it to 
be a contract, and therefore the whole transaction was a sham.   

Id. 

 

1. The Mangolds’ Agreement Was Entered Into With the Intent to 

Hinder, Delay or Defraud Piccolo.   

Ms. Mangold admitted in her pleadings and at trial that her primary motive for 

executing the Post Nuptial Agreement was to avoid her liability on garnishment on 

Piccolo’s Community Judgment.  See DEs 87 and 91, Trial Audio Recording at 9:29 a.m.  

She also pointed to a more theoretical reason, namely her desire to protect herself from 

possible future community judgments that could result from her husband’s future  
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conduct.6   

The Court finds Ms. Mangold signed the Post Nuptial Agreement intending to 

avoid the consequences of the Community Judgment.  Parties seeking to avoid exposing 

their future community property to existing community judgments by entering into post-

marriage agreements to declare such property sole and separate property of each spouse 

have run afoul of fraudulent transfer laws.  See In re Beverly, 374 B.R. 221, 234 (B.A.P. 

9th Cir. 2007), aff'd in part, dismissed in part, 551 F.3d 1092 (9th Cir. 2008).  As one 

court noted, to consider transmutation of property interests not subject to the UFTA 

would give short shrift to the UFTA.  State ex rel. Indus. Comm'n of Arizona v. Wright, 

43 P.3d 203, 207 (Ariz. Ct. App. 2002).   

In determining whether the Post Nuptial Agreement was entered into by the 

Mangolds for an improper purpose, i.e. fraud, fraudulent intent, a fraudulent objective, 

or even resulting in a fraudulent transfer or conveyance in this case, the Court looks to 

the UFTA for guidance.  In Arizona, the UFTA is codified in Arizona’s Revised Statutes 

§§ 44-1001, et seq.  It is not necessarily the transaction itself, but rather the purpose 

behind the transaction, that brings it within the inquiry of A.R.S. § 44–1004.  State ex rel. 

Indus. Comm'n of Arizona v. Wright, 43 P.3d 203, 207 (Ariz. Ct. App. 2002).  Sections 

                                              
6 Ms. Mangold testified she was informed by counsel that divorcing Mr. Mangold would not protect her future 
earnings from Piccolo.  The Court does not presume this advice was correct, nor was the rationale for this advice 
adequately explained in the pleadings or at trial.  However, the Court does not mean to encourage Ms. Mangold to 
divorce Mr. Mangold in an effort to free her from Piccolo’s financial grip.  Encouraging or suggesting one divorce 
their mate is not the job of the courts.  See Spector v. Spector, 531 P.2d 176, 181 (Ariz. 1975) (Agreements between 
spouses that provide for or tend to induce divorce or separation, are contrary to public policy).   
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44-10047 and 10058 aid courts in ascertaining fraudulent intent.  The badges of fraud 

outlined in § 44-1004(B) are factors courts should consider when looking at whether the 

purpose of contracting parties reflect their fraudulent intent.  Badges of fraud are merely 

signs or marks of fraud from which intent may be inferred.  Gerow v. Covill, 960 P.2d 

55, 63 (Ariz. Ct. App. 1998), as amended (Aug. 26, 1998) (citing Torosian v. Paulos, 

313 P.2d 382, 388 (Ariz. 1957)); A.R.S. § 44–1004.   

[T]hey are facts having a tendency to show the existence of fraud, although 
their value as evidence is relative and not absolute . . . .  Often a single one 
of them may establish and stamp a transaction as fraudulent.  When, 
however, several are found in the same transaction, strong, clear evidence 
will be required to repel the conclusion of fraudulent intent.   

Torosian, 313 P.2d at 388.   

The Mangolds’ Post Nuptial Agreement sought to put collectible assets out of the 

reach of Piccolo in a manner that hindered, delayed or defrauded him.  The Mangolds’ 
                                              
7 A.R.S. Section 44-1004. Transfers fraudulent as to present and future creditors 
A. A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor's claim 
arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or incurred 
the obligation under any of the following: 
1. With actual intent to hinder, delay or defraud any creditor of the debtor. 
2. Without receiving a reasonably equivalent value in exchange for the transfer or obligation, and the debtor either: 
(a) Was engaged or was about to engage in a business or a transaction for which the remaining assets of the debtor 
were unreasonably small in relation to the business or transaction. 
(b) Intended to incur, or believed or reasonably should have believed that he would incur, debts beyond his ability 
to pay as they became due. 
B. In determining actual intent under subsection A, paragraph 1, consideration may be given, among other factors, 
to whether: 
1. The transfer or obligation was to an insider. 
2. The debtor retained possession or control of the property transferred after the transfer. 
3. The transfer or obligation was disclosed or concealed. 
4. Before the transfer was made or obligation was incurred, the debtor had been sued or threatened with suit. 
5. The transfer was of substantially all of the debtor's assets. 
6. The debtor absconded. 
7. The debtor removed or concealed assets. 
8. The value of the consideration received by the debtor was reasonably equivalent to the value of the asset 
transferred or the amount of the obligation incurred. 
9. The debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was incurred. 
10. The transfer occurred shortly before or shortly after a substantial debt was incurred. 
11. The debtor transferred the essential assets of the business to a lienor who transferred the assets to an insider of 
the debtor. 
 
8 A transfer made or obligation incurred by a debtor is fraudulent as to a creditor whose claim arose before the 
transfer was made or the obligation was incurred if the debtor made the transfer or incurred the obligation without 
receiving a reasonably equivalent value in exchange for the transfer or obligation and the debtor was insolvent at 
that time or the debtor became insolvent as a result of the transfer or obligation. 
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intent was to remove community wages earned by Ms. Mangold and other future interests 

acquired by her out of Piccolo’s reach by converting their future community assets to her 

sole and separate ownership.  This transfer to Ms. Mangold was without consideration to 

Mr. Mangold. Several of the § 44-1004(b) badges of fraud are implicated by the 

Mangolds’ actions: 

1. This was an insider transaction; 

2. At the conclusion of the transaction, both parties maintained complete 

control over all current and future assets; 

4. The existence of the Community Judgment precipitated the Mangolds’ 

execution of the Post Nuptial Agreement; 

5. The transfer to Ms. Mangold alone of important wage rights together with 

the creation of the Expert Realty entity through which she was to earn 

revenue; 

9. The Mangolds were insolvent at the time of the transaction; and 

10. This transaction occurred shortly after satisfaction of the Ms. Mangold 

Judgment. 

But for the Mangolds’ desire to evade Piccolo’s Community Judgment, the 

Mangolds would not have entered into the Post Nuptial Agreement.  This Court finds the 

Post Nuptial Agreement is avoidable as both an intentional and constructive fraudulent 

transfer under §§ 44-1004 and 1005 of Arizona’s UFTA.  

 

2. The Mangolds Did Not Intend to Be Bound by Their Agreement.   

Ms. Mangold testified that the written terms of the Post Nuptial Agreement did 

not match her understanding of what the Post Nuptial Agreement was to achieve relative 

to the Mangolds’ community property existing at the time of execution and as it pertained 

to the married couples’ property interests in the future.  DE 91, Trial Audio Recording at 
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9:47-9:53 am.  Specifically, Ms. Mangold said that the Post Nuptial Agreement should 

not alter community property interests or any interests that were affected by a judgment.  

Id.  However, Ms. Mangold conceded that the Post Nuptial Agreement did not actually 

read consistent with her understanding in this regard.  Moreover, there are two versions 

of the Post Nuptial Agreement, both reflecting the same date and signatures.  See Exs. 1 

and 4.  It was not clear to the Court which Post Nuptial Agreement was the controlling 

version.  Ms. Mangold conceded she also did not know which version controlled.  See id. 

and DE 91, Trial Audio Recording at 9:47-9:53 a.m.  

The evidence before this Court demonstrates that, after execution of their 

agreement, the Debtors’ continued to conduct their financial affairs in the same manner 

as before the Post Nuptial Agreement was executed.  All purchases made and expenses 

and costs incurred by the Mangolds continued to be paid by Mr. Mangold.  Mr. Mangold 

was not reimbursed by Ms. Mangold for covering her share of these payments nor did 

the Post Nuptial Agreement require he be reimbursed by Ms. Mangold for his 

expenditures on her behalf.  Mr. and Ms. Mangold also continued to treat their income as 

jointly owned.  The Mangolds never intended to dissolve their marital community.  Not 

only did Mr. and Ms. Mangold’s actions and course of conduct show that they did not 

actually intend to carry out the terms of the Post Nuptial Agreement, but the property 

acquired by Ms. Mangold and Mr. Mangold after execution of the Post Nuptial 

Agreement was so fully commingled that any separate identity it could have had was lost.  

See Potthoff v. Potthoff, 627 P.2d 708, 713 (Ariz. Ct. App. 1981) (A transmutation of 

separate property occurs where commingling of property is such that the identity of the 

property as separate or community is lost and it therefore becomes community).   

The Court finds the Mangolds did not abide by, or ever intend to abide by the 

terms of the Post Nuptial Agreement, regardless of which version of the Post Nuptial 

Agreement the parties held up as a shield to Piccolo’s collection efforts.  The Mangolds’ 

Case 2:12-bk-16858-DPC    Doc 95    Filed 05/25/18    Entered 05/25/18 09:33:45    Desc
Main Document      Page 10 of 15



 

11 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

primary intent in executing the Post Nuptial Agreement was to seek to shelter assets 

acquired by them after execution of that agreement and to place Ms. Mangold’s future 

income out of the reach of Piccolo’s Community Judgment.   

 

3. Summary As To The Post Nuptial Agreement 

The Post Nuptial Agreement is invalid and unenforceable because this Court finds the 

Post Nuptial Agreement was entered into with fraudulent intent at a time when the 

Mangolds were insolvent and where Mr. Mangold received no consideration for the 

transfer of these future community property rights.  The Post Nuptial Agreement is 

hereby avoided as both an intentional fraudulent transfer and a constructive fraudulent 

transfer under §§ 44-1004 and 1005 of the Arizona Revised Statutes.  Moreover, Mr. and 

Ms. Mangold did not have the intent to be bound by the Post Nuptial Agreement, either 

at the time it was executed or thereafter.  The Court finds the Post Nuptial Agreement is 

void as a sham transaction.  Because the Post Nuptial Agreement is unenforceable, the 

Mangolds’ community was never dissolved.  Their marital community remains intact to 

this day.  Ms. Mangold’s wages in question remain property of the Mangolds’ community 

and are available for garnishment by Piccolo as he seeks to enforce the Community 

Judgment.   

 

B. Sole and Separate Property of Ms. Mangold.   

Ms. Mangold cites Bankruptcy Judge Case’s decision in the Arizona bankruptcy 

matter of Taylor Freezer Sales of Arizona, Inc. (In re Oliphant), 221 B.R. 506 (Bankr. 

D. Ariz. 1998) for the notion that, if a creditor is successful in a nondischargeability case 

against a divorced debtor, that creditor/plaintiff “could only then recover from debtor’s 

post-divorce separate property.”  DE 71 at page 4 of 33.  The Court does not read 

Oliphant to support Ms. Mangold’s position.  In Oliphant, the court denied the “innocent” 
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spouse’s motion to dismiss a nondischargeability adversary proceeding in her bankruptcy 

holding there were adequate material allegations supporting the creditor’s claim that the 

debtor was not “innocent” so that the debtor’s § 523 liability needed to be tried to the 

court.    

For his part, Piccolo contends that neither a valid post nuptial agreement between 

the Mangolds nor a non-collusive divorce could free Ms. Mangold of her community’s 

debt to Piccolo.  Piccolo points to Community Guardian Bank v. Hamlin, 182 Ariz. 627, 

631-32 (App. 1995) corrected (7-10-1995) for the proposition that, upon the dissolution 

of a marital community, both spouses become liable for the debts of the community as 

successors to the marital community.  The Hamlin court specifically held “…both 

spouses remain jointly liable for the community obligations after divorce.”  Id at 631.9  

Hamlin, of course, was not a bankruptcy case nor did either spouse in Hamlin obtain a 

bankruptcy discharge.  Here, however, Ms. Mangold’s sole and separate debts were 

discharged.  She has no sole and separate liability to Piccolo.  After satisfaction of the 

Ms. Mangold Judgment, Piccolo has not been entitled to collect from the sole and 

separate property of Ms. Mangold.  To date, this point has been moot as Ms. Mangold 

has not owned any sole and separate property.  Hereafter, if and when she acquires sole 

and separate property, a community debt incurred by Mr. Mangold alone may not be 

satisfied from the post discharge separate property acquired by Ms. Mangold.  The 

language of the Community Judgment itself acknowledges this fact by indicating that 
                                              
9 This Court questions whether Hamlin overstated its holding relative to the spouse who did not incur the community 
debt at issue in that case.  As to that spouse, this Court contends her liability on that community debt does not make 
her sole and separate property liable for the community debt but, rather, extends post-divorce only to the extent of 
the community property (or the value of that property) which she received from her divorce.  After all, the 
community’s creditors were never entitled to collect from her sole and separate property and such creditors would 
be disadvantaged by the divorce disposition only to the extent she left the community with community property 
which should be available to pay the community’s creditors.  Moreover, she benefitted from the incurrence of the 
community debt to the extent she walked away from the community with community assets that should have been 
delivered to the community’s creditors.  Furthermore, if the creditors wanted her sole and separate property to be 
available to satisfy their claims, they could and should have had her personally (i.e. solely and separately) sign for 
the debt.  If the community debt was a tort incurred by the debtor’s spouse, the tort victim would have no claim 
against the innocent spouse’s sole and separate property, so why should the post divorce sole and separate property 
of the debtor stand good for the tortfeasor’s liability? 
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judgment is against Mr. Mangold’s sole and separate property and the community 

property of the Mangolds.  

Piccolo also points to the case of In re Kimmel, 378 B.R. 630 (9th Cir. B.A.P. 

2007), not because it is factually similar to the case at bar but because of dicta in that case 

suggesting that, upon the filing of a bankruptcy by an innocent spouse, a creditor could 

have filed a nondischargeable claim to demonstrate the non-filing spouse incurred a 

nondischargeable debt to that creditor and, once proven, “then 524(a)(3) would not 

protect after acquired community property.”  Id. at 181.  Significantly, Kimmel involved 

a post-nuptial agreement entered into by the spouses many, many years prior to the 

creditor’s efforts to reopen one spouse’s discharge.  Also, Kimmel did not involve a filed 

§§ 523 or 727 adversary proceeding but, rather, addressed the effect of a community 

discharge under § 524.  Kimmel is neither binding on the Court nor persuasive on issues 

before the Court.  

If and when Ms. Mangold’s marital community is legally and unavoidably 

dissolved, thereafter her earnings and legitimately acquired post-marital dissolution 

property will become her sole and separate property.  Ms. Mangold is not solely and 

separately liable to Piccolo on his Community Judgment and Ms. Mangold has received 

a discharge of her sole and separate debts.  That sole and separate property acquired after 

her bankruptcy discharge will not be available to Piccolo in collection of his Community 

Judgment nor would that Community Judgment become her sole and separate liability.  

In short, should Ms. Mangold ever acquire sole and separate property hereafter, that 

property would not be available for involuntary collection remedies on Piccolo’s 

Community Judgment.  See In re Rawlinson at 883-885.10   

 
                                              
10 This Court is aware of the irony of its criticism of dicta contained in the Kimmel case when Section IV (B) of this 
Order is also dicta.  However, the parties asked for direction on this topic and the Court’s thoughts in this regard 
might be of value in the parties’ efforts to resolve this long and hard fought battle.  
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V. CONCLUSION 

The Mangolds’ Post Nuptial Agreement is a sham agreement, is unenforceable 

and is hereby avoided as an actual and constructively fraudulent transfer.  However, 

should Ms. Mangold’s community ever be lawfully and unavoidably dissolved by an 

enforceable post nuptial agreement or separation agreement or by a noncollusive, lawful 

dissolution of her marriage to Mr. Mangold or if the marital community is dissolved by 

the passing of her spouse, Ms. Mangold may then acquire sole and separate property 

which would not be susceptible to collection remedies available to the holder of the 

Community Judgment.11 

Based on the foregoing, the Sanctions Motion against Piccolo, Greer and the Law 

Firm is hereby denied.  The 9011 Motion is also denied for the reason that, based on the 

novelty and complexity of the legal issues presented to the Court and the contested nature 

of the facts surrounding the Post Nuptial Agreement, Ms. Mangold’s counsel’s pursuit of 

the Sanctions Motion and his defense of the 9011 Motion were (1) not presented for any 

improper purpose; (2) warranted under existing law; (3) his factual contentions had 

evidentiary support; and (4) his denial of factual contentions were warranted on the 

evidence.   

DATED AND SIGNED ABOVE. 
 
 
 
To be Noticed through the BNC to: 
Interested Parties  
 
Harold Campbell 
Campbell & Coombs, PC 
1811 S. Alma School Rd., Suite 225 
Mesa, AZ 85210 
 

                                              
11 Under Arizona’s community property laws, property acquired by Ms. Mangold through “gift, devise or descent“ 
would also become her sole and separate property.  See ARS § 25-213 (A).  
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Joshua T. Greer 
Moyes Sellers & Hendricks 
1850 N. Central Ave., Suite 1100 
Phoenix, AZ 85004-4584 
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