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Custody Issues Involving Third Parties

(i.e. not biological parents)

Almost Any Issue Involving a Child Could Potentially Involve a Third Party

 Paternity Actions

 Non- Biological Presumed Fathers or Not Adjudicated Biological Fathers

 Legal and Physical Conservatorship/Custody and Modifications

 Relatives

 Grandparents

 Step-Parents or Partners

 Grandparent Access

 Surrogacy, Donor, Same Sex Adoption

 Child Protective Services

 The Department of Protective Services/CPS



Standing to File an Original Suit

 State law dictates who has the right to file suit for an original action

 A standard list of parties that may be able to file an original suit in a custody action 
include:

 A parent of a child

 The child through a representative;

 Governmental Entity, Department of Protective Services or Licensed Child Placement Agency;

 A man alleging himself to be the father of a child

 A person who has had actual care, control or possession of a child for a certain period of time;

 A person living with the child and the child’s parent/guardian for a certain period of time and 
the parent is deceased;

 A person designated as a child’s guardian in a relinquishment document executed by a parent;

 An adult relative of the child (usually within the 3rd degree of consanguinity) but very limited;

 A prospective adoptive parent named by a pregnant woman;

 An intended parent under a gestational agreement.



Additional Requirements for Third Party 

Original Filings

Most states have additional requirements for a third party to file an original suit.  These 

may include:

- Parent has consented in affidavit;

- Parent (one or both) is deceased;

- Child’s circumstances place child in danger (significantly impair physical 

health or emotional development);

- Child has resided with third party for a certain amount of time (i.e. 6 months).



Intervening in An Existing Suit

 What is Intervention?

 Suit already filed between two other parties (usually bio parents or government agency);

 Intervenor has an interest in child- May be requesting conservatorship, access or support

 Requirements for Intervention-

 Anybody that can file an original suit can usually intervene.

 Third Party that may not be able to file original suit could intervene.

 Grandparents or close relative not residing with the child

 Party that had recent, long term possession but no longer does

 Restrictions still limited on a state by state basis and by Troxel.



Issues with Custody/Visitation: 
 De facto parenting laws apply when someone is raising a child but is not a 

legal parent of that child and provides these parents with some limited legal 

rights to the child, when that relationship dissolves. 

 Many states have some law that allows for De Facto parent status 

 Some states limit de facto parenting to just visitation rights 

 Utah and Tennessee specifically do not allow for de facto parent status



TROXEL AND PROGENY

 Troxel v. Granville, 530 U.S. 57 (2000)-

 U.S. Supreme Court invalidated Washington state statute allowing grandparents to 

sue for visitation of grandchildren against parental wishes. 

 14th Amendment Right for parents to oversee care, custody and control of children.

 Absent finding parent unfit to make decision, parent controls.

 Effect of Troxel-

 Parents are best suited to decide whether or not Grandparents (or anyone else) can 

have possession or access to children.

 Court must make some finding of unfitness of parent to make a decision (danger or 

substantial impairment) to children.

 VERY DIFFICULT for Grandparents or other relatives to get access to children, even 

if one parent is deceased.



The Parental Presumption:  Just Because 

You Can File, Doesn’t Mean You Can Win

 14th Amendment gives parents the right to have custody or control over their 

children.

 Most states have a presumption that parents act in the best interest of the 

child. High bar to overcome!

 Evidence to overcome parental presumption: 

 Abandonment of child to third parties;

 Repeated government intervention;

 Drug/Alcohol use and abuse

 Neglect

 More than just poor parenting choices and bad grades.



State Law Governs Surrogacy 

 Use of surrogates and surrogacy contracts vary from state to state

 Issues that vary in each state’s analysis: 

 Best interest of the child 

 The child’s right to know their biology 

 Baby-selling 

 Is this considered baby selling or nah? 

 With that limits on compensation for surrogates 

 Birth Certificates 

 Are both the intended parents or the surrogate listed on the child’s birth certificate? 



The Pre-birth Order
 Most adoption statutes require parentage to be established after birth

 In the case of surrogacy, some states allow for a Court Order establishing 

parentage before the birth of the child 

 The benefits of a pre-birth order include: 

 Declares that the intended parents are the child’s legal parents

 Requires the hospital to list the intended parents on the child’s birth certificate

 Allows the intended parents to make medical decisions for their baby

 Helps resolve insurance coverage issues

 Allows the child to be discharged from the hospital to the intended parents

 Provides peace of mind for the intended parents



Worst States for Surrogacy:  

 New York – Strictly prohibited

 However, proposed NY “Child-Parent Security Act of 2017” would lift this

 Michigan- Prohibited 

 Indiana- Surrogacy Contracts are unenforceable

 Birth Certificates naming both intended parents cannot be obtained in the 

following states: 

 Washington

 Louisiana 



Better States for Surrogacy 

 The following states permit surrogacy for all parents, grant pre-birth orders, and both 
parents will be named on the birth certificate: 

 Connecticut 

 District of Columbia 

 Delaware 

 Maine 

 New Hampshire 

 Nevada

 Rhode Island 

 North Dakota 

 Arkansas 

 Oregon 

 New Jersey 

 Used to prohibit surrogacy, but in 2018 implemented New Jersey Gestational Carrier Act, which 
protects rights of all parties. 



States where surrogacy is permitted, 

but…

 Illinois 

 Has a statute which only applies when at least one intended parents genetic 

materials are used 

 Kansas 

 Will grant pre-birth orders using intended parents genetic material 

 Maine 

 Has their own parentage act with statutory requirements for pre-birth orders

 Wisconsin

 Will issue a pre-birth order, but there must be a final order after birth 



States that favor or have statutes that 

only permit to married couples: 
 Alabama

 Unmarried couples cannot get a pre-birth order except for common law marriages

 Florida

 Must be legally married and agreements only valid post-birth

 Texas

 Statute only applies to married couples 

 Utah

 Only married couples 

 Kentucky

 More favorable to married couples

 West Virginia 

 Favors married couples and will only allow for pre-birth order after hearing 



States with no law that governs 

surrogacy: 
 Alaska 

 Iowa

 Idaho

 Mississippi

 Montana 

 Wyoming 

 Colorado

 Hawaii

 Georgia 

 Maryland

 Massachusetts

 Minnesota  

 North Carolina 

 South Carolina 

 South Dakota 



States with potential legal hurdles; or 

results may be inconsistent
 Nebraska

 Surrogacy Contracts where the surrogate is paid are unenforceable. 

 Tennessee 

 Law defines surrogacy as either 1. both intended parents furnish the gametes or 2. father furnishes the sperm 
and the surrogate relinquishes the child to “him and his wife”. 

 Virginia 

 Statute is so complicated that the common practice is to file an action post-birth for amendment of the birth 
certificate.

 Arizona 

 Considers surrogate to be the legal mother of the child, and if married, her husband is the father. However, this 
presumption is rebuttable. 

 New Mexico

 Has a statute that does not permit nor prohibit surrogacy 

 Pennsylvania 

 Governed by their adoption statute which only allows for post-birth orders





Statistics 
 Approximately 3.8 percent of the U.S. population identifies openly as gay, 

lesbian, bisexual, or transgendered.

 2015 Gallup poll

 As of this decade, 8 to 10 million children are being raised in gay and lesbian 

households. 

 (U.S. Department of Health and Human Services, Adoption and Foster Care Analysis 

Reporting System (AFCARS)) 

 It is estimated that there are 500,000 children in foster care nationally, and 

100,000 need to be adopted 

 (ACLU)



Challenges to Same Sex Adoption

 Despite gay marriage being enforced by the Supreme Court, state law still 

governs adoption 

 This includes a variety of issues that arise during same sex adoption: 

 Bias and reservations by adoption agencies and social workers 

 Restrictions on same-sex couples as foster care 

 State prohibitions on adoptions by same-sex couples or “2nd parent adoptions” 

 No parental presumption 

 On May 16, 2013, the Every Child Deserves a Family act was introduced to 

congress, but was never enacted, which would have prevented foster care 

and adoption agency discrimination against same-sex couples.

 The House recently approved a bill allowing for adoption agencies to refuse 

same-sex couples based on moral or religious beliefs (7/12/18)



States that prohibit second parent 

adoption

 A second-parent adoption allows a second parent to adopt a child without the 

"first parent" losing any parental rights, regardless of whether or not the 

couple is married.

 The following states prohibit second parent adoption by unmarried couples:

 Alabama

 Kansas

 Kentucky

 North Carolina

 Nebraska

 Ohio 

 Wisconsin



States that permit child welfare agencies to 

deny placement with same-sex couples: 

 Alabama 

 Michigan 

 North Dakota

 South Dakota 

 Texas

 Virginia 

 South Carolina

 Utah 

 prohibits unmarried couples from fostering. 



Representing Parents and Intervenors:

A Match Made in Malpractice

 When party interests are aligned, they often want to be represented by one 

attorney.  

 Why is this a bad idea:

 Conflict of Interest-

 Waiver- MUST have a Wavier signed by everyone!

 The second the parties disagree on ANYTHING it is a conflict of interest and the attorney 

must withdraw COMPLETELY from representation of either side.

 Communication-

 Have to have all parties on every call, e-mail or any other communication.

 Bogs down the process to get everyone on the same page.



DANGER ZONE

Step-Parents, Grandparents and Other Third 

Parties NOT a Party to the Suit

 Third Parties often highly involved in litigation even if they are not 

technically a party.

 Who is actually running the show?

 May want to be substantially involved with or even funding the litigation

 Power of Attorney- Nobody but the client makes decisions without a solid POA or 

unless the client has a GAL.

 Your ethical duty is to the client, NOT their family or friends!

 If a third party is paying, set boundaries for communication at the outset.

 Do not communicate directly with third party without POA.

 Any group communication should only be done upon clear, signed waiver by client, 

if at all.



Interviews of Third Parties:

Forensic Evaluations, Experts and Ad Lidems

 Forensic Custody Evaluations / Ad Lidem recommendations are generally not 

fully complete without third party interviews:

 Any party living at the residence with a party should be interviewed.

 Make sure your client’s live-ins will agree to an interview.

 Talk to all third parties that will be interviewed prior to the evaluation.

 Prepare third parties for evaluation and what to expect as you would any witness 

(unless state law prohibits same).

 Cross Examination-

 Point out third parties that were NOT interviewed.

 How important is that person in the life of the child?

 How important is that person in determining character/ honesty of the party?

 Live-in refused interview or did not come off well.
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https://en.wikipedia.org/wiki/Fraudulent_Conveyances_Act_1571#:%7E:text=The%20Fraudulent%20Conveyances%20Act%201571,had%20gone%20insolvent%20or%20bankrupt.
https://en.wikipedia.org/wiki/Twyne%27s_Case
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