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Planning Opportunities for Concentrated Stock in Divorce 
 
There are significant risk management issues facing divorcing couples with substantial 
stock concentrations in their estates. We estimate this could affect 30% of cases where 
estates are valued above $5 million. These parties typically benefit from risk 
management guidance – advice for dealing with the volatility of their individual stock 
as well as the overall stock market. 
 
The common change in value of a $10 million estate with concentrated stock may 
range from $8 to $12 million (20% up/down) during the course of an 18 month divorce 
due to normal changes in stock values.  In an abnormal period – like we recently 
experienced, the fluctuation may have been from $15MM to $5MM (i.e. 50% up/down).  
With proper strategies, we can reduce volatility thereby reducing the range down to $9 
to $11 million (10% up/down).  
 
This reduction in volatility – or price swings – can have a positive impact on divorce 
negotiations, as there becomes more certainty around the amounts each party would 
receive in equitable distribution. 
 
Most often, concentrated stock positions arise when an executive works at a public 
company.  A large percentage of family wealth becomes wrapped up in the stock’s 
value over time.  During a divorce, because selling the stock may be prohibited – either 
by agreement or otherwise - the significant value of this stock should be protected 
from market ups and downs.  We are often called upon to implement strategies that 
provide “peace of mind” to clients that are uncomfortable with this type of volatility 
and uncertainty.   
 
Company stock is typically held in: 

1. Restricted stock units (“RSU”); 
2. Performance-based restricted stock units (“PRSU”); 
3. Options – qualified and non qualified;  
4. Stock Appreciation Rights (“SAR”); 
5. Employee Stock Purchase Plans (“ESPP”);  
6. Retirement plans; and 
7. Outright ownership of shares (often due to vesting of RSUs not immediately 

sold). 
 
Each of the above has unique characteristics that must be considered – vesting 
schedules, quantities, taxation and transfer of ownership issues.  Even when 
executives own shares outright, they may be subject to certain SEC restrictions on 
when and how the shares may be liquidated.  The restrictions vary by company, but 
generally include “windows” when stock can be sold, often a minimum number of



  

 

 

shares the executive should hold, and sometimes pre-clearance from the Board of 
Directors is required.   
 
Subject to the restrictions imposed, executives can often minimize their exposure to 
price fluctuations through creative planning strategies.  This can be especially 
valuable because when the stock price moves significantly during the pendency of 
divorce, negotiations are dramatically impacted.  On the one hand, increases in price 
generally reduce financial tension (but surprisingly not in all cases).  However, 
significant declines in price make settlement challenging in each and every case.  
Since we have experienced an incredibly volatile stock market in recent years, limiting 
declines in the value of a stock is something clients find very appealing.  
 
We recommend that when concentrated stock positions exist, an evaluation of 
strategies to reduce valuation changes be completed.  That way, the parties have been 
informed ahead of time how changes in the stock price would impact their equitable 
distribution without the use of planning strategies, as well as the various things they 
might do to reduce (i.e. “hedge”) their risks.  
 
If no hedging of company stock is permitted, there still exists an opportunity to assist 
the non-employee spouse.  While married, the non-employee spouse is generally 
subject to the same restrictions as the employee spouse.  However, at the date of 
divorce, those restrictions are eliminated.   
 
We can plan ahead of time for the non-employee spouse and structure means to 
either: 

1. create an income stream by selling call options (which also sets a cap on the 
amount of appreciation the client can enjoy); 

2. lock in a “guaranteed” sales price by buying put options (to create a floor on 
how much the client can lose); 

3. combine options strategies to set both a floor and a ceiling on price (a collar); or  
4. implement additional creative options based on the needs of the client.   
 

Once the non-employee spouse understands all of the potential things they could do to 
plan for their receipt of company stock, it can become simpler to resolve distribution of 
stock rights.  Further, by identifying strategies the non-employee spouse would like to 
implement, it is much easier to create income projections.  In turn these can be used 
to assist with the resolution of amounts, timing and terms for alimony. 
 
This is a very basic description of how the risks of concentrated stock positions can be 
diminished.  Specific facts are required to undergo an evaluation.  If you have a case 
with concentrated stock positions and would like to explore the various alternatives to 
reduce volatility and financial tension during divorce, please email or call us. 
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FAMILY LAW

By Noah B. Rosenfarb
When nonqualified deferred

compensation plans (NQDC) exist
in a marital estate, they often are
substantial components of the
marital balance sheet. If your case
includes an NQDC, you and your
client need to consider the pros and
cons of various equitable distribu-
tion options.

Background and
basics

NQDC plans vary widely; as the reason
for their “nonqualified” status is that they
do not meet certain ERISA guidelines. In
the most basic sense, all plans have a few
things in common:

Current compensation is deferred into
the future. Generally, a contribution to an
NQDC plan in 2008 would be compensa-
tion for the employee’s efforts in 2007.

The method of distribution must be
selected prior to the deferral. Generally
plans allow for distributions options
ranging from a lump sum (one payment)
to payments over time (often five, 10 or
15 years). Note that Rule 409A, created in
response to Enron’s demise, eliminated
the ability for an employee to access their
money “early” in exchange for a penalty.

There is no income tax paid when the
deferral is made. You may not see the
amount deferred on Form W-2 with
other earnings. In order to determine an
executive’s earnings, you must ask for an
earnings statement from the employer. It
should list all entitlements of the
employee.

NQDC payments are treated as wages
when paid NQDC payments are taxed at
ordinary income tax rates. Additionally, if
Social Security and Medicare tax payments
were not withheld in the year of deferral,
they will be withheld (up to statutory lim-
its) when paid.

NQDC is subject to creditors. Although
plan assets may be segregated and manage-
ment may be prohibited from using those
assets for operations, the assets always are
subject to the claims of creditors.

NQDC may be forfeited upon termina-
tion for cause. Most plans include a provi-
sion that if an employee is terminated for
cause, they will not be entitled to such
assets.

Equitable distribution
options

There are two distinct paths to resolve
the equitable distribution of NQDC value:
• both parties receive their entitlement at
the time payments are made (i.e. “as, if,
and when”); or
• the non-titled party receives a present
value in lieu of a future entitlement (i.e.
“buy out”).

There are positive and negative
consequences to examine under
both scenarios before reaching an
agreement with your adversary.

‘As, if and when’
option

Referred to as “as, if, and when”
language, most cases settle that
the non-titled spouse receives

their equitable portion when it is received
by the titled spouse. In these scenarios, the
greatest benefit is that the risks of the plan
(discussed in detail below) are shared by
both parties. The challenge most frequent-
ly discussed during litigation include the
application of tax rates (marginal or effec-
tive; inclusion or exclusion of Social Secur-
ity and other withholding taxes; and the
means for calculating these amounts).

Another common issue when the titled
spouse anticipates continued contribu-
tions into the NQDC is the determination
of the appropriate entitlement for the for-
mer spouse. In response to this concern,
some plans have the ability to create a
“slot” for the non-titled spouse. If their en-
titlement is 50 percent of the plan balance
at the date of complaint (plus passive ap-
preciation/depreciation), that amount is
accounted for by the plan administrator as
if it were another account. Often this ac-
commodation includes the ability to have
different investment options between the
titled spouse’s account and the non-titled
spouse’s “slot” account. If this option is
available, there is no need to be concerned
with the impact of future contributions.

Equitable 
distribution 

of 
nonqualified

deferred 
compensation
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However, not all plans o�er this option.
So, when the titled spouse will only have
one account, the issues of calculating the
non-titled spouse’s entitlement in the
future payout is complicated and generally
requires the use of actuaries at the time
distributions are made.

In a recent case, an opposing expert ar-
gued the non-titled spouse should receive
a fraction o� he future payment equal to
their entitlement percentage (assume 50
percent) times the number of years the
titled spouse was in the plan while married
divided by the total number of years in the
plan (i.e. a “coverture fraction”). Attorneys
and clients must consider the impact of
using this methodology. Can the titled
spouse control the amount o� he deferral,
thereby allowing them to manipulate the
future payment stream? Will future contri-
butions result in an unfair distribution to
the non-titled spouse?

Last, there o�en is the issue of selecting
investment options. If only one investment
selection can be made for the entire port-
folio, it will generally be made by the titled
spouse. �e portfolio they select may not
be in line with the non-titled spouses’ risk
tolerance or investment objectives. Con-
sider the impact o� nvestment selection
and discuss these risks with your client.
What i� he titled spouse elects 100 percent
investment in bonds and does not generate
the anticipated growth of plan assets? Or
invests 100 percent in emerging markets
which decline substantial before payments
begin?

Present value
O�en desired by one or both parties,

the buy-out option includes a credit to the
non-titled party equal to the present value
o� heir future entitlement. �e obvious
di�culty is agreement on a present value
calculation.

To account for the present value in an
NQDC, you must consider the following
factors, many of which are o�en over-
looked:

�e impact o� ncome taxes. �is is
generally the �rst item discussed in the
present-value calculation. �ere are two
common applications o� ncome tax dis-
counts: 1) utilizing the highest current
marginal tax bracket for federal and state
taxes or 2) utilizing an e�ective tax rate.

�e impact of Social Security and
Medicare taxes. As described above, if
Social Security and Medicare tax pay-
ments were not withheld in the year of
the deferral, they will be withheld (up to
the statutory limits) when paid. Do not
forget to factor this in i� hese taxes have
not been paid.

�e value o� ax deferral. Deferring
income taxes is commonly perceived as a
tremendous bene�t and has resulted in
the popular use o� ax deferred instru-
ments such as 401k and IRA plans. I� he
non-titled spouse will receive their enti-
tlement via a credit in another tax
deferred instrument, then the tax defer-
ral component is a non-issue.

However, considering macroeconomic
factors (like the national debt, entitlement
program costs, and baby boomer demo-
graphics), most economists project in-
creases in our federal tax rates. �erefore,
you must consider the risks that the titled
spouse will pay income taxes in excess of
their current rates.

Investment options and performance
inside an NQDC.Most plans o�er either a
�xed rate of return on deferred compensa-
tion, or the ability to invest in a limited
number of mutual funds. For sophisti-
cated investors, the returns captured inside
the plan may fall well short o� he returns
they generate outside the plan. For exam-
ple, a recent client had earned approxi-
mately 8 percent yearly on their NQDC.
Comparatively, they earned approximately
16 percent yearly during the same period
outside their plan. �e disparity was due to
private equity and hedge fund investments
not available inside the NQDC plan. I� his
is the case for your clients, be sure to con-
sider this when calculating the present
value.

�e lack of control over timing of pay-
ments. All plans require the payment elec-
tion option be made prior to the deferral
o� ncome. Further, most plans begin pay-
ment upon termination of employment
(or death, disability or sale o� he com-
pany). Since the titled spouse has limited
control over timing o� he payments, and
the non-titled spouse has almost no con-
trol over the timing of payments, this
should be considered as well.

�e risk of default and forfeiture.
Don’t fool yoursel� nto believing the
money inside an NQDC plan is necessarily
guaranteed. A prerequisite of all plan de-
signs is that the plan assets are subject to
the claims of creditors. One way to deter-
mine this risk is to evaluate the di�erence
between the treasury bond rate of return
(considered risk-free) and that o� he pay-
ing company’s bonds, i� hey are marketed.

In considering the factors listed above, a
determination must be made o� he dis-
count to apply to the NQDC plan balance.
In my opinion, beyond the current tax
impact (item one), it is generally reason-
able to discount the plan balance an addi-
tional 10 percent to 15 percent to account
for the remaining factors.

Conclusion
If you have an NQDC plan balance that

is a substantial marital asset, consider the
bene�ts and detriments to various equi-
table distribution solutions. Common
ground o�en can be reached once all o� he
variables are discussed between the parties
and all o� he risk factors are evaluated.

Noah B. Rosenfarb is a certified public account-
ant and certified divorce financial analyst. A
former director in the matrimonial litigation
group at RosenfarbWinters, he now operates
Freedom Wealth Advisors in Short Hills, a
financial planning firm focusing divorcing
women on their financial future. Reach him at
(973) 323-3700.  

Equitable distribution of nonquali�ed deferred compensation
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Mistake #1 – Misunderstanding the Type of Plan to Be Divided

This is probably one of the most common mistakes in settlement 

agreements and even final judgments, since often times attorneys prepare the final 

judgment which the judge simply signs. It often erroneously states “retirement 

plan” without ever defining the type of plan(s) to be divided. 

Retirement plans can be defined contribution plans, defined benefit plans or 

some type of hybrid. These plans are vastly different and have different implications 

when trying to divide them. In defined contribution plans, an employee and/or 

employer make contributions into an account maintained in the employee’s name.  

These plans have a known account balance at any given time, since the underlying 

account is nearly always invested in publicly traded securities.  In a defined benefit 

plan, the employee accumulates credits towards their retirement based upon years 

of service to an employer, and often based on compensation earned.

Typically, when a settlement agreement says the parties will “divide a 

retirement plan” it can be interpreted that the non-employee is going to receive 

a lump sum amount. However, if the plan is a defined benefit plan, they may not 

be receiving any money until the working party retires. Further, they may never 

receive a lump sum – but rather a monthly benefit payment.  

Knowing the plan type and the benefit that can be divided (a lump sum 

now, a lump sum later or a stream of income) can substantially affect how you 

may choose to negotiate a resolution. 

Practice Tips:

 Include the plan type in your agreement if it is not part of the 

name of the plan.  

 Describe in the agreement if the receiving party will get a lump 

sum now, a lump sum at a future date or payments over time and 

when those payments will begin and end.  







EXAMPLE:  The husband participates in the “ABC Company Pension Plan” 

which has a cash balance plan with a defined benefit component.  If the parties 

desire to divide the cash balance equally and the defined benefit component 

based on the marital coverture, the language must be specific.  In this case 

“divide the retirement plan equally” would not be an acceptable reference for the 

plan administrator to implement a QDRO. 

Mistake #2 – Not Using the Correct Name of the Plan

If you start with the premise that you know what type of plan your 

client and adversary have interests in, the next step is to know what they are 

named.  Often there is reference to “the husband’s retirement plan and the wife’s 

retirement plans shall be divided equally.” Often parties have multiple plans 

because they have had multiple employers over the years and/or their employers 

have offered different types of retirement plans. 

If you do not include the actual plan names then, ultimately, you may 

have situation where one party says their intent was only to divide their 401K 

retirement plan and not their pension. The other party says, “No, no, no. 

Retirement plan to me meant pension as well as the 401K.” Being specific about 

the plan type(s) eliminates confusion. 

In addition, often the plan name inherently tells the type of plan it is. For 

instance, if you have “ABC Corporation 401K Plan” you know that it is a defined 

contribution plan because the name itself indicates it is a 401K plan. Similarly, 

if you have “ABC Corporation Qualified Pension Plan” you know it is a defined 

benefit plan. 

The more specific you can be on the plan name, the less confusion can 

arise in the future.  If you list the plan name(s) and upon receipt of a statement 

identify additional plans, it becomes clear that they were not previously listed and 

a division not previously negotiated.    



The research to find out the exact plan name often includes receipt of 

a statement and/or a discussion with the plan administrator (often referred to 

as “TPAs” or third-party administrators), whose contact information can be 

obtained from human resources or the accounting department at the company.  

You may uncover there are other plans in place.  Most often, the uncovered 

plans are defined benefit plans to which the employee may not have known they 

were vested.  That is why it is important to check with former employers and be 

specific on the plan name. 

It is important to note that sometimes even third party administrators 

do not handle QDROs directly, but rather outsource this function to another 

administrative organization.  If you can find that information out ahead of time, it 

will make the QDRO process much more efficient. 

Practice Tips:

 Get a statement and Summary Plan Description (“SPD”) for each 

plan 

 Contact former employers to uncover any plans not disclosed or 

known by the parties

 Obtain contact information for the person that will implement 

the QDRO for the company, which may or may not be the plan 

administrator 

Mistake #3 - Trying to Divide Non-Divisible Plans

The “Qualified” in qualified domestic relations orders means that the plan 

is covered by the Employee Retirement Income Security Act of 1974 (ERISA), 

a federal law that sets minimum standards for pension plans in private industry.  

Not every type of retirement plan is governed by ERISA, and therefore those 

plans are not qualified. Most federal, state and local government pension plans 









are not required to follow ERISA guidelines.  These plans are often divisible by a 

domestic relations order or DRO, though.

However, there are many other types on non-ERISA plans that are non-

divisible.  They are usually for high level executives and may be a “golden 

handcuff” or “golden parachute” type of payment.  They are designed to retain 

employees. These plans are often called “supplemental”, “non-qualified” or 

“excess benefit” plans.  They may also go by other names. No matter what your 

agreement dictates, they are not going to be governed by ERISA and not subject 

to division by a qualified domestic relations order.

If attorneys or parties negotiate into settlement agreements without 

knowing a plan cannot be divided, litigation can ensue and there may be risk for 

a malpractice claim.  In addition, many non-qualified plans do not offer survivor 

benefits.  If a plan benefit will terminate upon the death of the employee, it is 

critical to identify that in the agreement and address it during negotiations.  In 

this scenario, it may be appropriate to obtain permanent life insurance coverage 

to protect the recipient spouse.

Practice Tips:

 Find out if your clients have any non-ERISA plans

 Determine the options for division, if any, provided by the non-

ERISA plan

 Know if there is a survivor benefit option 

 If division is not an option, attempt to negotiate a credit against 

other assets

 Consider using a trust or “alimony” as a means to equalize non-

ERISA plan benefits













 Retain a joint QDRO expert to help craft a resolution that can be 

implemented  

 

EXAMPLE:  Husband participated in a non-qualified deferred compensation 

plan that will not cooperate with any type of division of benefits.  The plan 

provide for the husband to receive payments for the next 10 years.  The parties 

may agree that the pension benefits be paid to a trust and the trust pay income 

tax upon receipt of the income, with the remainder to be divided equally by the 

parties.  In the alternate, the Husband may collect 100% of the proceeds and pay 

the wife 50% of the amount as alimony.  In this scenario, you obviously want to 

consider the tax implications because they are not simple.  

Mistake #4 – Not Setting a Clear Date of Division

When the agreement says, “the Husband will receive fifty percent (50%) 

of the Wife’s ABC Company 401k Plan” there is still a mistake. This can be a 

significant problem for many reasons because if you do not have a date of division 

then either side can argue on the date that was intended.  One might advocate for 

the date of the filing for the divorce, the date the agreement was signed, the date 

of the final judgment,  the date of retirement or any other arbitrary date. 

By way of example, the value of a 401K plan upon filing for divorce was 

$100,000 and by the date the agreement was signed the employee had contributed 

another $6,000 and it was now worth $106,000.  To further complicate things, 

when the QDRO is drafted, the employee continued contributing and the balance 

is $108,000. Each side is certainly going to have to argue whatever is going to 

benefit them the most financially. If you do not have a clear date for division, then 

you are leaving the door open for future conflict. 

It is so easy to avoid all of this by adding another sentence in there that 

indicates the date. Ideally, you want to pick the first day or the last day of the 

month because it is generally a lot easier to get an account statement and account 

value on those dates. If you pick the date the complaint for divorce was filed, say 





May 8th, a lot of times it is a little bit more challenging to get the actual value on 

that exact date. It may be in the interests of both parties to use May 1st or May 

31st to avoid a delay in the preparation and implementation of the QDRO.

Practice Tips:

 Agree upon a date to be used for the QDRO

 Utilize a date on the first or last day of the month to simplify the 

implementation of the QDRO

Mistake #5 - Not Addressing Gains/Earnings and Losses in Defined 
Contribution Plans

Only defined contribution plans have market fluctuations that can affect 

the balance of the account. You always want to address within a settlement 

agreement whether earnings and losses affects the balance that will be divided. 

As an example, if it says “the husband shall receive $25,000 via QDRO from the 

wife’s ABC Corporation 401K Plan as of April 1st” there is no clarity on what 

should happen to that amount during the pendency of the division. 

There is typically a 60-90 day window before the terms in the signed 

settlement agreement are conveyed in a QDRO, approved by the plan 

administrator, signed by the judge, sent to the plan administrator and when the 

plan administrator disperses the funds. 

During the date specified in the agreement and the time of a disbursement, 

you must indicate if the amount should remain stagnant or fluctuate.  Because we 

know that the stock market fluctuates up and down, one side is going to be upset 

either way if gains and losses are not addressed.

It is also important to note a similar error.  There are no earnings or losses 

in defined benefit plans, yet attorneys often list in their settlement agreements that 







the pension award will be “adjusted for earnings and losses”.  Since those plans 

are based on years of service, compensation and actuarial calculations, there is no 

adjustment required. 

Practice Tips:

 Do NOT include references for earnings or losses in defined 

benefit plans

 ALWAYS include a reference to either “a fixed sum of $x” or “$x 

plus or minus gain or losses” 

Mistake #6 – Failing to Address Surviving Spouse Issues

All defined benefit plans have rules and elections regarding how benefits 

will or will not get paid in the event the participant dies, referred to as survivor 

benefits.  These rules and elections may be different during employment, at 

termination and/or upon the commencement of benefits.  Neglecting how a 

survivor benefit election has been or will be made is a major area of malpractice 

claims as well as one of the most litigated areas in QDRO’s. Every substantive 

point in a QDRO must be addressed in a summarized fashion in the settlement 

agreement.  If not, you leave yourself exposed to all kinds of issues. 

This mistake can be avoided if you “do your homework” and speak with 

the plan administrator to understand what options exist as it relates to a division 

of benefits.  

The common options are:

• A benefit will only be paid to the participant if they are alive at the time 
they are eligible to collect benefits

• A reduced benefit will be paid to the participant if they are alive at the 
time they are eligible to collect benefits and if they are not alive, 100% 
of the benefits will be paid to a surviving spouse or ex-spouse.







• A reduced benefit will be paid to the participant if they are alive at the 
time they are eligible to collect benefits and if they are not alive, some 
portion of the benefits will be paid to a surviving spouse or ex-spouse.

If divorcing parties are not currently receiving the benefits, you want 

to consider requiring them to make some sort of election that allows the other 

spouse to continue to get benefits should the participant spouse die.  

If an irrevocable election has already been made waiving spousal benefits, 

not even a Court order would change the election. In this scenario, you  

should consider obtaining a permanent life insurance benefit to protect your 

client’s interest.  

Let’s assume the husband is getting a $1,400 monthly pension benefit, and 

he irrevocable elected a single-life payment.  Had he elected the joint payment 

option, he would have gotten $900 a month. One option is to evaluate how much 

life insurance can be obtained with $500 a month. 

Another important item to address in your agreement is Qualified Pre-

retirement Survivor Benefits, or QPSA. If a participant gets divorced after 

10 years of service and cannot retire for another 12 years, there is no benefit 

actually due to the alternate payee until the participant retires. If they die prior to 

retirement, there may be QPSA benefits or the alternate payee may lose all  

the benefits they anticipated.  You should note which scenario is possible in  

your agreement. 

Sometimes there is a cost associated with QPSA benefits. The participant 

should determine if there is a cost, and if so, what it may be, prior to your 

agreement on how to handle QPSA benefits.  Again, the failure to address QPSA 

or other surviving spouse elections in your agreement does not make these  

issues disappear.

	



Practice Tips:

 Determine if the participant already made an election that’s 

irrevocable. If they made the election for a survivor annuity, 

there is no issue. 

 Find out if there is an option for a separate interest. A separate 

interest allows the alternate payee to have their own pension 

benefit completely dissociated with the participant. This is the 

best option since it completely divorces the parties from one 

another as it relates to the plan.

 If only a shared interest survivor annuity election is an option, 

elect that.  Also determine if there are QPSA elections and agree 

upon how they will be handled. 

Mistake #7 - Incorrectly Handling the Equalization of Multiple Plans

A lot of people will have multiple IRA and 401k plans.  In some instances, 

the settlement agreement dictates that each individual plan must be divided.  This 

is often unnecessary, and many attorneys know that plan balances can be offset 

against one another.  In an attempt to reduce the costs and complexity that would 

result from dividing each plan – a settlement agreement often has as an objective 

to equalize (evenly divide) all of their retirement accounts.

The most common problem relates to how these instructions are written.  

In order to equalize the plans, a date must be agreed upon when the calculation 

should take place.  Thereafter, the earnings or losses must be addressed, from the 

date of the valuation forward.

For example, on May 1st the Husband has three plans: Plan A valued at 

$20,000, Plan B, $30,000 and Plan C $100,000 and the Wife has two plans, Plan 

D valued at $10,000 and Plan E,  $20,000.  A best practice would be to equalize 









the values at May 1st – i.e. the Wife should receive $60,000 ($150,000 for 

Husband less $30,000 for Wife = $120,000 divided by 2 = $60,000 to Wife).  The 

only plan from which the Wife could receive $60,000 is the Husband’s Plan C.  

Since we know the QDRO may take 60-90 days to implement, we must dictate 

how gains and losses will be handled.  Remember, then, that the Wife will only 

participate in the gains and losses on Plan C.  Therefore, if the Husband were to 

lose money in Plan A and Plan B, that would not impact the calculation of the 

amount the Wife is to receive.

The worst mistake is when the settlement agreement says that, “the Wife 

shall receive an equalization payment based on the value of each plan as of May 

1st adjusted for earnings and losses.” It is impossible to accomplish this task, since 

the calculations cannot be done and implemented in a time period where there are 

no fluctuations in the balances of the accounts.  So the only plan in this scenario 

that could be adjusted for any of the lawsuits would be the plan that subjects 

that’s going to be divided to deal with the offset. 

A note about Employee Stock Ownership Plans, or ESOPs, is warranted 

here.  ESOPs are only valued annually. So, if you choose a date that is other than 

the valuation date of the ESOP, you will want to specify that the ESOP value will 

be based on the prior valuation. 

Practice Tips:

 Do not attempt to equalize defined benefit plans and defined 

contributions plans

 Do not equalize “Roth” accounts with non-Roth accounts

 Identify which plan will be subject to the QDRO

 State if the amount will be adjusted for gains or losses











Mistake #8 – Ignoring Loan Balance

Loan balances are an often overlooked issue in every QDRO for a defined 

contribution plan. You need to make sure your settlement agreement addresses 

loan balances.  Loan balances can affect the QDRO in a variety of ways. For 

instance, there is $50,000 in a 401K and the settlement agreement states the 

alternate payee is entitled to 50% of the balance as of April 1st.  If there is a loan 

balance of $30,000, there are insufficient funds to pay the QDRO proceeds.  

Further, if the intent of the parties is to divide the value less the loan balance, then 

the agreement lacked the specificity required to properly draft the QDRO.

The larger the loan balance, the more room for error.  Loans are 

complicated by the fact that most have a recurring repayment that will be made 

during the pendency of the divorce and subsequent period when the QDRO 

is intended to be implemented.   Perhaps when there is a $30,000 loan, the 

participant is repaying $1,000 per month.  Should the QDRO consider the loan 

balance at the date of division or the loan balance at a prior date? 

You may also want to include language that protects your client from the 

diminution of value that would occur if additional loans were taken that you 

may be unaware of.  Most of the time, plan administrators will freeze an account 

for 60 days or a period of time if they are provided notice of a pending divorce. 

It is certainly a good practice to notice the plan administrators in all cases, and 

especially those where the participants have existing loans.  

Practice Tips:

 Determine if the participant has any outstanding loans

 Notice the plan administrators of a pending divorce to prevent 

additional loans from being obtained

 Address how any loan repayments may impact the balance 

subject to the QDRO 









Mistake #9 – Not Stating Who Will Draft the QDRO

Unfortunately many agreements are silent on who will draft the QDRO. 

If the parties agree to use a joint QDRO expert, that expert should be selected 

and named in the agreement.  Similarly, if one of the attorneys will be drafting the 

QDRO, it is important to indicate that as well.  Further, you should agree on a 

timeframe for when the QDRO should be drafted and submitted for pre-approval 

to the plan administrator.  

Many QDROs are never drafted because neither of the litigants or their 

attorneys have a responsibility to complete the process.  This rarely happens 

in defined contribution plan divisions because the alternate payee is generally 

aware they are entitled to the QDRO proceeds.  However, it is too common that 

in defined benefit plans, since the participant may not be retiring for years, and 

there is no lump sum payment expected in the near term, there is no sense of 

urgency to complete the QDRO. 

Practice Tips:

 Agree on the party responsible for drafting the QDRO

 State if the plan participant will be required to complete any 

forms, and if so, the number of days they have to complete and 

return those forms

 Set a timeline for when the QDRO must be pre-approved by the 

plan administrator

 State in your agreement which attorney will submit the QDRO 

for the judge’s signature











Mistake #10 – Failing to Address if the Plan Administrator Provided 
Forms Should be Utilized

Mistake #11 – Not Determining How Fees Will be Paid

These two mistakes go hand in hand because QDROs can be prepared 

with administrator-provided forms or customized forms.  The form selection 

will be based upon the terms expressed in the settlement agreement.  However, 

most plan administrators charge the participant a fee for handling a QDRO (in 

addition to the fees your clients may be charged by a QDRO expert for handling 

the QDRO).  These fees vary by provider.  Often, the use of administrator-

provided forms is done at the lowest cost, whereas any other forms require 

additional fees be paid to the plan administrator.

Therefore, you first must determine if an expert-drafted QDRO will be 

utilized in lieu of a plan-provided QDRO form if that is what would be required 

to meet your needs.  If the settlement agreement is silent, the plan-provided 

documents will be used as a matter of course so long as it can accomplish the 

objectives of the agreement.   

Once common instance when plan-provided forms will not suffice is when 

the agreement refers to a martial coverture or exclusionary dates.  If you are 

agreeing to use that type of calculation in your agreement, you also want to be 

sure you address that it may require a custom form.

Since the fees that the plan administrator will charge may vary if you use 

a form other than the plan-approved form, if you elect to have a custom form, 

it is even more critical to address how those fees should be paid.  One of the 

largest plan administrators instituted a policy that if you use their online form 

for drafting, they charge a $300 fee to the participant.  They charge a $1,300 fee 

if you use a customized QDRO - meaning you do not use their form.  This is a 

significant difference, and even more so if it only impacts the participant. 



Practice Tips:

 Clearly state in the agreement if plan-provided forms should be 

used 

 Agree on how the participant QDRO fee taken by the plan 

provider will impact distribution

Mistake # 12 – Not Implementing the QDRO

Here’s a harsh story. A poor woman in Virginia got divorced in 1997. At 

that time, her husband was working for a larger corporation and he was accruing 

retirement benefits.  They had been married 10 years and the husband did not 

anticipate retiring until 2010. The agreement had the appropriate language to 

implement a QDRO, yet her attorney told her she did not have to do the QDRO 

now (in 1997) because the husband was not going to retire for years.

She actually said she was told this all along and it was confirmed when 

she would bring it up in conversation to other attorneys. Fast forward to 2010, 

she found out that her ex-husband had retired two years prior and was now 

dying from a terminal illness.  Unfortunately, he had already made an irrevocable 

election of a single-life payment - not the survivor annuity. Even though her 

agreement did say that the husband was supposed to elect the survivor annuity, 

it was too late.  The plan would not make any changes and the woman lost out on 

the survivor benefits. 

The moral of the story is that even when there is a defined benefit plan, do 

the QDRO right away. The most important reason for that is because, obviously, 

you want to get money as soon as the participant starts retiring. And sometimes, 

they can retire 20 years, 22 years, 30 years; you don’t know they could elect at 

any time or they can just save all and start getting benefits early. So, you want do 

the QDRO right away. 







The biggest problem with waiting is the loss of the survivor benefits if the 

appropriate option is not elected.  

Practice Tips:

 Have a process in place to follow up on all agreements where 

QDROs are required or hire a firm that provides you notice on 

every file so you are kept abreast of the status.





QDRO Lingo

Many family lawyers get hesitant discussing QDROs because there are 

many acronyms related to the area.  Below is a list that you should become 

familiar with.

“ERISA” - The “Employee Retirement Income Security Act of 1974.” Federal 
legislation enacted to secure individual retirement accounts.

“Non-ERISA” - Any plan that is not an ERISA qualified plan. These include 
federal and state plans.

“QDRO” - Qualified Domestic Relations Order. is a term of art used only in 
connection with ERISA qualified plans.

“DRO” - Domestic Relations Order. An as yet formally “qualified” QDRO, or 
any document used to assign an interest in a non-ERISA tax deferred savings 
account.

“QPSA” - Qualified Pre-Retirement Survivor Annuity. A company sponsored 
death benefit payable to the surviving spouse of an employee who dies prior to 
commencing receipt of retirement benefits.

“SPD” - Summary Plan Description. Provides the fundamental terms of the 
relevant plan.

“DCP” - Defined Contribution Plan. An individual tax-deferred savings plan 
where the present value is specified. Most common examples of a DCP are 
401(k), IRA, and thrift plans.

“DBP” - Defined Benefit Plan. A tax-deferred savings plan where the present 
value is not specified, but is determined using a formula based on the employee’s 
earning history, tenure of service, and age. The most common example of a DBP 
is a pension. 

“PA” - Plan Administrator. The individual responsible for managing the plan. 
Preapproves and ultimately approves acceptability of the QDRO.

“PP” - Plan Participant. The title owner spouse of the subject plan.

“AP” - Alternate Payee. The non-title owner spouse.

“PERS” - Public Employee Retirement System. Governs retirement plans for 
state teachers, firemen, policemen, judiciary, etc.



Noah B. Rosenfarb, CPA/ABV/PFS, CDFA

Mr. Rosenfarb has devoted his career to advising family lawyers and their clients on all things related to money 
and taxes.  He is the Managing Director of Freedom Divorce Advisors, a uniquely specialized accounting and 
consulting firm dedicated to helping divorcing women take control of their lives and their financial futures.

Noah also offers expert pension evaluation and distribution solutions via Freedom QDRO Advisors; tax projec-
tions, planning and preparation via Freedom Tax Advisors, and short-term cash advances to litigants via Freedom 
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At the conclusion of a divorce, Noah serves as a personal CFO and helps handle all clients’ financial needs 
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non-profit organization dedicated to educating divorcing women about money.  Noah graduated from Rutgers 
College with a degree in Accounting and became a licensed CPA in 2000. 
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a Licensed Virginia Certified Public Accountant (CPA) and a Nationally Certified Valuation Analyst (CVA), a 
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Freedom QDRO Best Practice Checklist

Beginning of the case:
 Get the correct, full name of the plan

 Make sure you know what type of plan it is 
and whether or not it is going to be divisible 
either through a QDRO or DRO.

 If it’s not divisible, understand what options  
you have.

During negotiations:
 Find out the current value at the date of 

filing and the current value and determine if 
changes result from contributions or loans or 
simply changes in market value.

 Find out if any loan balance existed at the 
date of filing or were taken during divorce

 Finding out spousal election rights and if any 
spousal elections have already been made.

$395. 3-day turnaround. 

When drafting an agreement:
 Use the correct, full name of the plan

 Describe the plan type – defined contribu-
tion, defined benefit or hybrid

 Indicate how benefits will be paid – lump 
sum now, lump sum later or monthly amount 
with the start and end dates

 Use a clear date for division, preferably the 
first or last day of the month

 Indicate how earnings and losses are going to 
impact the division for defined contribution 
plans

 Define which plan gets divided if you are 
offsetting plans.

 Agree on the attorney that will handle the 
drafting or jointly agree to use Freedom 
QDRO

 List a timeframe for when the QDRO shall 
be drafted and sent to the plan administrator

 Address who is going to pay the fees for  
the QDRO drafting firm and/or the plan 
administrator’s charges

 Indicate if the QDRO drafting firm must use 
the plan provided form if the plan has one.

 Make sure the QDRO gets drafted,  
accepted, signed and implemented.

Direct:  855-540-0400  |  Fax:  855-540-0401

www.freedomqdro.com

Freedom has been recognized for innovation in financial planning by CPA Wealth Provider Magazine

New York  |  New Jersey  |  Florida

Call Dr. Robert Hetsler, CPA at (855) 540-0400 x400 to get  
your questions answered, or email QDRO@freedomadv.com.   
We look forward to serving you.



(855) 540-0400

info@freedomadv.com

www.freedomadv.com

New York     New Jersey     Florida

Freedom QDRO Advisors  
is proud to be a part of
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