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Introduction
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Introduction

• Why now?
• Real estate assets across the United States suffered adverse effects of COVID-19. As the fallout

from COVID-19 manifested itself, some sectors of the real estate industry were hit harder than
others. Retail properties, many of whose tenants were suffering pre-pandemic from the continued
expansion of online shopping, were hit particularly hard. Hotel properties were hit as hard or even
harder, as many were forced to shut down or severely ramp down operations, either due to legal
restrictions or simply given a lack of guests and a need to preserve cash.

• Lenders worked to provide relief to property owners, especially those whose properties were doing
fine pre-COVID-19, including temporary (e.g., three to six month) interest deferrals, extensions of
forthcoming maturities and temporary waivers of covenant compliance requirements -- such relief
was usually granted with something for the lender - collateral enhancement for the lender, such as
principal paydowns, enhanced guaranties, cash collateral reserves and letters of credit, and cash
sweeps, among others. For borrowers with properties which were able to take advantage of these
lifelines offered by lenders, such modifications provided an ability to ride out the pandemic storm
in the hope better days were not far off, allowing the cash flow and value of their properties to
recover.

• And better days were indeed not far off. CBRE released its 2021 US commercial real estate
investment volume and announced a record $746 billion, up by 86% from 2020. The fourth
quarter of 2021 also saw a record $296 billion, increasing 90% year over year. For a pre-
pandemic comparison, volume in 2019 was $542.4 billion, down 1.8%, and Q4 that year was
$152.7 billion, down 8.1% year over year. Apartment buildings and industrial real estate were the
market’s hottest sectors. Multifamily sales easily led the way with $335.3 billion of sales, a 128
percent jump year-over-year, per the Wall Street Journal. The booming industrial real estate
sector finished a distant second, totaling $166.1 billion in sales, still a 56 percent gain from 2020.
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Introduction, cont.

• Some sectors came out as relative losers, as hotel sales reached $44.5 billion in 2021,
according to Real Capital, more than doubling its 2020 level but falling short of recent
highs. Office buildings, plagued by remote work policies and waves of new coronavirus
cases, also came up short of records, hitting $139.2 billion.

• Low interest rates and fiscal stimuli (e.g., pandemic measures in the form of spending
measures and tax cuts) have surely been the twin pillars of last year’s real estate
growth. But raising interest rates — the U.S. central bank’s primary tool to restrain
runaway prices — has happened and Fed Chairman Powell has stated additional
increases are coming. Rate increases depress demand and if history is any guide, they
usually crush it. And when you add in unanticipated factors brought about by Russia’s
attack on Ukraine (i.e., rapidly increasing energy prices), it’s reasonable to conclude a
bear market in commercial real estate is on the way. On March 11, 2022, Goldman
Sachs stated the chances of a recession are between 20% and 35%.

• As we head into the prospect of additional rate increases, distressed investors will be
looking to raise cash. Cash provides distressed investors with the resources to buy
assets that are deflating and will deflate further – and the ability to buy them quickly.
Forewarned is forearmed.

• Invariably, there will be properties where the borrowers and lenders have not been able
to find a modification solution, whether due to the economic prospects for the property,
regulatory pressures, or otherwise - therein lies the opportunity for investors looking to
take advantage of deflationary pressures and purchase distressed real estate.
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Distressed Real Estate in 
the current market –
economic & other causes

Overview
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What factors cause a property to be distressed?

• A distressed real estate asset is one that is undervalued due to one or more factors
including: mismanagement, poor physical condition, environmental concerns, poor
pricing, or poor market conditions.

• Physical Condition: The physical condition of a distressed property is deteriorating.
For example, it may have a roof that needs to be replaced or they may have
suffered significant damage due to a storm. In other words, the condition relative to
the market is poor and the costs associated with the necessary repairs mean that it
will sell for a below market price.

• Pricing: For a variety of reasons, a distressed property may be priced incorrectly.
For example, it may have been purchased by an investor who put a lot of money
into it and they need to get a certain price for it, otherwise the investor will lose
money. If there is a significant difference between the market value and the asking
price, and the owner has limited flexibility for reductions, the property could become
distressed.

• Personal Issues: The third type of distress an owner can experience is legal
distress. This could be anything from pre-foreclosure, liens, lawsuits, building
violations or even partnership situations, where partnerships could be going south.
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What factors cause a property to be distressed?, cont.

• Management: To retain their value over time, commercial properties must be
actively maintained. The grass has to be cut, air handling systems need to be
cleaned, and carpet and paint need to be replaced. If this work is not done in a
timely manner, the impact on the property can be significant. If the physical
condition falls into a state of disrepair, a new buyer may have to inject a significant
amount of capital to bring it to market standards, which also means they probably
won’t be willing to pay market value.

• Environmental Conditions: An asset could become distressed if there is some sort
of environmental condition that makes it unattractive on the open market. For
example, suppose that a dry cleaner tenant has an accident and its cleaning
chemicals seep into the groundwater, contaminating it. These types of issues can
be expensive to mitigate, which can cause a property to sell for a discount.

• The Market: Finally, market conditions can cause a property to become distressed.
For example, one common scenario is that rents decline to a point that a property is
no longer cash flow positive. If this condition remains for an extended period of
time, the property owner runs out of money and the lender can foreclose. This type
of “distressed” sale usually comes at a discount because the lender wants to get rid
of the property.
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How to Locate Distressed Real Estate

• You can find distressed commercial real estate the same way you find
performing commercial real estate.

○Online using LoopNet, or other commercial real estate investing sites
○Broker relationships - The second place is to develop relationships with

brokers and operators who may know of distressed properties before
they reach the foreclosure stage.

○Lender relationships - foster relationships with lenders in their area to
see if they are looking to sell any of their “workouts” or assets that were
obtained via foreclosure. Lenders are not in the real estate business
and usually want to sell these properties as quickly as possible and may
be happy to do so at attractive prices.

○Direct mailing
○Networking
○Foreclosure postings - when a property goes into foreclosure, there are

a number of legal filings that must be made.
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How Lenders/Appraisers Value Distressed Assets

• If one agrees with the assumption that distressed property usually fetches a price
that is much below its market value, then the appraisal of a distressed property calls
for a valuation that is different from market value.

• An acceptable definition of ‘market value’ is the most probable price, as of a
specified date, in cash, or in terms equivalent to cash, or in other precisely revealed
terms, for which the specified property rights should sell after reasonable exposure
in a competitive market under all conditions requisite to a fair sale, with the buyer
and seller each acting prudently, knowledgeably, and for self-interest, and assuming
that neither is under undue duress.

• But implicit in this definition are the consummation of a sale as of the specified date
and the passing of title from seller to buyer under conditions whereby:

○ The buyer and seller are typically motivated;
○ both parties are well informed or well advised, and acting in what they consider their best

interests;
○ a reasonable time is allowed for exposure in the open market; and
○ payment is made in terms of cash.
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How Lenders/Appraisers Value Distressed Assets, cont.

• Therefore, if the appraisal of a distressed property is to provide an estimate of value
that is less than ‘market value,’ what terms and/or conditions have been altered or
are omitted from the preceding expanded definition?

○ Forced Sale - Offering and transferring property for a valuable consideration mandated by
force or conditions of compulsion – i.e., a sale at public auction, either non-judicially or under
a court order.

○ Forced price - the price paid in a forced sale, i.e., a sale in which a reasonable time was not
allowed to find a purchaser.

○ Distress sale – a sale involving a seller acting under duress.

• Although the preceding definitions were written in the context of the foreclosure process, they
still provide some valuable clues as to how the valuation of a distressed property in a power of
sale proceeding may differ from an appraisal where the sole purpose is to estimate market
value.
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Valuing Distressed Property – After Repair Value 

• When the after repair value of the distressed property is greater than the
acquisition cost, the repair cost, and the holding cost, that's when it makes
sense to buy. The after repair value (ARV) means the market value when a
property is stabilized - when the ARV is greater than the sum of the
acquisition cost, repair cost and holding cost, it makes sense to buy a
distressed commercial property.

• Example:

• Acquisition Cost: $10 million dollars
• Repair Cost: $3 million dollars
• Holding cost/Loan cost: $500,000 (i.e., hard money/bridge loan)
• Total Cost: 13.5 million Dollars
• Investors want the ARV to be higher than the total cost of a property. Assuming the

ARV must be 75% higher, you would take the total cost of the property, $13.5mm,
divide by 0.75, giving an ARV of $18 million. If the ARV is $18 million, and
assuming a lender will lend an investor 75% of the ARV as a permanent loan, then
you will have financed your costs.
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Methods of Acquiring Distressed Real Estate

• Six methods of acquiring distressed real estate are covered under the scope
of this presentation. They are, in order of sales early in the distressed stage
to those with certain finality: Short Sale, Purchasing the underlying debt,
Bidding at Foreclosure, REO Sales, a Section 363 sale under the
Bankruptcy Code, and a Receiver’s Sale.
• Short Sale – a sale that takes place when a financially distressed property owner

sells its property for less than the amount due on the mortgage. The buyer of the
property is a third party (not the bank), and all proceeds from the sale go to the
lender. The lender has two options available—they can forgive the remaining
balance or go after the homeowner through a deficiency judgment, which requires
them to pay the lender all or part of the difference. In some states, this difference
must legally be forgiven in a short sale. In summary:
○ A short sale in real estate is one in which a property is sold for a price that is less than the

amount still owed on the mortgage.
○ It is up to the mortgage lender to approve a short sale - the mortgage lender must sign off on

the decision to execute the short sale, and invariably, it needs documentation that explains
why the short sale makes sense for it to approve.

○ The difference between the sale price and the mortgage amount may be forgiven by the
lender, but not always.

○ The financial consequences of a short sale are less severe for the seller than those of a
foreclosure.
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Methods of Acquiring Distressed Real Estate, Short Sale, 
cont.

• Short sales also offer the benefit to both the owner and the lender of
reducing the risks and attorneys’ fees and costs involved in completing a
foreclosure. A mortgage lender, for instance, may prefer to approve a short
sale in order to avoid litigation if the landowner has defenses or
counterclaims that might be raised during foreclosure proceedings. Of
course, the lender may still have to address these defenses if it chooses to
approve a short sale and then elects to proceed against the
landowner/borrower (or guarantors) for a deficiency. The owner, however,
may use the presence of possible defenses or counterclaims as leverage to
negotiate the lender’s release of the landowner and any guarantors from
liability for any such deficiency.

• Distressed buyers considering the purchase of distressed property may be
similarly concerned of unknown defenses or counterclaims that an owner
may raise should the buyer choose to purchase the loan documents and
pursue the foreclosure itself (as discussed later in this presentation). An
investor who acquires property at a short sale, therefore, may be willing to
offer a higher purchase price in order to avoid these potential risks.
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Methods of Acquiring Distressed Real Estate, Short Sale, 
cont.
• Adding to the value of this option, a short sale allows the buyer to deal directly with

the owner, thereby enabling the buyer to negotiate with the owner for the acquisition
of certain development rights and entitlements that might not otherwise be acquired in
a foreclosure, wherein the only rights and entitlements received by the foreclosing
party are those which either run with the land or are specifically encumbered by the
lender’s mortgage. If other rights and entitlements exist that are needed by the
investor for the development or re-development of the mortgaged property, a short
sale offers the opportunity for the investor to acquire them from the landowner (or its
affiliates, if applicable).

• Since a short sale involves the sale of distressed property directly from the
landowner/borrower to the investor, it can be complicated by the presence of junior
lienholders such as second mortgage-holders, homeowners’ or condominium
associations which are owed past due assessments, local governments which may
have code violation liens, and contractors who may have construction liens. There is
obvious tension between the lender holding the first mortgage (who rightfully believes
it is entitled to priority of payment) and the holders of these junior liens. All of them
must cooperate in order to conclude a short sale, since any lienholder may refuse to
accept less than the full amount that it is owed, thereby preventing the sale. The
lender holding the first mortgage may have a minimum amount in mind that it will
accept, but typically attempts to maximize its return by threatening (explicitly or
implicitly) the other lienholders with a foreclosure, which will extinguish their liens.

Faegre Drinker Biddle & Reath LLP / faegredrinker.com 19



Methods of Acquiring Distressed Real Estate, Short Sale, 
cont.

• In addition to liens, there may be other matters affecting the title to
the distressed property (such as, but not limited to, leases) that are
junior to the lender’s first mortgage and may be objectionable to a
buyer; such junior matters would be capable of extinguishment in a
foreclosure of the mortgage, but, a short sale will not extinguish any
interests in the property except to the extent that the party holding
that interest agrees to it as part of the sale. For these reasons, it is
difficult to conclude short sales of distressed properties having
multiple lienholders, multiple junior leases with objectionable terms,
or other title issues. In such instances, to rid the property of these
junior interests it will be necessary for the lender holding the first
mortgage (or its assignee) to institute a foreclosure. As such, if a
short sale is not feasible, an investor wishing to acquire the property
must be willing to either purchase the lender’s interest at some point
in the foreclosure process and complete the foreclosure sale, or
purchase the property at or after the foreclosure sale.
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Acquiring Debt/Not the Underlying Asset

• The second option for the purchase of distressed property involves the sale and purchase
of the promissory note, mortgage and other loan documents held by the lender. Under this
approach, having stepped into the shoes of the lender, the buyer succeeds to all of the
lender’s rights and responsibilities under the loan. Consequently, although the buyer has
not yet acquired title to the property, as a result of the borrower’s default under the loan
documents, the buyer is empowered to initiate or continue foreclosure proceedings or,
alternatively, to pursue obtaining a deed in lieu of foreclosure.

• Distressed debt buyer most often view debt purchase as a real estate investment and
intend to achieve their desired return on investment through foreclosure on the underlying
real estate securing the loan. By purchasing the distressed debt at a significant discount to
its face value, a buyer may be able to acquire real estate at a significant discount. Through
renovation and re-tenanting, the buyer may realize a large profit on the real estate.
However, the time and cost required to foreclose on the property presents significant risks
to buyers, which must be considered up front.

• Alternatively, a buyer may prefer to restructure the purchased debt, hoping to profit off of
the continued payment of the loan. This approach often includes renegotiation of the loan
itself, to provide for an extended repayment schedule or certain other concessions from the
purchaser relating to the debtor’s obligation, which the buyer believes will boost the value
of the loan in the long term. Common features of such a renegotiation include obtaining an
equity stake in the debtor, reducing the interest rate on the loan, and writing down the
amount owed.
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Acquiring Debt/Not the Underlying Asset (Cont.)

• Once the debt is purchased, regardless of the purchaser’s ultimate goal, the
note purchaser takes on the role of lender and must act prudently.

• The purchaser should provide notice to the debtor immediately setting forth
(a) the lender’s address for payment, (b) the lender’s address for notice and
communications from the debtor, and (c) the procedure debtor may follow to
obtain an accurate calculation of all amounts due under the loan.

• When providing a debtor with a calculation of amounts due, it is wise to
include a brief explanation of charges, since the debtor will closely scrutinize
this amount. As most distressed debt will have been accelerated, the
amount due will include all outstanding principal of the purchased debt, plus
accrued interest and any late fees and other expenses payable under the
loan agreement and related documents.
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Acquiring Debt/Seller of the Loan is the Lender, not the 
Borrower/Debtor

• While this seems obvious, those experienced in acquiring real estate but
novices in purchasing the underlying debt often forget they are not
negotiating with the owner of the real property. For example, the purchaser
likely expects to perform an in-person inspection of the property to
determine whether there is deferred maintenance to be performed on the
property, or if there are other defects about which the purchaser should be
aware. In a debt purchase deal, however, inspection of the property may
not be possible and access to property information may be limited. The
issue regarding whether the purchaser will have the right to access the
property to perform inspections should be negotiated with the loan seller.
The purchaser needs to determine what inspection rights the loan
documents give to the holder of the note and negotiate to “piggy back” onto
those during the due diligence period.
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Acquiring Debt/Seller of the Loan is the Lender, not the 
Borrower/Debtor (Cont.)

• In negotiating the purchase agreement, the purchaser should ensure that
the seller’s representations and obligations under a loan purchase
agreement accurately reflect the degree to which the property has been or
will be made available to the purchaser prior to closing. The purchaser
should request access that extends to the full extent of the seller’s rights
under the loan documents.

• There are three possible scenarios: the loan documents may (a) allow the
holder of the note and a prospective purchaser reasonably unfettered
access, (b) permit the holder of the note, but not a prospective purchaser, to
access the property and perform inspections, or (c) not allow either the
holder of the note or a prospective purchaser to inspect the property.

• Whatever the case, the purchase agreement should clearly set forth the
exact degree to which the purchaser had access to the property, and the
obligations of the seller to ensure that degree of access is provided. Even if
the seller has no right of inspection, the purchase agreement should impose
an obligation of commercially reasonable efforts to obtain debtor’s consent
to the purchaser’s access.
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Acquiring Debt/Seller of the Loan is the Lender, not the 
Borrower/Debtor (Cont.)

• Concomitantly with an on-site inspection, determining the property’s
compliance with applicable zoning laws is recommended. If the note holder
has a zoning analysis in its files from the time of the loan’s origination, that
is good place to start. Reviewing the note holder’s correspondence files to
determine whether or not they include any notices of law violations by the
borrower and/or the property is always relevant. And if the zoning
information in the note holder’s files is inconclusive, a prospective purchaser
can obtain a zoning analysis at a reasonable cost from a number of
vendors.

• Because the seller is the previous lender, and not the owner of the property,
it is important to note the current manager of the property. This may be an
affiliate of the borrower, or it may be an independent third party. In either
case, the purchaser should consider whether the current manager is the
most effective manager of the property, and whether and under what
circumstances the lender can replace the manager under the loan
documents. This is of particular concern where the purchaser intends to
foreclose.
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Acquiring Debt/Loan Purchase is subject to 
Documentation Defects, Title Exceptions, etc.

• Invariably, every loan file contains one or more documentation defects. If
the loan has been sold several times previously, it stands to reason that the
chance for a document to be misplaced increases with each delivery of the
loan file to a new holder.

• Any note purchase checklist should include a granular review of the loan
documents to determine whether there are any material defects—for
example, missing pages or blanks that were not completed when the
documents were signed. Is the original note in the loan file, and if not, can
the note holder provide an affidavit of lost note?

• Any prospective purchaser needs to verify that title to the loan is in fact
vested in the loan seller, and ensure that all prior assignments of the note
and the mortgage properly transferred ownership to the loan seller.
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Acquiring Debt/Strength of the Guarantor/Sponsor

• One key in valuing the debt is evaluating the strength of the
sponsorship. For example - what is the sponsor’s ability to address
the property’s issues and possibly maintain ownership of the real
estate? Does the sponsor have equity or other exposure to protect,
and the financial wherewithal to try to do so? This is important to
assess for the investor whose primary motivation is to purchase the
debt for yield purposes—i.e., can the investor, with a lower basis in
the debt, figure out a deal with the sponsor on revised loan terms
where the current lender could not? This is equally important for the
investor whose primary goal is obtaining ownership of the underlying
real estate—i.e., will the sponsor be motivated and financially
capable of making it difficult for the new loan holder to exercise
remedies to obtain the real estate, or is it more likely to be amenable
to giving a deed-in-lieu of foreclosure?
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Acquiring Debt/Guarantor/Sponsor, cont.

• Given the proliferation of lenders requiring special purpose entities (SPEs),
whose purpose is solely the ownership of the subject real estate as
borrowers, the guarantor(s) and guaranty(ies) which are part of the loan
package are very important. If there is a guarantor with material assets
from which to recover, guaranties supporting a loan can be a source of
value/revenue to support the debt purchase as well as negotiating leverage.
For example, a credit-worthy guarantor with exposure under one or more
guaranties may be very motivated to (i) facilitate a workout, (ii) prevent the
holder of the loan from exercising remedies, or (iii) facilitate the transition of
ownership of the property. The loan may include a completion guaranty (if
the loan has a renovation component, even if the loan otherwise is not a
construction loan), a full or partial payment guaranty, an interest and carry
guaranty, and/or an environmental indemnity, all of which must be reviewed
to determine whether they are enforceable and whether recovery rights
have been or may be triggered.
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Acquiring Debt/Guarantor/Sponsor, cont.

• The same goes for any non-recourse carveout guaranty - which may require the most scrutiny,
both as to (i) what the document says, as well as (ii) to determine whether any facts exist which
may trigger any of the carveouts. This assessment may not be fully possible until the debt is
acquired, so the investor’s initial diligence should be directed towards what “bad acts” are covered
by the guaranty, and what level of liability is triggered by each act (e.g., liability only for losses
attributable to the carveout, or full recourse for the entire loan). Some examples of relevant
carveouts include bankruptcy/insolvency-related events, which often (although not always) trigger
full recourse for the debt against the guarantor. Similarly, a carveout for interfering with the
lender’s exercise of remedies may trigger recourse (full or losses/damages recourse). These may
prove to be sufficient to discourage the sponsor from taking such actions and interfering with or
delaying the investor’s desired outcome in purchasing the debt.

• Other carveouts, e.g., “waste,” or misapplication or misuse of funds, before or after an event of
default, could also be relevant; events triggering one or more of these recourse provisions may or
may not be discernable from the financial and other information available – but those facts may
not always be obvious. For example – let’s say a borrower engages in workout discussions with
the original lender, and during that time, the borrower is able to lease space to a new tenant (and
the original lender approved). The lease required tenant improvements to be paid for by the
landlord/borrower -- but not having enough cash on hand, the borrower’s investors advanced
funds. And after the debt was sold, the new debt holder discovered the borrower had re-paid the
equity advances from available cash flow while still in default – a violation of the loan documents
triggering recourse for recovery of that cash. The threat of potential liability for the guarantors
created tremendous leverage for the new holder of the debt, and ultimately resulted in the
borrower giving a deed-in-lieu of foreclosure (and also paying back some of the funds).
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Acquiring Debt/Enforcement Options

• Understanding enforcement options is critical on every loan purchase,
whether or not the loan is distressed or in default. Prior to purchase,
purchasers should give thought to a potential forbearance agreement with
the borrower in the event the loan becomes past due. A forbearance
agreement may give the purchaser time to negotiate a modification of the
loan with the borrower, but may be unwise if the purchaser believes
negotiations would drag on, or the borrower would be unable to meet a
modified commitment. Thinking through the benefits of forbearance before
purchasing the loan will streamline the enforcement process. The
purchaser should also prepare to exercise rights under any assignments of
rents, leases, or other contracts, including becoming familiar with the
content and recipients of all required notices, and, to the extent practical,
preparing those notices concurrent with closing. If a modification is likely in
the near term, purchaser should urge the borrower to begin the process of
procuring a new title insurance commitment. Finally, if a default has
occurred or is imminent, the purchaser should be prepared to institute
foreclosure immediately upon purchase, in order to maximize enforcement
options.
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Acquiring Debt/Enforcement Options, cont.

• Some of the questions to consider in reviewing
enforcement options on a set of loan documents include:
• Are there provisions requiring cash management, and have

they been implemented?
• What other defaults may exist beyond any payment default,

and what rights and remedies do those defaults create for
the lender?

• What reserves are provided for, are they properly funded,
and what use can the lender and sponsor make of those
funds while a default exists?
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Acquiring Debt/Enforcement Options con’t

• Foreclosure mechanisms vary widely from state to state,
and purchasers should apprise themselves of local law
and procedures prior to purchase. The purchaser should
determine whether the jurisdiction permits non-judicial
foreclosure in addition to judicial foreclosure, imposes
any taxes on foreclosures, or imposes any other
obligations on foreclosing lenders. The purchaser
should also determine whether the borrower has a right
of redemption, and what effect foreclosure will have on
tenants’ leases.
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Acquiring Debt/Tax Considerations

• What tax considerations face an investor who buys distressed real property debt? If the investor is
buying the debt at a significant discount—this will trigger the “market discount” rules under the
Internal Revenue Code. The investor will step in the shoes of the seller with respect to any
original issue discount (OID) that accrues on the debt & doesn’t have to accrue more OID year-to-
year just because it bought at a discount. But the market discount in the note must be recognized
if the investor later sells or exchanges the debt (or forecloses on the underlying real estate):
basically, the amount of the discount that would have been accrued as if it were extra OID on the
date of the later sale, exchange, or foreclosure must be recognized as ordinary income, although
the investor can elect to recognize the market discount accruals on a current basis. There are
other considerations as well — for instance, if the buyer of a note at a discount used debt to
finance the acquisition, the interest deductions on the debt will be suspended (at least to the
extent the deductions exceed the amount of income earned on the note purchased with the
proceeds of the debt) until the market discount is recognized.

• The investor who purchases distressed real property debt at a discount must be cognizant of
modifications or amendments to the debt. For example, if there is a “significant modification” of the
purchased debt, and the face amount of the debt is $100mm or less (or more than $100mm but
not “publicly traded” as determined under the tax regulations), generally the debt is treated as
exchanged for new debt with a fair market value deemed to be the face amount. This means the
investor of the discount debt could recognize immediate gain - As an example: an investor
purchases an $50mm tranche of real estate debt for $10mm, and then shortly thereafter agrees to
amend the debt in a way so as to trigger a “significant modification.” The investor could face an
immediate $40mm tax gain—the difference between the face amount of $50 million and the
investor’s purchase price/tax basis of $10mm.
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Acquiring Debt/Tax Considerations, cont.

• So, when is a modification or amendment of a loan enough to trigger a
“significant modification”? There is no black & white answer, although there
are some safe harbors and guidelines in the tax regulations.

• A lender’s decision merely to forbear on enforcement is usually not a
significant modification for 2 years (or for as long as good faith negotiations
continue, or during the course of the borrower’s bankruptcy proceeding, if it
is in one).

• Modification of the yield on the instrument will be a significant modification if
large enough (and “large enough” is not that large—basically, a change in
yield greater than the greater of (1) 25 basis points or (2) 5% of the yield of
the unmodified loan is generally enough to trigger a significant modification).

• Extension of time to make interest or principal payments may not be a
significant modification if the delay is not too long—the safe harbor is that
extensions that are less than the lesser of (1) 5 years or (2) 50% of the
original term of the instrument will generally not be a significant modification.

• There are other safe harbors, and if an amendment or a modification does
not fall within a safe harbor, the test becomes a nuanced one and is based
the applicable facts and circumstances.
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Foreclosure Sales

• Another way to acquire distressed assets is through a lender’s foreclosure sale.
Foreclosure sales of real estate are fairly common. The sales process is public and
laid out in detail in state statutes. A buyer can obtain title to distressed real estate by
submitting a bid at the sale, and after waiting out any applicable redemption periods,
title to the real estate is confirmed in a public trustee’s deed issued to the buyer. The
buyer will take title free of all liens junior to the lien being foreclosed, and will take
subject to any senior liens. A buyer will want to coordinate insurance from a title
company in connection with its bid.

• Using Texas as an example, foreclosures in Texas are mostly non-judicial, meaning
there was no court involved in the filing of the foreclosure. However, you may
encounter foreclosed properties that were filed with a court and ordered by a judge.
Non-judicial foreclosures auctioned off on the first Tuesday of each month.

• When you purchase a foreclosed property in Texas, you will be buying it as-is. For
this reason, it is important to thoroughly conduct due diligence before purchasing
property at a foreclosure sale in order to minimize the risk of taking title subject to
stray mechanics’ liens and other issues that cloud title. It is recommended that a
prospective purchaser obtain a title report and copies of the warranty deed and any
deeds of trust or other lien instruments affecting the property. Further, it may be
prudent to contact the trustee named in the notice of sale and ask them to provide
any additional information regarding the property that could not be obtained by other
means.
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Foreclosure Sales, cont.

• The past or continuing presence of hazardous substances can impose huge potential
liability (particularly on commercial properties) since both Texas and federal law
provide that any owner of property (including the investor) is jointly and severally
liable with any prior owner for cleanup costs. The Texas Commission on
Environmental Quality (“TCEQ”) maintains a web site at tceq.texas.gov where the
environmental history of a property can be researched.

• Foreclosures can be rendered void by last-minute bankruptcy filings. Some
professional investors will check with the bankruptcy clerk’s office the morning of the
sale to make sure that the borrower has not filed under any chapter of the U.S.
Bankruptcy Code before they bid on the property. A prudent practice. Note that the
bankruptcy clerk’s office opens at 9 a.m. and bidding commences at 10 a.m.
Checking bankruptcy filings is a wise precaution if the borrower has previously filed or
threatened bankruptcy. It can be cumbersome and inconvenient to get money back
from a trustee on a void sale; plus, there are lost time and opportunity costs to
consider.

• The lender often bids the amount of the debt plus accrued fees and costs, so this bid
can be anticipated. If the sale generates proceeds in excess of the debt, the trustee
must distribute the excess funds to other lienholders in order of seniority and the
remaining balance, if any, to the borrower.
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REO Sales

• A prospective purchaser may choose to acquire title to the property directly from the
lender, assuming the lender is the winning bidder via its credit bid. Under this
alternative, the purchase of the property is handled like the customary purchase of
any other real property. Accordingly, the lender/seller and purchaser would negotiate
a traditional purchase and sale contract, although it is very unlikely that the lender (or
other winning bidder), which just acquired title following a foreclosure, would be
willing to provide many warranties or representations in the contract. In this scenario,
the purchaser is able to avoid the risks and challenges associated with the
foreclosure process, such as the borrower’s right of redemption, phantom income,
and liability for past due assessments payable to a condominium or homeowners’
association. Subsequent to the foreclosure, the lender will be responsible for those
past due assessments. Consequently, the purchaser who subsequently acquires the
property from the lender will need to be sure to require such assessments be paid by
the lender so that the purchaser will only be liable for its own assessments.
Disadvantages to this approach, however, include the likelihood that the purchase
price for the property will be the highest of all the options discussed.
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Evaluating Distressed Real 
Estate
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Due Diligence

• It is beyond the scope of this article to discuss all of the due diligence
investigations associated with acquiring distressed real estate under the
options noted, but there are some basic due diligence issues to consider in
all of these scenarios. In the case of a short sale, even if a seller makes
representations or warranties in a sale contract, a purchaser cannot rely on
the seller being around or having the financial wherewithal to honor them
after the closing. In the case of an REO sale, it is very unlikely that a lender
will provide many warranties or representations about the property to a
purchaser. If the purchaser bids at the foreclosure sale, the purchaser
receives no representations or warranties whatsoever. As such, it will be
incumbent upon the purchaser to perform all of its due diligence
investigations thoroughly in advance. Many of the due diligence issues
mentioned below are best addressed with the involvement of professional
consultants, including an experienced real estate attorney, and all of them
should (ideally) be concluded to the purchaser’s satisfaction before the
purchaser’s earnest money deposit becomes non-refundable under the
terms of the applicable Contract for purchase.
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Due Diligence, cont. / Physical Condition

• To reiterate, the purchaser should always inspect the physical
condition of the property and determine its current market value,
taking into account its condition. Since distressed properties
frequently require repairs and may have building or health code
violations, inquiries should be made of those governmental
departments, and renovation and remediation costs determined.
Distressed properties may also have environmental problems, so
many purchasers obtain a phase one environmental site
assessment, if access to the property is indeed possible. This can
be used to establish the purchaser’s entitlement to an “innocent
purchaser” defense under applicable environmental laws.
Governmental agencies have typically imposed more significant
liability on a purchaser who does not perform basic environmental
due diligence before acquiring property that turns out to have
environmental problems.
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Due Diligence, cont. / Land Use & Entitlements

• If the distressed property is not already developed, or if it
is intended to be re-developed, it will be necessary to
determine what development entitlements exist, and
whether they run with the title to the property or can be
acquired in the context of a proposed purchase. These
situations can present unique challenges that are difficult
to resolve without the borrower’s cooperation. Issues
involving concurrency, road and utility capacity, school
capacity and moratoriums should also be considered.
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Due Diligence, cont. / Leases 

• If the property is occupied by tenants, a prospective purchaser should obtain and review the terms
of their leases and any agreements that the tenants signed with the lender. Leases which provide
for below market rent or other “sweetheart” deals given to tenants should be foreclosed and
extinguished if possible. Whether a tenant’s rights can be extinguished in a foreclosure depends
upon the respective priority of the lender’s mortgage vis-à-vis the tenant’s lease, which is normally
established by the dates they were entered into, with the first in time having priority. However, their
respective priority might be adjusted by the lender and the tenant having entered into a
Subordination, Non-Disturbance and Attornment Agreement (SNDA) at the initial loan closing, or
by virtue of a self-operating subordination clause in the lease, making the lease junior to the
mortgage even if the lease would otherwise have had priority. An SNDA is used when a lender
wants a prior lease subordinated to the mortgage, and also wants the tenant to agree to attorn to
(i.e., recognize as its landlord) a purchaser of the property who acquires it as a result of the
foreclosure of the mortgage or receipt of a deed in lieu of foreclosure. The tenant, however, will
not typically agree to these concepts unless the lender agrees to include a non-disturbance
provision whereby the lender agrees, for itself and any successor, that it will not disturb the
tenant’s possession and will honor the lease so long as the tenant is not in default. As such, even
if an SNDA has been signed making the lease junior to the mortgage, the lender may not be able
to extinguish that lease in a foreclosure unless the tenant is in default, which will require some
investigation.

• It may not be possible to extinguish the rights of all tenants in a foreclosure, and sometimes
lenders do not elect to do so even when they have that right. If the purchaser acquires the loan
documents and completes the foreclosure itself, the purchaser may choose to extinguish select
junior leases during the foreclosure process.
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Due Diligence, cont. / Title Considerations

• As mentioned above, a prospective purchaser should also review the status of title to
the mortgaged property during the purchaser’s due diligence period. A title insurance
company or agent can examine the title (typically for a few hundred dollars unless it is
a particularly large or complicated project) and issue the purchaser a title insurance
commitment itemizing all matters affecting the title, including taxes and other liens,
recorded restrictions, easements and similar matters. If the purchaser is buying loan
documents from the lender, the title insurance company should still examine the title
for the purpose of being able to issue the purchaser an “assignment of mortgage
endorsement” to the lender’s title insurance policy, insuring the assignment of the
lender’s mortgage to the purchaser as of the closing. If the foreclosure has been
concluded and the purchaser is buying a REO, or is bidding at the foreclosure sale,
the title company should examine the foreclosure proceedings for propriety and
sufficiency so that no exceptions to title exist on account of deficiencies in those
proceedings. A prudent purchaser will review the title insurance commitment and all
exceptions and encumbrances in advance and obtain an assignment of mortgage
endorsement to the lender’s title insurance policy (if the purchaser is buying loan
documents) and an owner’s title insurance policy when it acquires the title, so the
amount of the title insurance premiums should be taken into account when
negotiating the purchase price.
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Due Diligence, cont. / HOA Assessments

• If the property is subject to a homeowners’ association, a
purchaser should determine whether and to what extent
there are outstanding assessments, since a purchaser
may be liable for some or all of them. It is also possible
that there are other violations of a Declaration of
Covenants affecting the property. Inquiries to the
applicable association can provide comfort on these
matters. If the inquiries disclose issues, they will need to
be addressed or the purchase price adjusted to account
for them. Additionally, it may be possible for the
purchaser to obtain title insurance coverage (for an
additional premium) against potential violations of
covenants and restrictions affecting the property as part
of the owner’s title insurance policy that the purchaser
obtains at closing.
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Due Diligence, cont. / Taxes

• Due diligence should always include review of the property’s status under
any applicable tax laws. Past due taxes can create impediments to holder’s
recovery, either by stalling foreclosure or burdening the property beyond the
value holder can capture from it.

• The purchaser should carefully examine any state or local ad valorem taxes
on the property, as a failure to pay such taxes may result in a tax
foreclosure. In Texas, for example, a tax foreclosure for failure to pay ad
valorem taxes would wipe out a purchaser’s interest in the property, and
proceeds of the sale would first go to the taxing authority before being
applied to the lien holders in order of priority. Other state and local taxes
would be subordinated to the purchaser’s lien, however.

• Federal tax liens may also pose a barrier to foreclosure: if there is an IRS
lien on the property, notice must be given to the IRS 25 days prior to the
foreclosure. Therefore, a search for IRS liens must be performed more
than 25 days prior to any planned foreclosure sale, and should be
conducted again immediately prior to the sale, to avoid any issues with the
ultimate sale. If necessary, the foreclosure sale can be postponed to allow
for notice to be given. IRS lien priority is determined according to the
internal revenue code.
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Due Diligence, cont. / Taxes

• In deals where there is ongoing or recently completed
construction, the purchaser should take particular note of any
existing or potential mechanic’s liens. Unlike most liens, for
which first-in-time or notice rules determine priority,
mechanic’s liens receive first priority on “removables”, or
items installed on the property that can be removed without
causing damage.

• If there are any contractors or subcontractors who have not
been paid, or if the borrower’s finances are such that the
purchaser has concerns about the borrower’s ability to pay for
work currently being performed, the purchaser should be
wary. The purchaser should also determine whether the
owner’s contractors have provided waivers of mechanic’s
liens, and whether those waivers conform to the statutory
mechanic’s lien waiver forms or requirements of the
jurisdiction where the real property is located, if any.
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Agreement - Key Buyer 
Protection Provisions
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Purchase & Sale Agreements – Buyer Protections

• If a buyer is purchasing distressed property via a short sale, REO, a 363 sale, or
receivership, a Purchase & Sale Agreement (PSA) will invariably be used.

• Short Sales - are special provisions usually included in a purchase and sale
agreement to reflect that the property is being sold as a short sale? The answer to
this question is yes. Most purchase and sale agreements on properties being sold
as short sales will state that the agreement is subject to the agreement of the lender
to take less than what is owed on the mortgage so that the amount paid by the
buyer will be sufficient to clear title and pay the amounts needed to close the
transaction, including the fees of the closing attorney and the commission of the
real estate broker. This gives the lender almost complete discretion to either
approve or disapprove the ultimate sale of the property. Buyers will often try to
protect themselves against overly long delays by including a provision in the
purchase and sale agreement that if the property is not approved for a short sale by
a particular date, the buyer can terminate the contract. They will also sometimes
set the closing date to be certain number of days from the date that the short sale is
approved by the lender. Some buyers of distressed properties try to delay paying
for property inspections until after the short sale is approved. However, there is a
greater likelihood that the short sale will be approved when there are no unfulfilled
contingencies in the purchase and sale agreement and the buyer is ready to close.
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Purchase & Sale Agreements – Buyer Protections

• Every short sale results in a potential tax event for the seller. This area of tax is an important
part of each and every attorney consultation in preparation for a short sale.

• As noted, the buyer should, of course, try to obtain from the seller as much information and time
as is reasonably necessary in order to evaluate the purchase of a distressed asset.
Undoubtedly, though, in many distress situations there will be significant limitations in the
materials and the time that the seller is willing or able to provide, which the Buyer should
counteract by obtaining representations and warranties to verify the information provided by the
seller and to try to gain comfort that there are no material undisclosed problems regarding the
asset. The Buyer should focus on obtaining representations and warranties as to those matters:
(1) those which are critical to avoiding a materially adverse economic impact, and (2) cannot
reasonably be ascertained by other means, such as record searches, third party estoppels, or
direct due diligence (all as further described below). Some examples of such critical
representations and warranties will include: (A) in the context of distressed real estate being
acquired subject to a loan, the amounts of the outstanding indebtedness (including a breakdown
as to principal, interest, fees, etc.) and reserve balances, and the non-existence of any
undisclosed loan modifications or material borrower correspondence; and (B) in any distressed
asset context, the non-existence of undisclosed lease modifications or default notices, notices of
noncompliance with building codes, zoning ordinances or environmental regulations, or liability
matters (including threatened litigation regarding personal injury or property damage relating to
the property).
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Purchase & Sale Agreements – Buyer Protections

• One very important concept for a buyer to keep in mind is that representations and warranties
are only as valuable as the strength of the party providing them and liable for their breach. If the
entity that is providing, and is liable for, the representations is a special purpose entity owning
no assets other than the distressed asset, then there would be nothing with which to
compensate the buyer if the buyer later discovered that a representation was false, inaccurate,
or incomplete.

• The same problem exists when the party is insolvent and has little or no resources with which to
compensate the buyer in the event of a breach. Specific wording is also central to the value of
representations, as “knowledge” and “materiality” qualifiers can considerably dilute their
practical effectiveness given problems of proof. Ultimately, the extent to which a Buyer should
pursue and rely upon representations and warranties comes down to a balancing analysis: on
one hand, representations and warranties can often be obtained quickly and cheaply without
involvement of third parties, however, their utility may be seriously diminished if they are
excessively qualified or given by a special purpose entity or an insolvent party; on the other
hand, the use of record searches, direct due diligence and third party estoppels offers
independence and greater reliability, but can be expensive, time-consuming, difficult to obtain,
and may not address many latent problems buyers must confront.
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Purchase & Sale Agreements – Buyer Protections

• Whether the distressed real estate is being sold by an owner/operator as opposed to a sale by a
lender or receiver will greatly impact the information that is provided to the Buyer and the
appropriate balance of direct and/or third party due diligence as compared to reliance on seller
disclosures and representations and warranties. If the seller is a lender or receiver who has
taken ownership or possession of the property from the owner/operator, then the lender or
receiver will usually have limited knowledge of the property. Their information about the
operations and performance of the property will typically be derived (1) from the limited (and
possibly inaccurate) information provided to the lender during the loan term by the
owner/operator, and (2) from the lender’s or receiver’s direct knowledge of operations during the
limited period of time that it has operated the property.

• If, however, the distressed real Estate was conveyed to the lender pursuant to an agreement
with the owner/operator, the lender may have obtained more complete information regarding the
historical operations of the property and, possibly, representations and warranties from the
owner/operator or its principals (which may or may not be reliable). The circumstances of the
conveyance of the property to a lender or receiver can certainly alter the representations and
information that it is willing and able to provide. In most cases, however, a buyer will obtain very
limited representations and warranties in an REO sale. The Buyer can potentially compensate
for these limitations by requesting greater access to the project and a longer period of time to
directly conduct due diligence and obtain third party analyses, and by obtaining complete
disclosure of all documentation and other information that the lender or receiver has regarding
the distressed real estate.
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Financing Options
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Financing Options

• There are a variety of methods used to finance the acquisition of distressed real estate:

○ Conventional means a bank or traditional loan office. With conventional financing, the lender
will look at three things to underwrite a deal. The lender will qualify the (i) buyer, (ii) property,
and (iii) property’s location. The lender will also look at the financials of the property which is
a problem with distressed properties. Invariably, the financials of a distressed commercial
property won’t qualify for a typical loan.

○ Hard money loans – if the acquisition will not work for conventional financing, the buyer can
use a hard money loan. Hard money loans are expensive and the leverage is low. The
interest rates can be between 12 to 15%, and it can cost 4% to 6% upfront origination points
as well just to use the money. Typically, hard money lenders will want a security interest in
anything and everything (e.g., a pledge of the equity in the mortgage borrower in addition to a
pledge of the real estate itself).

○ Bridge Loan: A bridge loan, on the other hand, is a gentler form of hard money. It’s called a
bridge loan because it allows you to buy the property, fix it up, and then it bridges you towards
permanent financing; so a bridge loan is a temporary loan. The interest rates may be as low
as 7 to 8% and may only cost you 1-2% upfront origination points. But the maturity date will
typically be 1 year or less, and like the hard money loan, a security interest will be requested
in everything the lender deems necessary to address risk.
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What is a 363 Sale?

• Distressed deal approach in which debtor sells assets via formal process 
under Bankruptcy Code

• 363 asset sales can run the gamut from (i) discrete assets (e.g., single 
asset real estate) to (ii) over-burdened companies that can not finance or 
survive a restructuring, to (iii) the sale of entire large enterprises

• Sale can be of real or personal property or a combo of both
• Can also have a sale process to acquire lease rights

• Sales processes and solicitation of offers can occur (i) wholly inside Chapter 
11, or (ii) before Chapter 11 filing with consummation of the deal shortly after 
a Chapter 11 filing 
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Why use a 363 Sale?

• Buyer’s Perspective
• Necessary 
• Strategic 
• Financial

• Liability Issues
• Free and clear order from the Bankruptcy Court

• Safeguards
• Certainty 
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Key Pre-Filing Considerations

• Financing Post-Petition Operations
• The Company will need to ensure it has access to sufficient liquidity to fund the 363 

sale process
• DIP Financing / Use of Cash Collateral

• Milestones
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Timeline of 363 Sale Process in a Chapter 11 Case
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Section 363 – Initial Solicitation of Buyers

• Initial process parallels traditional “healthy” M&A sale process:
• Confidential marketing effort undertaken to solicit interest from one or more potential buyers
• No fixed rules governing the manner in which the company markets its assets for sale

• However— 363 process introduces a number of procedural 
departures from a traditional sale process:
• Speed - process is typically conducted quickly:
○ Ability to close quickly becomes a paramount objective and a differentiating attribute of buyers

• Constituencies - lenders and other creditor constituencies may be (usually are) heavily 
scrutinizing process

• Disclosure - in general there is comparatively greater and more immediate disclosure but 
auction participants are required to submit to several unique confidentiality requirements
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Financial Advisors

• Roles of Financial Advisors in the Chapter 11 Process
• Investment Bank
○Advise as to the optimal marketing strategy for the 363 sale process and 

will otherwise assist the Company in the marketing and sale process 
• Financial Advisor
○ Advise the Company on sizing of any debtor-in-possession facility 
○ Assist the Company in negotiating a facility if needed and budgeting
○ Work with the Company in preparing its schedules and statement of financial affairs within the 

first two weeks of the case (unless such deadline is extended by court order)
○ Analyze and reconcile filed claims by creditors
○ Prepare the Company’s periodic reporting 
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Stalking Horse or Wild Horses

• Stalking Horse Bidder 
• Advantages
• Break-up Fees
• Expenses

• What happens without a stalking horse?
• Natural competition
• A late horse – post-bid procedures selection
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Timeline of 363 Sale Process in a Chapter 11 Case
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Section 363 – Auction Process

Bidding Procedures:
• In noticing an auction for the proposed sale of a debtor entity, a 

bankruptcy court will typically impose procedures that must be complied 
with by all bidders 

• Typically such procedures include:
○Deadline for bid submission
○Procedure and amount of good faith deposit
○Requirements to be considered a “qualified bidder”
○Date, time, and location of auction
○Date and time of sale hearing
○Cure procedures for lease / contract counterparties
○FTC approval (if applicable)
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Section 363 – Auction Process

Notice:
• Notice must be to all creditors and interested parties 
• Notice is often published to attract bidder and other interested parties

Due Diligence:
• Courts generally require equal access to due diligence materials to create 

a level playing field
• Burden is on buyer to conduct extensive due diligence or suffer 

consequences because sales are “as is” often without any meaningful 
representation or warranties
○ Stalking Horse advantage vs. Competitive Bidder

• If any title work is needed or a Phase 1, this should be included in 
diligence checklist for a potential buyer
○ In some cases this may be provided by the Debtor to facilitate sale process
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Section 363 – Bid Package Materials

To get a seat at the table as a “Qualified Bidder,” a bidder typically must 
provide the following before auction
• Strategic consideration – Initial bid, scope of assets (multiple properties to 

bid on), liabilities needed
• Asset Purchase Agreement with description of the property to be acquired
○ Simpler if just a real estate bid, but more complicated if real and personal property
○ Mark-up against the Stalking Horse Agreement (if any)

• Good faith deposit – usually 5-10% of bid
• Proof of financial ability to close – bank letter, balance sheet, SEC filing
• Board or other approval in writing
• Any other approvals that are needed
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Timeline of 363 Sale Process in a Chapter 11 Case
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Section 363 – Auction Process

The AUCTION!!

○ Strategies as a competitive bidder
• How does it work?

• Different types
• Key considerations in making bids

• Monetary terms
• Non-monetary terms

• Be ready for something wild to happen
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Post-Auction

• Sale Approval Hearing
Higher and Better Offers:

• Section 1129 of the bankruptcy code sets out the so-called “Best Interests” 
test which stipulates:
○All holders of impaired claims receive property with a value no less than 

what they would receive if the Company were liquidated
• The court recognizes that the higher offer is not always better. In 

evaluating competing bids, courts look at whether financing (or other 
terms) are contingent, whether regulatory approvals have been obtained, 
and likelihood the bidder will close
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Section 363 – Sale Approval and Closing

Hopefully someone is the winner:
• Post-Approval/Pre-Closing Activities
• Sale Close
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Section 363 – Chapter 7

A 363 sale can also take place as part of a Chapter 7 proceeding 
where the bankruptcy trustee is selling the assets to satisfy claims
• Bid procedures and sale process may be similar
• Also may be able to negotiate a sale without formal bid procedures 

and auction if limited interest in the asset
• Possible but less likely in a Chapter 11
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Section 363 – Lease Sales

The 363 sale process may also take place with respect to the debtor’s 
rights under a lease
• This has taken place in large and smaller retail cases as an example
• Might be attractive to assign rights under a “below market” lease

• Technically the buyer is acquiring the debtor’s rights under the lease, 
which are assumed and assigned under section 365 of the bankruptcy 
code

• Landlord may bid to take over the lease to prevent continued below 
market tenancy

• Bid and auction process may be similar to a fee interest sale
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Faegre Drinker Biddle & Reath LLP

Receivership Sales



What about Receiverships?

• A Receivership is similar to a bankruptcy case in many ways, but is 
governed by state law, which can vary widely
• Can also be a remedy to facilitate a foreclosure

• Receivership is usually sought by lenders as a remedy after a default
• So this is not necessarily a consensual proceeding, and can lead to dynamics that 

differ from a 363 sale
• Example: Lender to a hotel seeks receivership over the property to maintain 

operations after a default and to facilitate a sale to a new owner/operator
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Single real property sale

• Many receiverships concern a single real property asset (a “limited 
receivership”)
• Allows the property to be operated or managed by the Receiver while the sale 

process takes place to maintain value and operation
• This is an alternative to a foreclosure sale that could have negative ramifications 

during the sale process
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Sale Process

• The receiver typically will also act as the broker for the sale of the 
receivership property, but may hire an outside advisor too

• Generally, the sale process is similar to a 363 sale in terms of bids, timing, 
etc.
• May or may not be formalized in a court order

• Sometimes the sale is pre-negotiated and the receivership serves as the 
vehicle to complete a transaction
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Sale Process

• Sale process may or may not be supervised by the court
• Usually not as much oversight as in bankruptcy

• Typically can still obtain a court order approving the sale and protecting the 
buyer from subsequent claims 

• Not all states’ statutes provide for the sale to be “free and clear” of all liens 
and claims
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Conclusion
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Conclusion

• The desire of hedge funds and investors for distressed real estate will
become very strong as the Federal Reserve continues to raise rates –
fighting inflation is a hot button for the Biden Administration – and counsel
should be ready to adapt to a fluid and dynamic economic environment.
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