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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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North Carolina 
Condemnation Law 101

B. Joan Davis
April 29, 2021



Constitutional 
Protections

 Fifth Amendment:  “…nor shall 
private property be taken for public 
use, without just compensation.” 

 Fourteenth Amendment:  “nor shall 
any State deprive any person of life, 
liberty, or property, without due 
process of law.”



NC Constitution does not 
provide for Eminent Domain

 Article I, Section 19 of the NC Constitution states 
that "[n]o person shall be…in any manner 
deprived of his … property, but by the law of the 
land." 

 The North Carolina Supreme Court has ruled 
that the fundamental right to just compensation 
for property taken by eminent domain arises 
from this section. Long v. City of Charlotte, 306 
N.C. 187, 293 S.E.2d 101 (1982).



Useful Definitions
Eminent Domain – the power to divest right, title or interest 
from the owner of property upon the payment of just 
compensation.

Condemnation – the procedure prescribed by law for 
exercising the power of eminent domain.

Owner – includes the plural when appropriate and means any 
person having an interest or estate in the property.

Property – any right, title, or interest in land, including leases 
and options to buy or sell, and also includes rights of access, 
rights-of-way, easements, water rights, air rights, and any other 
privilege or appurtenance in or to the possession, use, and 
enjoyment of land.
N.C.G.S. § 40A-2



How Does a Taking Occur?
 NCDOT Highway Projects – Governed by 

N.C.G.S. § 136-103, et seq.  (also Dept. 
of Administration and some Municipalities 
that have been granted this authority)

 All other takings for public purposes by 
private or public condemnors are 
governed by N.C.G.S. § 40A – 1, et seq., 
including:  Most Municipal Governments, 
School Boards, Utility Companies, 
Railroad Companies, etc.



NCDOT CONDEMNATIONS
 NCDOT initiates the Condemnation Action by filing a Declaration 

of Taking and a Complaint, which contain the following:
1. A statement of authority.
2. A description of the entire tract or tracts affected by the taking.
3. A statement of the interest in land taken for public use.
4. The names and addresses of those persons who may have or 

claim to have an interest in said lands, so far as the same can by 
reasonable diligence be ascertained.

5. A statement of the sum of money estimated to be just 
compensation.

6. For the Complaint only – A prayer that there be a determination 
of just compensation.

N.C.G.S. § 136-103

 “Quick take” - Title passes immediately upon the filing of the 
Complaint.  Memorandum of Action recorded in the Register of 
Deeds.  N.C.G.S. § 136-104



Weird things about 
NCDOT Condemnation Pleadings

 You have 12 months to file an Answer to the NCDOT’s Complaint (but only 
120 days if taking is by the State through the Department of 
Administration, or if by any other public condemnor (i.e. under N.C.G.S. §
40A –40, et seq.)) N.C.G.S. § 136-107

 Failure to file and Answer “shall constitute an admission that the amount 
deposited is just compensation and shall be a waiver of any further 
proceeding to determine just compensation.” N.C.G.S. § 136-106 and 107

 One saving grace – “at any time prior to the entry of the final judgment the 
judge may, for good cause shown and after notice to the plaintiff extend the 
time for filing answer for 30 days.” This is an exception to the Court’s normal 
discretion under the Rules of Civil Procedure. Pelham Realty Corp. v. Board 
of Transp., 303 NC 424, 279 S.E.2d 826 (1981). N.C.G.S. § 136-107

 NCDOT may file a reply within 30 days of the Answer, however, affirmative 
allegations of the Answer “shall be deemed denied” with or without a reply.

N.C.G.S. § 136-106



Other quirky things to know
 An owner may apply to the court for disbursement of the deposit “without 

prejudice” to further proceedings in the cause to determine just 
compensation. 

N.C.G.S. § 136-105
For effect of dismissal of Answer, see City of Charlotte v. University Financial, 
818 S.E.2d 116 (2018), affirmed without precedential value 373 NC 325 (2020)

 The DOT has 90 days after the Answer is filed to file and serve a plat of the 
land taken and such additional area as may be necessary to properly 
determine the damages (called the “Taking Map” or “Court Map”). 

BUT ask for this in discovery as well!
N.C.G.S. § 136-106

 Section 108 Hearings – After the plat is filed, the judge, upon motion and 10 
days notice “shall hear and determine any and all issues raised by the 
pleadings other than the issue of damages.” (Practically, such hearings can 
be like a mini-trial or can be similar to a summary judgment motion or a 
motion in limine, but should not be confused with such motions.)

N.C.G.S. § 136-108  
[Note - An adverse ruling under Section 108 is immediately appealable. North 
Carolina Hwy. Comm’n. v. Nuckles, 271 N.C. 1, 155 S.E.2d 772 (1967).]



Who is entitled to “Just Compensation?”

1.Landowner -
2.Mortgage Lender -
3.Tenant –
4. Other Interested Parties -

Remember - Owner –means any person having an 
interest or estate in the property.

It is important to do a title search and read the 
Easements, Restrictions, Leases, Deeds of Trust, 
Subordination Agreements, etc. to determine the 
parties’ respective rights.



 "where there are several interests or estates in a 
parcel of real estate taken by eminent domain, a 
proper method of fixing the value of, or damage to, 
each interest or estate, is to determine the value of, 
or damage to, the property as a whole, and then to 
apportion the same among the several owners 
according to their respective interests. . .”. 

Barnes v. North Carolina State Highway Commission, 
257 N.C. 507, 126 S.E.2d 732 (1962).

North Carolina Supreme Court



Don’t forget about the Lender
• Lenders almost always have rights to 

the condemnation proceeds.
• Lenders may or may not have rights 

superior to your client.
• It is important to study the title 

documents to determine the parties 
respective rights.



How to determine damages?
Measure of Damages - N.C.G.S. § 136-112

1. “Where only a part of a tract is taken, the measure of damages for said 
taking shall be the difference between the fair market value of the 
entire tract immediately prior to said taking and the fair market value 
of the remainder immediately after said taking, with consideration 
being given to any special or general benefits resulting from the 
utilization of the part taken for highway purposes.”

2. “Where the entire tract is taken the measure of damages for said 
taking shall be the fair market value of the property at the time of the 
taking.”

Shortcoming - Fair Market Value – what a willing buyer would pay a 
willing seller, but in a Condemnation Case, the owner is not a willing seller, 
and there is no market for much of what the NCDOT wants to 
buy.



Consider this Taking
Yellow = ROW

Green= PUE

Orange = TDE

Blue = TCE

Complaint the PUE 
“shall be used by 
the DOT for 
additional working 
area during the 
above described 
project.”



Is there a “fair rental value” for this?



Who can testify about Fair 
Market Value?

Real estate appraisers

Real estate brokers and Real estate developers

People familiar with the land, including Owners and others.

The trial court should admit any relevant evidence that will assist the 
jury in calculating the fair market value of the land.  
Dept. of Trans. v. M.M. Fowler, 361 N.C. 1, 637 S.E.2d 885 (20060

Any witness who has knowledge of the property from “experience, 
information, and observation” may give their opinion of value of the 
specific property.
State Highway Commission v. Conrad, 263 N.C. 394, 139 S.E.2d 553 (1965).



When to apportion proceeds



What is Inverse Condemnation?

§ 136-111. Remedy where no declaration of taking filed;
recording memorandum of action.

Any person whose land or compensable interest therein has
been taken by an intentional or unintentional act or omission of
the Department of Transportation and no complaint and
declaration of taking has been filed by said Department of
Transportation may, within 24 months of the date of the
taking of the affected property or interest therein or the
completion of the project involving the taking, whichever
shall occur later, file a complaint in the superior court …



How to file an Inverse Claim? 
The entire procedure is set out in § 136-111

• Complaint must include the names and places of 
residence of all parties who own any interest in the 
real estate. 

• Complaint shall allege with particularity the facts 
which constitute said taking together with the dates 
that they allegedly occurred. 

• Complaint shall describe the property allegedly 
owned by said parties and shall describe the area 
and interests allegedly taken. 



Memorandum of Action
 The plaintiff at the time of filing of the 

complaint shall record a memorandum of action 
with the register of deeds
 The names of those persons who the plaintiff is informed

and believes may have or claim to have an interest in said
lands and who are parties to said action;

 A description of the entire tract or tracts affected by the
alleged taking sufficient for the identification thereof;

 A statement of the estate or interest in said land allegedly
taken for public use; and

 The date on which plaintiff alleges the taking occurred, the
date on which said action was instituted, the county in
which it was instituted, and such other reference thereto as
may be necessary for the identification of said action.



Effect of Summons and 
Complaint in Inverse Case

 The allegations are deemed denied; however, 
the DOT may file answer within 60 days, and

 if the taking is admitted DOT shall deposit the 
estimated amount of compensation for said 
taking and file a map or plat of the land taken. 

 Otherwise, you follow the rest of Chapter 136 
to determine just compensation.



Knick v. Township of Scott
Federal Takings Claims 

Prerequisites Prior to Knick
 State litigation requirement: Property owners 

must exhaust all state court remedies before 
pursuing relief in federal court for violations of 
the Takings clause. Williamson County Regional Planning 
Commission v. Hamilton Bank of Johnson City, 473 U.S. 172 
(1985).

 No re-litigation at federal level of legal & 
factual issues resolved in state court. San Remo 
Hotel v. City and County of San Francisco, 545 U.S. 323 (2005). 



The Supreme Court Overrules 
the State Litigation Requirement
 “We now conclude that the state-litigation 

requirement imposes an unjustifiable burden on 
takings plaintiffs, conflicts with the rest of our 
takings jurisprudence, and must be overruled. 
A property owner has an actionable Fifth 
Amendment takings claim when the 
government takes his property without paying 
for it.” Slip op. at 2. Knick v. Township of Scott



Analysis of the Takings Clause

 ”Nor shall private property be taken for public 
use, without just compensation.”

NOT
 “Nor shall private property be taken for public 

use, without an available procedure that will 
result in compensation.” Slip op. at 6.



Practical Impact of the Knick 
Decision: Timing

 A property owner is entitled to compensation 
“as soon as the government takes his 
property without paying for it.” Slip op. at 8. 

 Later payment may remedy constitutional 
violation (but it does not negate the 
violation). Chief Justice Roberts writes, “A 
bank robber might give the loot back, but he 
still robbed the bank.” Slip op. at 11. 



Practical Impact of the Knick 
Decision: Venue

 Property owners are now able to bring federal 
takings claims at the time of the constitutional 
violation (when property is taken without 
compensation).

 No pre-requisite state action is necessary. 



Highway projects are 
messy and disruptive 
for our clients, but

the legal 
condemnation 
process doesn’t 
have to be.
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