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Background

The Spending Clause

The Spending Clause gives Congress the power to “lay
and collect Taxes, Duties, Imposts, and Excises, to pay the
Debts and provide for the common Defence and the
general Welfare of the United States.”

“[L]egislation enacted pursuant to the spending power is
much in the nature of a contract: in return for federal
funds, the [recipients] agree to comply with federally
imposed conditions.” Pennhurst State School and Hospital
v. Halderman, 451 U.S. 1, 17, 101 S.Ct. 1531, 67 L.Ed.2d
694 (1981).



Background

The Spending Clause

Contract Law Analogy

Legislation enacted pursuant to the spending power is much
in the nature of a contract: in return for federal funds, the
States agree to comply with federally imposed conditions.
The legitimacy of Congress' power to legislate under the
spending power thus rests on whether the State voluntarily
and knowingly accepts the terms of the “contract.” Pennhurst
State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981).



Background

Spending Clause Statutes

States today rely heavily on federal spending to provide public
services; federal funds account for just under a third of the average
state’s budget. Spending clause antidiscrimination statutes include:

• Title VI;

• Title IX;

• Affordable Care Act;

• Rehabilitation Act.



Background

The Spending Clause Statutes

The Spending Clause: Clear Notice

• Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 
U.S. 291, 126 S. Ct. 2455, 2456 (2006).Parents of 
disabled student, having prevailed in Individuals with 
Disabilities Education Act (IDEA) suit against school 
district, 297 F.3d 195, moved to recover expert 
consultant's fees.

• In a Spending Clause case, the key is not what a majority of 
the Members of both Houses intend but what the States 
are clearly told regarding the conditions that go along with 
the acceptance of those funds. Id. at 291.



Factual Overview

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562 (April 28, 
2022).

Parties:

Petitioner, Jane Cummings is deaf and legally blind, and
communicates through sign language.

Respondent, Premier Rehab Keller, P.L.L.C. (“Premier”) provides
physical therapy services and receives federal funding through
Medicare and Medicaid reimbursements.



Factual Overview

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1569 (April 
28, 2022).

Factual Background:

In 2016, Cummings sought treatment from Premier for her chronic
back pain. She requested Premier provide her with an ASL
interpreter for the appointments. Premier declined saying she could
communicate with her therapist using written notes, lip reading, or
gesturing.

Cummings found another provider but was reportedly unsatisfied
with her treatment.

Premier filed motion to dismiss for failure to state a claim.



Factual Overview

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562 ,1569 (April 
28, 2022).

Holding: U.S. District Court, Northern District of
Texas

Cummings had standing but she failed to state a
claim for damages under any of the cited statutes
[Title III of ADA, Section 504 of Rehabilitation Act,
Affordable Care Act, and the Texas Human Resources
Code] and failed to allege facts supporting her
equitable relief claim because the only compensable
injuries alleged were for “humiliation, frustration,
and emotional distress.”

On appeal, the Fifth Circuit affirmed the district
court’s judgment.



Issue Presented

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1571 (April 
28, 2022).

Appeal to the U.S. Supreme Court on August 21, 2020.

Oral Arguments Heard November 30, 2021.

“Whether the compensatory damages
available under Title VI and the statutes that
incorporate its remedies for victims of
discrimination, such as the Rehabilitation
Act and the Affordable Care Act, include
compensation for emotional distress…”



Holding

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562 (April 28, 
2022).

6-3 opinion (C.J. Roberts)

“Emotional distress damages were 
not recoverable in private lawsuits 
alleging violations of the 
Rehabilitation Act of 1973 or the 
Affordable Care Act.”



Findings:

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. at 1570-71 
(quoting Arlington Central School 
Dist. Bd. of Ed. V. Murphy, 548 U.S. 
291, 296 (2006).

Seminal Question:  
“Would a prospective funding recipient, at 
the time it ‘engaged in the process of 
deciding whether to accept’ federal 
dollars, have been aware that it would face 
such liability?  If yes, then emotional 
distress damages are available, if no, they 
are not.”



Findings:

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1571 (April 
28, 2022)

Compares with Barnes v. Gorman, 536 U.S. 181, 122 S.Ct. 2097 
(2002).

Whether punitive damages were available remedies in actions 
brought to enforce Spending Clause statute. 

Federal funding recipient must be on notice of the remedies specific 
to the relevant legislation, but also to those remedies traditionally 
available for breach of contract:

➢Compensatory Damages

➢Injunction

Holding:

Punitive damages only available when, “the conduct constituting the 
breach is also a tort for which punitive damages are recoverable.” 



Findings:

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1571 (April 
28, 2022)

Relying on the Court’s reasoning in Barnes, Chief Judge Roberts 
concluded:

In 2002, the Court did not find this exception was sufficient 
enough “to give funding recipients the requisite notice that 
they could face such damages.”

Presumes a funding recipient is aware only that a breach of 
the Spending Clause would result in the usual contract 
remedies in private suits.  

Based on the 2002 Court’s selected adverbs, remedies were 
to be “traditionally available,” “generally . . . 
available,” or “normally available for contract actions.”



Findings:
Cummings’ Position

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1573 (April 
28, 2022)

Restatement (Second) of Contracts sec. 355.

Loss Due to Emotional Disturbance

“Recovery for emotional disturbance will be 
excluded unless . . . the contract or the breach is 
of such a kind that serious emotional disturbance 
was a particularly likely result.”



Findings:
Cummings’ Position

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1575 (April 
28, 2022).

Liberal Minority

Award emotional distress, 
“where the injury entails 
more than a pecuniary 
loss, and the duty violated 
is closely associated with 
the feelings and emotions 
of the injured party.”

Conservative Minority

Several states reject the 
Restatement exception 
and forbid recovery of 
emotional distress 
damages even where the 
contract relates to non-
pecuniary matters. 



Findings:
Cummings’ Position

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1575 (April 
28, 2022)

Majority Approach
Most states limit “the award of emotional distress to a 
narrow group of cases rather than making them available 
in general wherever a breach would have been likely to 
inflict emotional harm.”

(1) Breach is “unusually evil” (reckless, willful, 
wanton, reprehensible); or

(2) Breach of which “the injured party may, if he so 
elect, bring an action sounding in tort.”



Findings:
Court’s Conclusion

Cummings v. Premier Rehab Keller, 
P.L.L.C., 142 S. Ct. 1562, 1576 (April 
28, 2022)

No basis that emotional distress damages are 
“traditionally available in suits for breach of 
contract,  . . . and no ground, under our cases, 
to conclude that federal funding recipients have 
clear notice that they would face such a remedy 
in private actions brought to enforce the 
statutes at issue.”



Dissent: Justices 
Sotomayor and 
Kagan joining

Justice Bryer (Dissenting)

• Contracts analogous to spending clause statutes did 
allow for recovery of emotional distress damages.

• Applying our precedents’ contract analogy, victims of 
intentional violations of Spending Clause can recover 
compensatory damages for emotional suffering.



Dissent: Spending 
Clause statutes 
before prohibit 
intentional 
invidious 
discrimination.

(1) Spending clause statutes provide coextensive 
remedies. 

(2) Recipients of federal funding are subject to a 
particular form of liability only if they are “on notice” 
that, by accepting the funds, they expose themselves 
to that form of liability.



Dissent: Remedies 
for Breach of 
Contract 

(1) Damages for emotional suffering have long been 
available as remedies for suits in breach of contract—
at least where the breach was particularly likely to 
cause suffering of that kind.

(2) Restatement (Second) of Contracts: “Contract 
damages are ordinarily based on the injured party’s 
expectation interest.

(3) “[T]he general purpose of the law is, and should be, 
to give compensation:—that is, to put the plaintiff in 
as good a position as he would have been in had the 
defendant kept his contract”)



Dissent: 
Expectation 
Damages

(4) By definition, compensatory damages serve contract 
law’s “general purpose,” namely, to “give compensation.”

(5) Punitive damages go beyond “compensat[ing] the 
injured party for lost expectation” and instead “put [him] 
in a better position than had the contract been 
performed.”

(6) But--contract law treatises make clear that expected 
losses from the breach of a contract entered for 
nonpecuniary purposes might reasonably include 
nonpecuniary harms. 



Dissent: 
“Emotional 
damages arising 
from racial or other 
forms of 
discrimination are 
clearly 
foreseeable.”

(8) It is difficult to believe that prospective funding 
recipients would be unaware that intentional 
discrimination based on race, sex, age, or disability is 
particularly likely to cause emotional suffering.



Implications of 
Cummings

(1) Federal funding recipients will only be subjected to 
“usual” contract remedies which does not include 
punitive or emotional distress damages. 

(2) Statutory silence on available remedies does not 
provide for the plaintiff to recover all possible 
remedies. 

(3) Significantly reduces potential damages as it only 
leaves plaintiffs with recovering out-of-pocket costs. 



Implications of 
Cummings

(4) This decision does not affect laws that have damages 
separate from the Spending Clause, or state laws, 
such as Title VII and ADA. 

(5) Increase claims filed in state court where state laws 
have  more favorable remedies. 

(6) Increase in legislation from states that fall within the 
minority view of emotional distress damages applying 
to breach of contract claims when there is more than 
a pecuniary loss. 



Implications of 
Cummings

(7) Decision does not prevent a claimant from bringing 
discrimination claims to seek an injunction to make 
permanent changes to policies or procedures, or to 
removal physical barriers. 

(8) Plaintiffs’ counsel have expressed that there will be a 
great impact on the number of private actions filed 
under these statutes because no award of emotional 
distress damages will be a disincentive for plaintiffs to 
initiate litigation.  



Best Practices 
Moving Forward 

(1) Pursue a cause of action through other available
statutes. Justice Bryer, dissenting “other
antidiscrimination statutes, for which Congress has
provided an express cause of action, permit recovery
of compensatory damages for emotional distress.”

(2) Cummings does not affect the ability to bring a
lawsuit with the ultimate goal of ending a
discriminatory practice.



Best Practices 
Moving Forward 

Title VII: Title VII makes it unlawful for “an employer . . .
to discriminate against any individual . . . because of such
individual’s . . . [characteristic].” 42 U.S.C. § 2000e-2(a)(1).

• Title VII was passed under Congress’ Commerce power.

• Imposes a tort-like duty on employers not to
discriminate against any employee based on a
protected characteristic. Price Waterhouse v. Hopkins,
490 U.S. 228, 232 (1989) (O’Connor “Title VII is a
“statutory tort.””)



Best Practices 
Moving Forward 

Tile VII and Title IX

Lakoski v. James, 66 F.3d 751 (5th Cir. 1995)

• Professor who was denied tenure brought sex discrimination action against
state university medical branch under Title IX and under § 1983 based on Title
IX.

• University argued that there was no implied private right of action under
Title IX for damages for employment discrimination.

• Fifth Circuit: “Title VII provides the exclusive remedy for individuals
alleging employment discrimination on the basis of sex in federally
funded educational institutions.” Lakoski, 66 F.3d at 753.

• Holding limited to individuals seeking money damages under Title IX
directly or derivatively through § 1983 for employment practices for
which Title VII provides a remedy, expressing no opinion whether
Title VII excludes suits seeking only declaratory or injunctive relief.

•



Best Practices 
Moving Forward 

Title IX: makes it unlawful for any “person . . . on the
basis of sex” to be “excluded . . . under any education
program or activity receiving Federal financial
assistance.” 20 U.S.C. § 1681(a).



Best Practices 
Moving Forward

Emotional Distress Damages in Contract

• Sea–Land Service, Inc. v. O'Neal, 224 Va. 343, 297 S.E.2d 647
(1982).

• The Supreme Court of Virginia considered a claim by a
discharged employee that her termination was in breach
of contract as well as the result of fraud.

• The O’Neal Court allowed the plaintiff emotional
harm damages based on the tort cause of action for
fraud, and in doing so, cited with apparent approval
the proposition from a treatise that “‘absent some
tort,’ damages for ‘humiliation or injury to feelings'
are not recoverable in an action for breach
of contract.’”



Best Practices 
Moving Forward

For Plaintiffs
(1) Evaluate client expectations.

(2) Evaluate the forum.

(3) Evaluate all potential causes of action,
including tort claims and state law claims.

(4) Manage client expectations.



Best Practices 
Moving Forward 

For the Defense

(1) Anticipate more state law filings particularly
where your respective state provides for
more protection than under federal law.

(2) Prepare for increase filings with federal and
state agencies that govern discrimination
violations.



Best Practices 
Moving Forward 

For the Defense
(3) Don’t get too comfortable relying on the plaintiff not 
having the opportunity for punitive and emotional 
distress damages. 

WHY?

Congress has the power and authority to expand the 
remedies in the Spending Clause statutes, and has done 
so with other statutes in the past (ie., Title VII).  



Thank You

K. Maxwell Bernas

kmbernas@fordharrison.com

Sarah N. Turner

sturner@grsm.com


