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Disclaimer

• This presentation is provided solely for educational purposes; it does not take into account any specific 
individual or entity’s facts and circumstances. It is not intended, and should not be relied upon, as tax, 
accounting, or legal advice. Ernst & Young LLP expressly disclaims any liability in connection with the 
use of this presentation or its contents by any third party.

• Neither EY nor any member firm thereof shall bear any responsibility whatsoever for the content, 
accuracy, or security of any third-party websites that are linked (by way of hyperlink or otherwise) in 
this presentation.

• The views expressed by the presenters are not necessarily those of Ernst & Young LLP or other 
members of the global EY organization.
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and her team focus on the development of go-to-market strategies and managing relationships 
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► FTEAS is a national practice with a deep bench of professionals with extensive experience 
preparing complicated fiduciary/court accountings spanning decades of transactions, using 
multiple state formats to satisfy local jurisdiction filing requirements across the country. FTEAS 
prepares accountings for everything from small special-needs trust to billion-dollar-plus trusts 
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► Francine brings over 25 years of experience creating income tax and estate planning solutions 
for high net worth clients and building platforms and products at industry leading 
organizations. She holds a Master of Laws in Taxation from New York University School of Law 
and Juris Doctor from Western New England School of Law, and is admitted to the New York 
State Bar. Francine is a published author and frequent public speaker.
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Fiduciary duties
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Fiduciary duties

• Loyalty

• Administer the trust solely in the interests 
of the beneficiaries

• Good faith
• Administer the trust in accordance with its 

terms and purposes and the provisions of 
the applicable code and law 

• Inform and account

• Maintain books and records and keep the 
beneficiaries apprised of the status of the 
assets entrusted to them

• Prudence

• Administer the trust as a prudent person 
by considering the purposes, term, 
distribution requirements and other 
circumstances of the trust
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Fiduciary duties (cont.)

• Care

• Exercise reasonable care and caution in the performance of duties and the 
delegation of responsibilities (e.g., choosing an agent)

• Frugality

• Incur only costs and expenses that are reasonable in relation to the trust property, 
trust purpose and skills of the fiduciary 

• Follow settlor’s intent, unless it results in a breach or violation of law

• Impartiality

• Absent special instructions, cannot 
prefer one class of beneficiaries over 
another

• Control

• Control, keep track of and preserve 
trust property
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Uniform Principal and 
Income Act (UPIA)
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Purpose of the Uniform Principal and Income Act 

► To determine:*

1. How income earned during the probate of an estate should be distributed 
to trusts and to persons who receive outright bequests of specific property, 
pecuniary gifts, and the residue

2. When an income interest in a trust begins, what property is principal that 
will eventually go to the remainder beneficiaries and what is income

3. When an income interest ends, who gets the income that has been received 
but not distributed, or that is due but not yet collected, or that has accrued 
but is not yet due

4. After an income interest begins and before it ends, how should its receipts 
and disbursements be allocated to or between principal and income

* See, Uniform Principal and Income Act (Last Amended or Revised in 2008), Prefatory Note. 
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Uniform Principal and Income Act (UPIA)

► Uniform Principal and Income Act 1931 – National Conference of 
Commissioners on Uniform State Laws

► Purpose to provide executors and trustees with guidance and procedures for 
distinguishing principal and income

► 1962 Revised Uniform and Principal Act

► 1997 Uniform Principal and Income Act – Gave the trustee the power to 
adjust

► In 2000, the UPIA was amended and restated in its entirety

► In 2008, amended and revised again
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Uniform Fiduciary Income and Principal Act (UFIPA) - 2018

► Update to Revised Uniform and Principal Act (1997) – adapting to changes in trusts

► Long-term trusts and discretionary trusts are more common

► It gives more flexibility to the trustees power to adjust

► The premise of the revision is “that a trustee that is aware of the current practical environment of trust 
administration and sensitive to the evolving demands of impartiality should be able to determine standards 
for adjusting between income and principal that are reasonable in the circumstances, and to update those 
standards from time to time.” 

► It has a new section giving the trustee power to convert a trust to or from a unitrust without court 
approval.*

► It changes and modifies several rules:

► Receipts from entities; recipes from IRAs and pension plans and annuities 

► New Section 104 – The income and principal rules of the state that is the principal place of 
administration of the trust, the situs, will be the governing law.   The National Conference of 
Commissioner thought this was a more workable approach then using the “rule of construction”.  
The burden of the rule of construction is determining the governing law not only where the trust 
was originally created but when it was created, a burden that gets greater as longer-term trusts 
become more common and older.  See, Prefatory Note, Governing Law.

*By the end of 2016, 34 states adopted provisions allowing a trustee to convert to a unitrust.  See, Cantrell and Spoor, 
Fiduciary Accounting Answer Book, (2019) Q 19:3.  
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Fiduciary accountings
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What is fiduciary accounting?

► A statement of the receipts and 
disbursements managed by the executor or 
trustee during a specific period of time, 
properly allocating all transactions 
between principal and income:

► Fiduciary accountings are regulated by the 
governing instruments and state law. 

► Many states have adopted a version of the 
Principal and Income Act (UPIA), sometimes 
with modifications.

► The format differs from traditional financial 
statements.

► A tax return won’t do — tax and fiduciary 
accountings are different!

► The way in which the information must 

be presented can vary depending on:

► Instructions, if any, in the governing 
instrument

► Type of entity

► State requirements 

► Local jurisdictions; some have their own 
format

► The National Standard Fiduciary 
Accounting format is generally accepted 
when there is no required format.

Advising fiduciaries: accountings, calculating fiduciary accounting income and leading practices
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An accounting protects both the beneficiaries and 
the fiduciary

► Protects beneficiaries, as an accounting will cause the trustees to:

► Admit that he/she/they can’t account due to failure of record-keeping

► Truthfully account, providing evidence of any potential wrongdoings

► Self-dealing, imprudent investments, excessive fees, erroneous 
distributions, double payment of fees, etc.

► Falsify the accounts that the beneficiaries can disprove

► Protects fiduciaries

► Absent fraud, once approved by the court or by the beneficiaries, an 
accounting releases fiduciaries from liability

Page 17
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Basic accounting 
principles
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Accounting and tax are different

► 26 U.S. Code § 61. Gross income defined:  (a) General definition … gross 
income means all income from whatever source derived

► Fiduciary accounting income:

► Defined by the governing instrument and state law

► Allocated all receipts and disbursements between principal and income

► Tax principles do no apply

► Examples:

► Receipts and disbursements only occur when property to receive or paid out – cash 
basis

► Gain or loss on sale is determined by weighted average

► Flow through entities are ignored

► Only have a receipt from a single-member LLC when it makes a distribution
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When is principal and income accounting required

See, Restat 3d of Trusts, § 109 (2012):

► It is required if the income of the accounting period could at any time 
affect the distribution rights of or expenditure requirements for a trust 
beneficiary

► Principal and income accounting is not required (unless required by the 
instrument or state law):  

► A purely discretionary trust.  E.g., “pay such amounts of income or principal 
or both as the trustee determines appropriate to my wife  during her 
lifetime, remainder to my issue.”

► Pure annuity trusts and unitrusts that have no ceiling or floor
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Why is calculating principal and income important

► Enables a trustee to determine how much income is required to be 
distributed

► Determines how much principal will be available for the remainder 
beneficiaries

► Required to determine the taxable income of the trust – Form 1041, lines 
8 and 9

► Impacts tax planning for the beneficiaries
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Distributable Net Income (DNI)

► DNI is a tax concept that limits and characterizes the income from a non-
grantor trust that will be taxed to the beneficiaries (rather than the 
trust) if distributed or required to be distributed.

► If the income required to be distributed is less than or equal to the DNI, 
it will all be taxable to the beneficiary.

► If the fiduciary accounting income is greater than the DNI, the difference 
will result in a tax free distribution to the income beneficiary.  

► Some folks incorrectly assume that the DNI of a simple trust is the 
amount of income required to be distributed.
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Description Accounting 
Income

Accounting 
Principal

Taxable 
Income

Distributable 
Net Income

Receipt of ordinary interest $5,000 $5,000 $5,000

Receipt of ordinary dividend $7,500 $7,500 $7,500

Receipt of dividend accrued at date of death $2,500 $2,500 $2,500

Long term capital gain $10,000 $10,000 *

Schedule K-1 from passthrough (not in liquidation) $15,000 $15,000

Cash distributions from passthrough (not in 
liquidation)

$5,000

Retirement plan distribution $2,500 $5,000 $7,500 $7,500

Depreciation (may not be equal to tax 
depreciation)

($2,000) ($2,000) ($2,000)

Payment of trustee fees ($1,000) ($1,000) ($2,000) ($2,000)

Subtotals $17,000 $16,500 $43,500 $33,500

Distribution deduction assuming simple trust and 
no principal distributions

($17,000)

Taxable income before exemption and special 
deductions

$26,500

* Generally not in DNI except in the final year. See  §643(b)
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Description Accounting 
Income

Accounting 
Principal

Taxable 
Income

Distributable 
Net Income

Receipt of ordinary interest $5,000 $5,000 $5,000

Receipt of ordinary dividend $7,500 $7,500 $7,500

Receipt of dividend accrued at date of death $2,500 $2,500 $2,500

Long term capital gain $10,000 $10,000 *

Schedule K-1 from passthrough (not in liquidation) $15,000 $15,000

Cash distributions from passthrough (not in 
liquidation)

$5,000

Retirement plan distribution $2,500 $5,000 $7,500 $7,500

Depreciation (may not be equal to tax 
depreciation)

($2,000) ($2,000) ($2,000)

Payment of Estate Administration expenses not 
claimed on Form 706

($30,000) ($30,000) ($30,000)

Payment of trustee fees ($1,000) ($1,000) ($2,000) ($2,000)

Subtotals $17,000 $16,500 $43,500 $3,500

Distribution deduction assuming simple trust and 
no principal distributions

($17,000)

Taxable income before exemption and special 
deductions

-0-

* Generally not in DNI except in the final year. See  §643(b)
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Calculating fiduciary 
accounting income, 
based on the UPIA as 
amended and revised in 
2008
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Receipts from entities 

► UPIA — Section 401 

► Entity is a corporation, partnership, LLC, 
regulated investment company, real estate 
investment trust, common trust fund or any 
other organization that the trust or estate has an 
interest in unless specifically excluded

► Trustee shall allocate to income money received 
from an entity

► Trust shall allocate to principal:

► Property other than money

► Money received in one distribution or a series of 
related distributions in exchange or part of all of a 
trust’s interests in the entity

► Money received in total or partial liquidation 

(greater than 20%)

► Money received from a regulated investment 
company (mutual fund) or a REIT if the money 
distributed is a capital gain dividend for federal 
income tax purposes

► Money is not received in partial liquidation, nor 
may it be taken into account for the 20% test, to 
the extent that it does not exceed the amount of 
income tax that a trustee or beneficiary must 
pay on the taxable income of the entity 

► A trustee may rely on a statement by the entity 
about the source or character of a distribution

Advising fiduciaries: accountings, calculating fiduciary accounting income and leading practices



Page 27

Additional provisions

► UPIA Section 405 — Rental property 

► Allocate to income rent from personal or real 
property, including amounts received as a 
refundable deposit

► Refundable deposits must be added to principal 
and not distributed until the contractual 
obligations have been satisfied

► UPIA Section 406 — Obligations to pay money

► Interest is allocated to income without any 
provision for amortization of premium

► Allocate to principal an amount received from the 
sale, exchange, redemption or other disposition 
of an obligation to pay money to the trustee more 
than one year from acquisition, including 
obligations purchased or acquired at a discount

► If the obligation matures within one year, an 

amount received in excess of its purchase or value 
when acquired is income (e.g., Treasury Bills)

► UPIA Section 407 — Insurance

► Allocate to principal proceeds from life insurance 
or insurance to protect against damage or loss of 
title to a trust asset

► Allocate to income proceeds that protect against 
loss of occupancy or other use by an income 
beneficiary, loss of income or loss of profits from 
a business conducted as a proprietorship

Advising fiduciaries: accountings, calculating fiduciary accounting income and leading practices
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Special rules

► Liquidating assets — for patents, copyrights, royalties, etc., for 
more than one year, 10% to income and the rest to principal

► Insubstantial allocations — for certain assets, can allocate all to 
principal if the amount would increase or decrease net income by 
less than 10%

► Mineral, water and other natural resources

► Timber

► Derivatives and options

► Asset-backed securities

Page 28
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Leading practices for 
fiduciaries
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Understand your responsibilities 

► Read the trust agreement, letters of 
wishes or affidavits from the grantor 
regarding the grantor’s intent

► Prepare a concise but accurate abstract 
of the agreement for reference by the 
trust administrator and staff

► If you are not sure about your 
obligations, hire experts (e.g., lawyer, 
accountants)

► Follow the advice of the experts!
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Calculate principal and income

► For most trusts, calculate principal and income

► Trust accounting systems may be insufficient for large and/or complex trusts

► Always look to the governing instrument and state law

► Get annual/periodic accountings

► Obtain a receipt and release, if required by state law
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Determine who gets what and when

► Who are the beneficiaries?

► For trusts with multiple current beneficiaries, is there a “primary 
beneficiary”, and if so, under what circumstances can the trustee exercise 
discretion in favor of the non-primary beneficiaries

► For discretionary distributions, determine and document the standard

► Determine whether and which resources of the beneficiary must be 
considered when exercising discretion, and document the procedure for 
requesting or otherwise obtaining information about the resources

► Document whether there any conditions that must be satisfied in order for a 
distribution to be made (e.g., beneficiary must be a certain age, have 
attained a certain level of education, etc.)
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Document all beneficiary requests for distributions

► Obtain written requests from beneficiaries

► Create a standard check list to use when reviewing the request

► Purpose of the disbursement

► Amount of cash in the trust

► Tax impact 

► Market conditions if liquidation is required

► Consult counsel if needed

► Memo to file documenting the decision

► Send written response to beneficiary explaining the decision 
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Most importantly …

•Communicate, communicate, 
communicate!!!!!
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Discretionary  Distributions

• Why have a discretionary trust?

– To provide flexibility in distributions

– To prevent a situation similar to Clare Bronfman, an heiress to the Seagram 

fortune, who spent millions of the family fortune  for her role in bankrolling a sex-

trafficking ring. She was recently sentenced to almost seven years in prison for 

her role in the cult.

• Planning stage

– Educating the client about the various standards and the tax and non-tax 

implications

• Administration stage

– Determining if a distribution is appropriate

37



Discretionary  Distributions

• References:

– The trust instrument, any amendments and settlement agreements

– The Internal Revenue Code and applicable regulations

– Bogert, Law of Trusts

– Scott on Trusts

– Restatement (Second) of Trusts

– Restatement (Third) of Trusts

– Uniform Trust Code

– Loring, A Trustee’s handbook

– Case law

38



Discretionary  Distributions

• Distribution standards

– What is the settlor’s intent?

– What does the trust language mean?

– What factors must be taken into account before making a distribution?

• Beneficiary’s lifestyle, other resources?

– Why is the distribution standard not expressed in detail?

• Too expensive to have attorney spend hours drafting customized distribution provisions.

– What are the tax considerations in adopting distribution standards?

• A trustee who has the discretionary power to distribute trust property to himself as a 
trust beneficiary possesses a general power of appointment unless the discretionary 
power is limited by an ascertainable standard related to his health, education, 
maintenance or support. §2041(b)(1)(A); §2514(c)(1). There may also be gift tax 
ramifications if the trustee/beneficiary distributes to alternative beneficiaries.

39



Discretionary  Distributions

• Distribution standards

– Interpretation of distribution standards are governed by state law.

• The meaning of a particular term may be more or less restrictive, depending on the law 
of the state that governs the language of the trust.

• As a general rule, if the trustee uses its judgment and makes a reasonable decision to 
make a discretionary distribution, a court will not reverse the trustee’s decision unless 
the distribution was made based on misinterpretation of the instrument or in bad faith or 
is deemed to be an abuse of discretion.

• If the trustee’s discretion is “absolute” or “uncontrolled,” a court will give the trustee’s 
decision more deference.

• Judicial intervention is not warranted merely because the court would have differently 
exercised the discretion. 

• The fiduciary duty of impartiality overlays every distribution decision

• Alternate provisions to provide guidance

• Creditor protection issues

40



Discretionary  Distributions

• How is the distribution to be made?

– To beneficiary directly

– To beneficiary’s guardian

– To be applied for the benefit of the beneficiary

– To third person for the benefit of the beneficiary

– To custodian for minor beneficiary

41



Ascertainable Standard

• Not a general power of appointment – no estate tax inclusion 

• Health, education, maintenance and support (HEMS standard). Section 

2041(b)(1)(A).

– Constitutes an ascertainable standard if the power is reasonably measurable in 

terms of the beneficiary’s needs for health, education, maintenance or support.

– A power to use property for the comfort, welfare or happiness of the holder of the 

power is not limited by the requisite standard. It is a much broader discretionary 

standard.

– Regulations under Section 2041 provide that a power is limited by an 

ascertainable standard if the words “health, education, support and maintenance” 

appear in connection with the granted discretionary power.

– Examples of powers that are limited by the requisite standard are powers 

exercisable for the holder’s:

• Support

• Support in reasonable comfort

• Maintenance in health and reasonable comfort

• Support in accustomed manner of living

• Education including college and professional education

• Health

• Medical, dental, hospital and nursing expenses and expenses of invalidism
42



Ascertainable Standard

• The specific definition of each term within the HEMS standard will vary from 

state to state as the definition is dependent upon how the specific terms 

have been construed under the jurisdiction’s statutory provisions and case 

law.

• The grantor should include language of how he/she wants the HEMS terms 

defined.

43



“Support” and “Maintenance”

• Means more than bare subsistence

• Includes the beneficiary’s normal living expenses, such as housing, 

clothing, food and medical care depending on the standard of living enjoyed 

by the beneficiary during the settlor’s or testator’s lifetime

– Includes regular mortgage payments, property taxes, suitable health insurance or 

care, life and property insurance, vacations, family and charitable gifting

• In many states, if a trustee may distribute principal for a beneficiary’s 

support, the trustee may also distribute principal for the support of the 

beneficiary’s spouse and children

– If the settlor wants to allow the trustee to make distributions to spouses of the 

settlor’s descendants, he or she should include a specific provision in the trust 

document

• Drafting attorney: Help out the trustee - Define what you mean by the term

44



“Comfort”

• Generally, “comfort” is broader than “support or maintenance” and includes 

the beneficiary’s enjoyment, pleasure, happiness, satisfaction or peace of 

mind.

• Drafting attorney: Help out the trustee - Define what you mean by the term

45



“Best Interest” or “Best Interest and Welfare”

• Allows the trustee to make distributions to allow the beneficiary to enjoy a 

high standard of living, including extensive travel or the purchase of 

expensive cars and jewelry.

• “Best interests” standard allows distributions for broader purposes than a 

“support” standard but the “best interest” standard is less easy to define.

• This could be interpreted to allow the trustee to distribute the entire principal 

of the trust.

• Drafting attorney: Help out the trustee - Define what you mean by the term

46



“Education”

• Includes college, but generally does not include graduate or professional 

education unless specifically provided by the trust instrument

• Includes living expenses as well as fees and other costs of attending an 

institution of higher educations

• Drafting attorney: Help out the trustee - Define what you mean by the term

47



“Health”

• Includes routine medical care, medication, surgery and hospitalization, 

extended nursing care and mental health

• Settlor may want to expressly allow home health care over nursing home 

care

• Does it cover emergency medical treatment, psychiatric treatment, 

psychological treatment, routine health exams, dental care, eye care, eye 

glasses/contact lenses, elective cosmetic surgery, cosmetic dental work, 

lasik surgery, health insurance, dental insurance, unconventional medical 

treatment, home health care (round the clock nurses), gym memberships, 

day at the spa, golf club memberships, vacations to relieve tensions and 

stress, sex change operation, an expensive car with more comfortable seats 

to relieve back pain?

• Drafting attorney: Help out the trustee - Define what you mean by the term

48



“Emergency”

• Courts interpret this term narrowly

• Authorizes distributions only for the beneficiary’s unusual and unforeseen 

expenses

• IRS takes the position that the term “emergency” does not create an 

ascertainable standard for federal estate and gift tax purposes.

– However, some courts take the opposite view i.e. that the term “emergency” is 

an ascertainable standard for tax purposes.

• Drafting attorney: Help out the trustee - Define what you mean by the term
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“Sole and Absolute Discretion”

• Trustee may make distributions for any purpose or withhold distributions as 

long as the trustee does not act in bad faith or arbitrarily

• Restatement 2d of Trust states that the trustee’s decision to distribute or 

withhold distributions does not need to be reasonable.

– However, most courts will impose a standard of reasonableness even where the 

standard for principal distributions is the “absolute and uncontrolled discretion” of 

the trustee

• If the settlor wants the trustee to have complete latitude and the 

beneficiaries to have no enforceable rights against the trustee, the language 

of the standard should be explicit that that is the settlor’s desire.

• Drafting attorney: Help out the trustee - Define what you mean by the term
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“Standard of Living”

• If there is a concern about changing standards of living, the time to which 

the standard refers should be made clear.

– Example: Beneficiary’s standard of living at the time of the settlor’s death versus  

beneficiary’s standard of living at the time of the distribution.

– The beneficiary’s standard of living may change between the time the trust is 

drafted and the date of the testator’s death or the beneficiary’s standard of living 

at the time the distribution is made

– Specify at what time the standard of living should be measured. According to the 

Restatement (Third) of Trusts, the measuring point is when the trust was created 

or became irrevocable. Restatement (Third) of Trusts Section 50(d)(2).

• Drafting attorney: Help out the trustee - Define what you mean by the term
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“Making Gifts”

• Does a standard of distribution (e.g. distribution in the “best interests” of the 

beneficiary) allow a trustee to make distributions to a beneficiary so the 

beneficiary can make gifts?

– Annual exclusion gifts

– Charitable gifts

– Use of lifetime gift tax exemption (e.g. $11.580,000 for 2020, projected to be 

$11,700,000 for 2021 )

• Trust language which defines “best interests” of a beneficiary as including 

distributions for the benefit of the beneficiary’s descendants would allow the 

beneficiary to make gifts of trust property.

• Best to have language in the trust document that specifies that the trustee 

may make distributions to the beneficiary for the purpose of making gifts 

and the type and amount of such gifts.
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Priorities Among Beneficiaries

• Unequal distributions

– If trust has multiple beneficiaries and the trustee is not given discretion to make 

unequal distributions, the presumption is that the beneficiaries should receive 

equal distributions

• Presumption is based on the trustee’s duty to treat beneficiaries impartially.

– If the settlor wants to give the trustee the power to make unequal distributions or 

to favor one beneficiary over another, the trust instrument should state 

specifically that unequal distributions are allowed.

– An alternative is that the trust may permit unequal distributions but have them be 

treated as an advancement

– Settlor may wish to establish priorities among beneficiaries

• Example: primary concern is for child and trustee need not consider the interest of any 

other beneficiary in making distributions to the child.

• Example: spouse should be given first priority and children second priority
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Taking Beneficiary’s Other Assets into Consideration

• Unless the trust instrument states otherwise, the general rule (although 

courts go both ways) is that the trustee need not consider the beneficiary’s 

other assets in determining what assets are required for support of the 

beneficiary.  The beneficiary has the right to look to the trust assets first for 

his or her support.

• Consider the tax consequences – it may be better from a tax point of view to 

take other sources of income into account before making distributions from 

a trust

– Example: take spouse’s rights to distributions from a marital trust into 

consideration before making distributions from a credit shelter trust

– Example: take non-skip person’s other sources of income, especially those from 

a non-exempt generation skipping trust, before making  distribution from a 

generation skipping exempt trust.
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Taking Beneficiary’s Other Assets into Consideration

• Distributions conditioned on “need”

– In some states, if a distribution from a trust is conditioned on “need,” the 

beneficiary’s outside assets and income must be considered. Boston Safe 

Deposit and Trust Company v. Boynton, 443 N.E. 2d 1344 (Mass. App. 1983).

• Even if the trust directs the trustee to consider the beneficiary’s “other 

assets,” there is a question as to which assets the trustee must consider.

– Income, liquid assets, beneficiary’s entire estate including illiquid assets?

– What about taking into consideration the income tax consequences to the 

beneficiary if the beneficiary must liquidate his own assets.

• Must the trustee look at tax returns, financial statements, expenses, 

budget?
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Taking Beneficiary’s Other Assets into Consideration

• Marsman v. Nasca, 30 Mass. App. Ct. 789 (1991)

• Holding: a trustee that holds a discretionary power to pay principal for the 

“comfortable support and maintenance” of a beneficiary has a duty to 

inquire into the financial resources of that beneficiary to ascertain his needs.
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Taking Beneficiary’s Other Assets into Consideration

• Marsman v. Nasca, 30 Mass. App. Ct. 789 (1991)

• Facts:
– Wife, Sara, left one-third of the residue of her estate in trust for her second husband (Cappy), 

income to him for life, remainder to her daughter, Sally.

– Principal was distributed to Cappy as the trustee “deemed advisable” for Cappy’s 

“comfortable maintenance and support,” which the trustee was to determine “after having 

considered the various available sources of support” available to Cappy

– Cappy received a residence from Sara’s estate

– Cappy remarried (Margaret)

– Cappy ran into financial problems due to the loss of his job and took out a mortgage on the 

residence and requested principal from the trust. Trustee gave Cappy $300 and asked 

Cappy for  a written reason why he needed more. Cappy did not respond to the trustee’s 

request.

– Cappy turned to Sally and her husband (Marlette) for assistance with paying the costs of 

maintaining the residence. In return, Cappy agreed to deed the residence to them upon his 

death. However, Cappy’s will left the residence to his wife, Margaret.

– Cappy died in 1987. Sally predeceased him in 1983. 

– Marlette sent Margaret a notice to vacate the house and Margaret brought an action in the 

probate court.

– Both the probate court and the appeals court held that the trustee breached his fiduciary duty 

by failing to inquire into Cappy’s needs for distributions of principal/
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Distribution Committee

• Under the laws of some states a grantor can bifurcate trustee duties and 

appoint a distribution advisor or distribution committee to specifically direct 

the trustee with regard to distributions.

• Directed trustee as to distributions – trustee must simply follow direction but 

make sure trustee liability is addressed under state law.
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Fiduciary Guidance

• Advisable to give the trustee discretion to consider the beneficiary’s 

personal characteristics e.g. does the beneficiary have a job, is he or she a 

spendthrift or a substance abuser, can he or she handle money?

• The general rule is that the trustee cannot take the beneficiary’s personal 

characteristics into account unless specifically authorized by the trust 

instrument.
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Corporate Trustee

• Decisions made by trust committee

• Trust officer presents facts of case to trust committee who, in turn, decides 

if a discretionary distribution should be made.

• Trust committee usually has a form that the trust officer must complete 

about the trust to aid the trust committee in making a decision.
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Loans from the Trust to a Beneficiary  

• Must be permitted by the trust document and/or state law

• It is an alternative to a trust distribution

– A loan preserves trust principal

• Loan should be documented by a promissory note requiring repayment, 

secured by collateral and bear interest at a market rate of interest.
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Creditor Claims

• Generally, purely discretionary trusts are not subject to creditor’s claims

– Creditor may not attach a beneficiary’s discretionary distribution interest until it is 

distributed to the beneficiary

• A beneficiary of a purely discretionary trust cannot compel the trustee to 

make distributions.

– Right in a discretionary trust is not a property interest – it is a mere expectancy

• To the contrary: Restatement (Third) of Trust and Uniform Trust Code

– Restatement (Third) give trust beneficiaries a right to force a distribution pursuant 

to ambiguous terms

– Restatement (Third) position is that a “reasonableness standard” of review 

should be applied to most discretionary trusts, regardless of whether or not the 

trustee is grantor “sole,” “absolute,” or “unfettered” discretion.

– Restatement (Third) creates an enforceable right and a property interest in 

almost all discretionary trusts that contain a standard.

– Some states have enacted statute codifying the Restatement (Second) approach 

that creditors may not attach a beneficiary’s interest in a discretionary trust.
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Creditor’s Claims

• Some states have not adopted the Uniform Trust Code’s authority allowing 

a creditor to attach a discretionary interest.

• Solution for estate planners seeking to prevent creditors from attaching an 

interest in a discretionary trust:

– Forum shop – choose a state that has codified the discretionary trust law under 

the Restatement (Second)
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Conclusion

• Discretionary trusts have administration issues, tax issues and creditor 

claims issues

• There are a number of issues the trustee must consider in making 

discretionary distributions.

• The role of a trustee, whether an individual or corporate, of a discretionary 

trust is not an easy task.
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Thank You
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