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DISCOVERY REQUESTS IN 
EMPLOYMENT LITIGATION 

AFTER AMENDED RULES 26(B) 
AND 34(B) 



2015 & 2016 Changes to the Federal  
Rules that Impact Discovery 

December 2015 Amendments 

• Rules 1, 16, 26, 34, and 37 

• Significant impact on discovery practice 

 

December 2016 Amendments 

• Rule 6 

• Impact limited to timing of discovery response 
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Today’s Focus 

Rule 26(b) 

• Discovery Scope and Limits 

• Proportionality 

 

Rule 34(b) 

• Requests for Production of Documents and Responses 

 

Rule 37(e) 

• Sanctions 
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Rule 26(b)(1) 

Discovery Scope and Limits – Scope in General 

• Addition of proportionality to the scope of discovery under Rule 

26(b)(1): “Parties may obtain discovery regarding any non-privileged 

matter that is relevant to any party's claim or defense and proportional 

to the needs of the case, considering the importance of the issues at 

stake in the action, the amount in controversy, the parties’ relative 

access to relevant information, the parties’ resources, the importance 

of the discovery in resolving the issues, and whether the burden or 

expense of the proposed discovery outweighs its likely benefit.  

Information within this scope of discovery need not be admissible in 

evidence to be discoverable.” 

• Eliminates: “Relevant information need not be admissible at the trial if 

the discovery appears reasonably calculated to lead to the discovery 

of admissible evidence.”   
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Gilead Sciences, Inc. v. Merck & Co, Inc., 
Case No. 5:13-cv-04057-BLF (N.D. Ca. Jan. 13, 2016) 

• Court recognized that proportionality under the Federal Rules is nothing new 

 

• “No longer is it good enough to hope that the information sought might lead 

to the discovery of admissible evidence. …  Instead, a party seeking discovery 

of relevant, non-privileged information must show, before anything else, that 

the discovery sought is proportional to the needs of the case.” 
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Gilead Sciences, Inc. v. Merck & Co, Inc., 
Case No. 5:13-cv-04057-BLF (N.D. Ca. Jan. 13, 2016) 

• Defendant filed a motion to compel information re compounds related to its patents 

 

• Court reasoned that the requests were disproportionate under Rule 26(b)(1) 

 

• If the requests were permissible, plaintiff would have to produce “discovery on all 

sorts of compounds that bear no indication of any nexus to the disputes in this case.” 

 

• Court analogized the situation to requiring GM to produce discovery on Buicks and 

Chevys in a patent case about Cadillacs simply because all three happen to be cars 

 

• Court denied defendant’s motion to compel given the relevant information already 

produced, the lack of any reason to doubt the proof already offered by plaintiff, and 

the cost and potential delay caused by the requested production   
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Proportionality Standard Expectations 

• Courts expect that parties will focus on proportionality analyses in attempt 

to resolve discovery disputes 

• These factors should be taken into account in preparing discovery requests, 

responses, and objections and during meet and confer sessions 

• When raising discovery issues with the court, parties should provide specific, 

factual support for arguments regarding proportionality factors 

• Courts appear willing to curtail otherwise “relevant” discovery after 

considering proportionality factors – think about whether discovery is likely 

to be marginally relevant, highly relevant, or somewhere in between 
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• Relevancy Analysis 

a. Regulatory communications largely controlled within the United States – 

captured by ESI searches already 

 

b. No plaintiffs in MDL are from foreign countries 

 

c. Discovery sought for a narrow purpose – to determine if foreign 

communications were inconsistent with communications with US regulators  

 

d. Court concluded that requested discovery was only marginally relevant 

In re: Bard IVC Filters Prods. Liab. Litig., No. 

MDL 15-02641-PHX DGC (D. Ariz. Sept. 16, 2016) 
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• Proportionality Analysis 

a. Importance of the discovery in resolving the issues in the case – court 

referenced its marginal relevance discussion 

 

b. Parties relative access to relevant information favored plaintiffs, but Court 

noted “only in defendants’ possession of possibly relevant information” 

 

c. Burden or expense outweighed likely benefit – defendants would have to 

search ESI from 18 foreign entities over a 13-year period which outweighed 

mere possibility of finding an inconsistent communication 

In re: Bard IVC Filters Prods. Liab. Litig., No. 

MDL 15-02641-PHX DGC (D. Ariz. Sept. 16, 2016) 
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• Defendants need not search ESI of foreign Bard entities because proposed discovery 

was not proportional to the needs of the case  

 

• Court’s relevancy analysis was key to conclusion:   

a. Importance of discovery to resolve issues = “marginally relevant” 

 

b. Parties access to information = slightly favored plaintiffs only to find “possibly 

relevant information” 

 

c. Burden outweighed benefit = “mere possibility” of finding inconsistent 

communications 

 

In re: Bard IVC Filters Prods. Liab. Litig., No. 

MDL 15-02641-PHX DGC (D. Ariz. Sept. 16, 2016) 
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Reibert v. CSAA Fire & Casualty Insurance 
Co., Case No. 17-CV-350-CVE-JFJ (N.D. Ok. Jan. 3, 2018) 

• Courts continue to embrace broad view of relevance 

 

• Following the 2015 Amendment, “relevance is still to be ‘construed broadly 

to encompass any matter that bears on, or that reasonably could lead to 

other matter that could bear on’ any party’s claim or defense.”  (quoting 

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978)).   

 

• “The 2015 Amendment continues the trend of ‘encouraging more judicial 

involvement in discovery,’ and the broad relevance standard must be 

considered in conjunction with the proportionality considerations.” (citing 

Fed. R. Civ. P. 26 advisory committee’s note to 2015 amendment). 
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Reibert v. CSAA Fire & Casualty Insurance 
Co., Case No. 17-CV-350-CVE-JFJ (N.D. Ok. Jan. 3, 2018) 

• Moving the proportionality considerations to the text of Rule 26(b)(1) 

reinforced the court’s obligation to consider the factors when ruling on 

disputes and the parties’ obligation to consider them when serving requests, 

responses, and objections 

 

• Analysis of proportionality considerations – shifting burden 

 
• “A party claiming undue burden or expense ordinarily has far better 

information – perhaps the only information – with respect to that part of the 

determination.  A party claiming that a request is important to resolve the 

issues should be able to explain the ways in which the underlying information 

bears on the issues as that party understands them.”  - Fed. R. Civ. P. 26 

advisory committee’s notes to the 2015 amendment.  
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Reibert v. CSAA Fire & Casualty Insurance 
Co., Case No. 17-CV-350-CVE-JFJ (N.D. Ok. Jan. 3, 2018) 

• The court addressed the parties' burden arguments and also addressed the 

other proportionality factors in finding the discovery, as limited by the court, 

was proportional: 

 
• Manual review of approximately 460 claims already identified was not an undue 

burden, in consideration of the needs of the case and other proportionality factors 

 

• Requests were limited to only those cases in which the specific inspector was used 

and only for cases of wind or hail damage in Oklahoma during a three-year time 

period = targeted discovery 

 

• Additionally, plaintiffs requested only numerical data, not entire claim files; 

plaintiffs presented support for their case theory and made a showing that 

justified the targeted discovery; defendant already identified the relevant reports 

and has adequate resources to review them   

 

 

 

 

16 



Wagoner v. Lewis Gale Med. Ctr., LLC, Civil 

Action No. 7:15cv570 (W.D. Va. July 13, 2016) 

• Wrongful termination case based on claims related to discrimination, 

retaliation, and failure to accommodate in violation of the Americans with 

Disabilities Act 

 

• Plaintiff worked as a security guard for defendant for approximately two 

months 

 

• Plaintiff filed motion seeking to compel defendant to conduct a search of its 

computer systems for ESI maintained by two custodians during a four-month 

time period 

 

• Plaintiff also proposed search terms that included the plaintiff’s name in 

conjunction with other sets of limiting terms like ADA or disabled or 

disability or security, etc.   

17 



Wagoner v. Lewis Gale Med. Ctr., LLC, Civil 

Action No. 7:15cv570 (W.D. Va. July 13, 2016) 

• Defendant did not have the technical capability to perform the type of global 

search requested and obtained an estimate of more than $20,000 from a 

third party vendor to collect the requested ESI with an additional $24,000 

estimated for review fees 

 

• Defendant argued the discovery was not proportional because plaintiff 

worked as a security guard for only two months and his potential damages 

would be less than the cost to perform the ESI search 

 

• Defendant already produced emails gathered manually by the custodians   
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Wagoner v. Lewis Gale Med. Ctr., LLC, Civil 

Action No. 7:15cv570 (W.D. Va. July 13, 2016) 

• Court found that the burdens and costs of obtaining the ESI did not render it 

not reasonably accessible and that defendant failed to show that the 

discovery was not proportional 

 

• Importantly, defendant failed to provide any information regarding how a 

more targeted search could reduce the ESI cost estimates 

 

• Court also noted that it would be difficult to find an undue burden or 

disproportionate requests simply because defendant apparently chose to use 

a system that did not automatically preserve emails for more than three days 

and did not preserve emails in a readily searchable format, making it 

expensive to produce them 
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Wagoner v. Lewis Gale Med. Ctr., LLC, Civil 

Action No. 7:15cv570 (W.D. Va. July 13, 2016) 

• If arguing requests are disproportionate, propose reasonable alternatives 

 
• “Proportionality consists of more than whether the particular discovery method is 

expensive” 

 

• “Here, defendant advances no other reasonable alternative to obtain the 

requested information” 

 

• The court found that the request was proportional to the needs of the case where 

the request was limited to two custodians, by search terms, and by time period 
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Seastrunk v. Entegris, Inc., Case No. 3:16-cv-2795-

L (N.D. Tex. Dec. 15, 2017) 

• Plaintiff alleged claims of race and retaliation discrimination in violation of 

Title VII and the Texas Commission on Human Rights Act 

 

• Court outlined the burdens on both the resisting party and the requesting 

party to address proportionality factors 

 

• Party resisting discovery bears the burden of making a specific objection and 

showing that any discovery request that is relevant fails the proportionality 

calculation by coming forward with specific information to address the 

proportionality factors 

 

• Party seeking discovery may then need to make its own showing of many or 

all of the proportionality factors to prevail on a motion to compel and is also 

required to comply with Rule 26(g)(1)’s requirement to certify that the 

requests are neither unreasonable nor unduly burdensome or expensive 
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Coll v. Stryker Corp., Case No. 14-cv-1089 (D. N.M. 

July 12, 2017) 

• Court applied “rules of reasonableness and proportionality” 

 

• Court found that plaintiff was not entitled to discovery of underlying source 

documents at that time 

 

• Defendant already produced spreadsheets and charts showing revenues, 

expenses, and profits from sales of relevant product lines 

 

• Compelling defendant to collect and produce invoices or other source 

documents to support its calculations would have required weeks or months 

for a team of at least ten employees to make progress on such a collection 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Plaintiff alleged defendant terminated his employment based on unlawful 

racial discrimination 

 

• Defendant claimed that it terminated plaintiff for three legitimate business 

reasons: 
 

• (1)  improper use of a corporate credit card; 

 

• (2)  failing to obey a directive from upper management to stop servicing a 

customer after plaintiff transferred branches; and  

 

• (3)  compliance concerns based on plaintiff’s use of Customer Advice Debit slips or 

CAD slips. 

 

• The plaintiff’s use of CAD slips caused a number of discovery disputes 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Defendant claimed use of the CAD slips is discouraged and employees are 

directed to use them primarily to correct teller error 

 

• Plaintiff claimed, however, that other employees similarly used CAD slips to 

transfer funds from one account to another account of a customer even if the 

customer were not physically present to sign for the transfer 

 

• Plaintiff moved to compel production of all CAD slips from defendant’s 

Minnesota branches for the five years preceding plaintiff’s motion, excluding 

CAD slips used to correct teller error 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Court initially noted that other branch managers' use of CAD slips under 

similar circumstances was of significant importance as were defendant's 

concerns regarding the burden and expense of producing the slips for a five-

year period for all Minnesota branches 

 

• Balancing its concerns, the court permitted some discovery of CAD slips and 

instructed the parties to agree on a sampling protocol to locate CAD slips 

unrelated to teller error for a two-year period 

 

• Parties were unable to reach an agreement, mainly because the prevalence 

of CAD slips was not the primary issue 

 

• Parties agreed to use a questionnaire to determine if defendant’s other 

branch managers used CAD slips similarly to plaintiff, sending it to managers 

at eight branches for the time period 2013-2015 

 

 

 

 

 25 



Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• The "real question" was whether "whites and Hispanic branch managers 

[were] treated differently over the improper use of CADs" 

 

• Two branch managers responded that they used CAD slips for purposes other 

than correcting teller error, one of whom trained plaintiff 

 

• Plaintiff sought additional discovery focused on the two managers and an 

assistant manager who had used CAD slips to transfer money between 

accounts of the same customer without that customer’s signature 

 

• Magistrate judge ordered (1) focused additional discovery of documents from 

another litigation related to the assistant manager’s use of CAD slips and (2) 

depositions of the two branch managers 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Depositions revealed that two branch managers used CAD slips similarly to 

the way plaintiff used them for customers 

 

• Plaintiff then sought (1) CAD slips used for Tier 1 customers at the branch 

where the two managers who used the CAD slips similarly to plaintiff worked 

and (2) CAD slips used for any other customer at a Minnesota branch for a 

two-year period 

 

• Defendant opposed production, arguing that producing the CAD slips would 

be unduly burdensome and expensive and of only limited benefit to plaintiff 

 
• Defendant’s systems did not track how a CAD slip was used 

• Defendant would have to access each customer account and review all CAD slips 

• Thousands of documents would have to be reviewed by hand 

• CAD slips will show nothing that was not already revealed in depositions 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Court found that requiring defendant to search for and produce CAD slips 

contained in a limited number of accounts was not disproportionate to the 

needs of the case 

 

• Court granted plaintiff’s request for (1) CAD slips not related to teller error 

and not previously produced contained in all Tier 1 accounts at the relevant 

branch for the requested two-year period and (2) CAD slips performed for 

one specific customer referenced in deposition 

 

• Court focused on what was relevant – whether plaintiff was treated 

differently from white counterparts over alleged misuse of CAD slips 

 

• Court also focused on burden of searching for CAD slips without any 

limitations 
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Amador v. U.S. Bank Nat’l Ass’n, Civil No. 16-

00600 (D. Minn. Nov. 6, 2017) 

• Striking the "correct balance" – 

 
• “Plaintiff’s request for CAD slips, properly limited to those used for a single client 

… and only Tier 1 customers at a single branch … for a limited period of time, 

strikes the correct balance.” 

 

• The single branch had confirmed use of CAD slips not related to teller error 

 

• Information sought mattered “greatly to both sides” 

 
• Defendant intended to distinguish plaintiff’s use of CAD slips from that of the other 

branch managers – the frequency of use was relevant to both sides’ arguments 

 

• Likely benefit of the information was not outweighed by the burden of producing 

CAD slips involving specific accounts at one branch for a specific time period 
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Continental Casualty Co. v. J.M. Huber 
Corp., Civil Action No. 13-4298 (D. N.J. Dec. 19, 2017) 

• Matter involved a motion by non-party to quash a Rule 30(b)(6) subpoena and 

for entry of a protective order 

 

• Of note, court cites to pre-amendment language regarding relevancy to the 

subject matter of the action 

 

• “Discovery sought via a subpoena issued pursuant to Rule 45 must fall within 

the scope of discovery permissible under Rule 26(b).” 

 

• Party issuing subpoena “must take reasonable steps to avoid imposing undue 

burden or expense on a person subject to the subpoena” – Rule 45(d)(1) 

 

• Non-party failed to state its objections with specificity or articulate any 

specific harm; accordingly, its motion to quash was denied, but the court did 

limit some of defendant’s inquiries 
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After Amendments to Rule 26(b), Ask  . . .  

• Are the requests sufficiently limited to seek relevant matter?  Consider 

whether similar information has already been produced.  Have support based 

on claims or defenses as to why the information is relevant 

 

• What are the likely burdens associated with the requests?  Consider whether 

information can be located in a less burdensome manner 

 

• If claiming undue burden, what specific information supports the argument 

that discovery is not proportional?  Consider all proportionality factors.  Be 

specific and provide support regarding the costs and effort required to 

comply 

 

• What other ways can relevant information be obtained?  If opposing 

discovery, offer alternatives to the type of information sought 

 

• Can the requests be limited?  Meet and confer with opposing parties to 

attempt to limit requests based on custodians, geography, time period, 

search terms  
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Rule 34 

Document requests are served under Rule 34. 

 

• When answering and objecting to requests to 

produce, parties often employed ambiguous 

responses, particularly concerning precisely why the 

request is objectionable and whether any 

documents have been withheld on the basis of such 

objections. 

 

• The Amendment to the rule address this problem. 
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Rule 34(b)(2)(B) 

(2) Responses and Objections [to discovery requests]: 

(B) Responding to Each Item. For each item or category, the 

response must either state that inspection and related activities 

will be permitted as requested or state with specificity the 

grounds for objecting to the request, including the reasons. The 

responding party may state that it will produce copies of 

documents or of electronically stored information instead of 

permitting inspection. The production must then be completed no 

later than the time for inspection specified in the request or 

another reasonable time specified in the response. 

 

• Keep in mind that the amended rules are intended to reduce delay at the early stages 

of the case.  E.g. Rule 4(m) (shortens time to serve complaint), Rule16(b)(2) (shortens 

time to set the initial scheduling conference). 
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Rule 34(b)(2)(C) 

(2) Responses and Objections [to discovery requests]: 

(C) Objections. An objection must state whether any responsive 

materials are being withheld on the basis of that objection. An 

objection to part of a request must specify the part and permit 

inspection of the rest. 

 

• Rules 34(b)(2)(B)-(C) combined:  The grounds for objections must be 

stated "with specificity" and indicate whether any responsive 

materials are being withheld. Also, parties must indicate the timing 

of the upcoming production if the production is not made at the time 

objections are served.  
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Rule 34 

• Courts have been quick to reprimand parties for not objecting with 

specificity and instead serving general, boilerplate objections.  Courts may 

strike such objections, or deem them waived, grant opposing party's motion 

to compel, and/or award costs. 

• Objections should be tailored to respond to the requests and identify what 

documents will be withheld and produced. 

• Need to think carefully about how to apply this in practice, particularly in 

cases involving large volumes of e-discovery where parties need to respond 

to written discovery before collecting/reviewing their documents. 

• Courts are also enforcing the requirement to indicate when documents will 

be produced; failure to do so may result in court's imposition of its own 

timeline upon granting a motion to compel. 

 

 

35 



Rule 34:  “Wake Up Call” 

• U.S. Magistrate Judge Andrew Peck issued a “discovery wake 

up call” to remind lawyers that they must review their existing 

form answers and remove the boilerplate language and 

objections that are no longer applicable under the amended 

rules.   

• The court ruled that “any discovery response that does not 

comply with Rule 34's requirement to state objections with 

specificity (and to clearly indicate whether responsive material 

is being withheld on the basis of objection) will be deemed a 

waiver of all objections (except as to privilege).”  Fischer v. 

Stephen T. Forrest Jr., et. al., Case 1:14-cv-01307-PAE-AJP (S. 

D. N. Y. Feb. 28, 2017). 
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• Court addressed the parties’ obligations under Rule 

34(b) and Rule 1. 

• Court cited to Chief Justice John Roberts in his Year-

End Report on the Federal Judiciary to remind the 

parties that the rules amendments were intended to: 

― Encourage greater cooperation among counsel 

― Focus discovery on what is truly necessary to 

resolve the case 

― Engage judges in early and active case management 

― Address serious problems associated with vast 

amounts of ESI 

Kissing Camels Surg. Cen., LLC v. Centura Health Corp., 
Civil Action No. 12-cv-03012-WJM-NYW (D. Colo., Jan. 22, 
2016)  
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• The Court took issue with Plaintiffs’ boilerplate 

objections, which it instructed were improper under 

Rule 34(b). 

• “The responding party has the obligation to explain and 

support its objections.” 

• Plaintiffs failed “to provide any specificity to their 

objections, including their objection that they have 

already produced responsive documents.” 

 

Kissing Camels Surg. Cen., LLC v. Centura Health Corp., 
Civil Action No. 12-cv-03012-WJM-NYW (D. Colo., Jan. 22, 
2016)  
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Scranton Prods., Inc. v. Bobrick Washroom 
Equip., Inc., Case No. 3:14-CV-00853 (M.D. Pa. June 2, 

2016)  

• Plaintiff brought claims under the Lanham Act 

for false and misleading advertising. 

• Parties had been engaged in highly contentious 

discovery disputes for two years. 

• Defendant claimed Plaintiff improperly 

redacted information from relevant documents. 

• Defendant sought, inter alia, an order requiring 

Plaintiff to disclose whether it had silently 

withheld documents based on its objections 

under Rule 34(b). 
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Scranton Prods., Inc. v. Bobrick Washroom 
Equip., Inc., Case No. 3:14-CV-00853 (M.D. Pa. June 2, 

2016)  

• Court reminded the parties of their obligations 

under Rule 1 and that discovery is not a 

“competition to see which party can 

manipulate legal doctrines to gain advantage” 

• Burden was on Plaintiff as the party refusing to 

provide discovery to demonstrate how the 

redacted information was not relevant 

• Plaintiff failed to meet its burden on most 

categories 
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Scranton Prods., Inc. v. Bobrick Washroom 
Equip., Inc., Case No. 3:14-CV-00853 (M.D. Pa. June 2, 

2016) 

• Court instructed that no party could redact 

information it deemed irrelevant without first 

obtaining leave of Court. 

• Based on amended Rule 34(b), Court required 

Plaintiff to amend its discovery responses and 

disclose whether it “silently withheld” 

documents based on its objections. 
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Henry v. Morgan's Hotel Group, 15-CV-

1789 (ER)(JLC)(S.D.N.Y. Jan. 25, 2016) 

• Applying the new “proportionality” standard, the Court 

quashed a subpoena served by a defendant in an employment 

action which sought the production of plaintiff’s employment 

records from three former employers. 

• In its ruling, the Court observed that the prior standard— 

“reasonably calculated to lead to the discovery of admissible 

evidence”—had been “long relied on by counsel to seek wide-

ranging discovery,” but that the new proportionality standard 

eliminated such tactics. 

• Consider proportionality when preparing your document 

requests. What was once allowable may no longer be. 
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In Black v. Buffalo Meat Service, Inc., No. 15-cv-1789, 
2016 U.S. Dist. WL 4363506, (W.D. NY, August 16, 2016) 

• The court rejected overbroad document requests by a plaintiff 

in a single-plaintiff employment discrimination case.  

• Defendant had already produced documents from the EEOC file 

and stated their intention to produce additional materials 

related to salaries/earnings for comparable subjects. 

• Plaintiff sought to compel the production of, among other 

things, “all documents concerning statements of racial, ethnic 

or sexual references,” “all documents regarding any employee 

being absent from work,” and “all documents concerning 

complaints about ten employees.” 
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In Black v. Buffalo Meat Service, Inc., No. 15-cv-1789, 
2016 U.S. Dist. WL 4363506, (W.D. NY, August 16, 2016) 

• Plaintiff did not indicate whether the documents Defendant 

had already produced were sufficient for the needs of the 

case.  Instead, Plaintiff argued that her request was 

proportional because they sought information that was 

“relevant to her claims.” 

 

• The Court found that defendant’s production was sufficient 

and proportionate given the nature and scope of this action. 
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Need for New Sanctions Framework 

- loss of material information vs. bad-faith destruction 

- Circuit-split re level of negligence/culpability required 

 

- 2015 Amendments reshape sanctions framework 

- threshold requirements 

- then, 2 tiers/tracks: sanctions vs. curative measures 

- different standards: prejudice vs. intent to deprive 
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Revised Rule 37(e) 

FAILURE TO PRESERVE ELECTRONICALLY STORED INFORMATION. 

If electronically stored information that should have been preserved in the anticipation 

or conduct of litigation is lost because a party failed to take reasonable steps to 

preserve it, and it cannot be restored or replaced through additional discovery, the 

court: 

(1) upon finding prejudice to another party from loss of the information, may 

order measures no greater than necessary to cure the prejudice; or 

(2) only upon finding that the party acted with the intent to deprive another party 

of the information’s use in the litigation may: 

(A) presume that the lost information was unfavorable to the party; 

(B) instruct the jury that it may or must presume the information was unfavorable 

to the party; or 

(C) dismiss the action or enter a default judgment. 
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THRESHOLD 



Threshold Requirement 1 – Scope/Relevance 

“should have been preserved in the anticipation or conduct of litigation” 

A key custodian’s e-mail files were deleted after preservation triggered.  While a 

“reasonable argument” existed that some deleted content was relevant, the broad 

sweep of overall e-mail production “minimized” this “possible relevance”. 

- “[Rule] 37(e) incorporates the long-standing legal principle embodied in the phrase 

used on basketball courts everyday across the country: ‘No harm; no foul.’”   

- “Under the particular facts of this case, Defendant's admitted and erroneous 

destruction of electronically stored information (ESI), which does not appear to be 

relevant, has not prejudiced Plaintiff.  Accordingly, sanctions are not warranted … .” 

- “[L]imiting sanctions to the failure to preserve relevant ESI makes complete sense 

on many levels, including the lack of prejudice in the loss of irrelevant ESI and the 

lack of a need to even produce irrelevant ESI, let alone preserve it.” 

Snider v. Danfoss, LLC, 2017 WL 2973464 (N.D. Ill. July 12, 2017) 
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Threshold Requirement 2 – Diligence 

“failed to take reasonable steps” 

- selling servers with on-hold ESI (and not retaining a copy of that information) 

ILWU v. Connecticut General, 2017 WL 345988 (N.D. Cal. Jan. 24, 2017) 

- failing to confirm that employee did, in fact, upload key data for preservation  

Moody v. CSX Transportation, 2017 WL 4173358 (S.D.N.Y. Sept. 21, 2017) 

- relying on self-interested lay employees rather than back-end preservation to 

preserve e-mail (where an employee thereupon embarked on a deletion spree) 

GN Netcom v. Plantronics, 2016 WL 3792833 (D. Del. July 12, 2016)  

- not instructing 3rd-party data vendor to preserve relevant data, and instead relying 

on expectation that paper copy would be preserved pursuant to routine practice 

O’Berry v. Turner, 2016 WL 1700403 (M.D. Ga. April 27, 2016) 
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Threshold Requirement 3 – Loss 
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“cannot be restored or replaced through additional discovery” 

Text messages are no longer on a party’s phone.  He cannot recall their content.  The 

message sender is deceased.  The cell-phone provider cannot restore the content. 

- “The answer to the question is, therefore, “yes”, that is, the allegedly spoliated ESI 

cannot be restored or replaced through additional discovery.” 

Keim v. ADF Midatlantic, LLC, 2016 WL 7048835 (S.D. Fla. Dec. 5, 2016) 

A defendant “neglected to disable” auto-delete for relevant text messages.  However: 

- “Because [ESI] often exists in multiple locations, loss from one source may be 

harmless when substitute information can be found elsewhere.”  And … 

- “[T]he great majority of Defendant's text messages were provided to Plaintiff by 

another party,” a co-defendant who was the recipient of these messages. 

- “The [few] missing text messages appear to be unimportant, and the abundance of 

preserved information appears sufficient to meet the needs of Plaintiff.” 

Living Color v. New Era, 2016 WL 1105297 (S.D. Fla. Mar. 22, 2017) 



Threshold Met – Curative Measures Tier 

“upon finding prejudice to another party from loss of the information” 

- e-mail of 26(a)(1) custodian “either irretrievably lost or susceptible to limited 

reconstruction” – discovery re-opened, attorney and expert fees/costs granted 

ILWU v. Connecticut General, 2017 WL 345988 (N.D. Cal. Jan. 24, 2017) 

- browsing history deleted by “virus scanners and hard drive cleaning programs”; as 

sanction, Court precludes related argument re damages 

Feist v. Paxfire, Inc., 2016 WL 4540830 (S.D.N.Y. Aug. 29, 2016) 

- party only retained small subset of helpful call recordings; Court grants fees, 

precludes entry of the helpful recordings, and instructs jury on failure to preserve 

Security Alarm v. Alarm Protection, 2016 WL 7115911 (D. Alaska Dec. 6, 2016) 

- change of e-mail provider caused loss of vast relevant content; Court allows jury to 

hear “spoliation” evidence and allows introduction of similar post-dated content 

Matthew Enter. v. Chrysler, 2016 WL 2957133 (N.D. Cal. May 23, 2016) 
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Threshold Met – Sanctions Tier – FRCP 37(e)(2) 

(2) only upon finding that the party acted with the intent to deprive another party of 

the information’s use in the litigation may [the court]: 

(A) presume that the lost information was unfavorable to the party; 

 - Brown Jordan v. Carmicle, 2016 WL 815827 (S.D. Fla., Mar. 2, 2016) 

(B) instruct the jury that it may or must presume the information was unfavorable 

to the party; or 

 - Alabama Aircraft v. Boeing, 2017 WL 930597 (N.D. Ala. Mar. 9, 2017) 

 - Edelson v. Cheung, 2017 WL 150241 (D.N.J. Jan. 12, 2017) 

(C) dismiss the action or enter a default judgment. 

 - Roadrunner Transportation v. Tarwater, 642 F. App’x 759 (9th Cir. 2016) 

 - Global Material v. Dazheng, 2016 WL 4765689 (N.D. Ill. Sept. 13, 2016) 
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New Sanctions Framework - Practicalities 
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- 70+ decisions, including appellate-court decisions, did not use the framework where 

it appears to have been applicable.  And that’s as of May 2017. 

- In several decisions, sanctions have been issued without proof of intent to deprive. 

- The framework does not apply to paper content or “tangible things”, thereby 

requiring courts to apply multiple standards where spoliation extends beyond ESI. 

- With “tangible things,” the line-drawing is unclear – e.g., a lost cell-phone. 

- The standard of proof for the threshold requirements and tier-standards is unclear: 

some courts have used “preponderance of evidence”, others “clear and convincing.” 

- Despite the Committee Note that the framework “forecloses reliance on inherent 

authority or state law”, some courts are still issuing sanctions on those bases. 

STANDARDS AND PRACTICES ARE STILL BEING CREATED AND REFINED. 

 



Questions? 

53 

Patricia E. Antezana 

Reed Smith 
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