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Amateur Hour Is Over! DR Distributors LLC
Offers Crash Course on the Importance of E-
Discovery Compliance
BY CHARLOTTE HOWELLS AND SCOTT J. ETISH · MARCH 29, 2021

In DR Distributors, LLC v. 21 Century Smoking, Inc., et al., United States District Judge Iain D. Johnston
issued a scathing 256-page opinion, dropping the proverbial hammer on the defendant and its counsel for
repeated and egregious e-discovery failures – a veritable Keystone Kops series of discovery errors and
misrepresentations spanning several years. The court imposed sanctions pursuant to Federal Rules of Civil
Procedure 26(g) and 37, as well as monetary sanctions, and required the defendants’ former counsel to
participate in continuing legal education on electronically stored information (ESI). In sum, Judge Johnston
put all attorneys on notice that it “is no longer amateur hour” for attorneys grappling with e-discovery –
compliance is not merely “best practices,” but required under the Rules, and courts will address
incompetence accordingly.

The dispute arose from alleged trademark infringement claims involving electronic cigarettes with
confusingly similar marks. The case was initiated in 2012 and assigned to Judge Johnston in 2014, who
immediately held a case management conference. At this conference, the court asked counsel if litigation
holds were issued, and defense counsel neglected to inform the court that no litigation holds had been
issued at that point. Defense counsel also a�rmatively stated that the defendant, Brent Duke, the principal
of 21 Century Smoking, was generally knowledgeable about ESI, including “metadata and native
applications.”

Despite defense counsel’s assurances to the court, little was done to comply with ESI obligations from early
on in the litigation. In late 2012, Mr. Duke met with his attorneys to prepare initial disclosures, and he
explained that he used two e-mail accounts, hosted by Yahoo! and GoDaddy, and used chat applications for
both business and personal purposes. According to his former defense counsel, Mr. Duke’s attorneys orally
advised him to preserve potentially relevant e-mails from these accounts, but did not issue a written
litigation hold or provide any instruction with respect to disabling the automatic deletion function for e-mail
or chats. Moreover, former defense counsel mistakenly believed – in part based on their client’s erroneous
representations – that they could obtain all of Mr. Duke’s relevant e-mails from the defendants’ corporate e-
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mail servers; however, most of the relevant e-mails and chats were web-based and stored only in the cloud.
Former defense counsel also allowed Mr. Duke to self-collect relevant e-mail communications and did not
provide any supervision whatsoever over the collection process. It was not until after the close of fact
discovery in 2015 that the defendants reengaged an ESI vendor, who found more than 15,000 previously
uncollected, unproduced responsive documents. However, the defendants were unable to recover
potentially responsive communications that were permanently deleted.

The plaintiff moved for sanctions relating to the failure to timely produce ESI and for the spoliation of ESI,
and requested a “full arsenal of sanctions weapons,” including civil contempt, inherent authority, 28 U.S.C. §
1927, and Federal Rules of Civil Procedure 11, 26(g), 37 and 56(h). The plaintiff urged the court to impose
the “nuclear options” of defaulting the defendants and dismissing their counterclaims. The court was
extremely alarmed at former defense counsel’s apparent incompetence with respect to ESI, mistakes in
properly advising his client regarding ESI collection and retention, and misrepresentations to the court. It
took the opportunity to draft what amounts to a treatise on the history of spoliation and e-discovery in the
courts, including a detailed exposition on the many pitfalls and serious consequences for unwary,
incompetent, or simply uninterested counsel. Speci�cally, the court admonished former defense counsel for
claiming that ESI was “unimportant” in a trademark case, failing to issue a litigation hold, leaving Mr. Duke
to engage in self-collection of ESI without any oversight, failing to timely disclose relevant ESI, and overall
lacking in candor to the court regarding their collective ESI failures. Counsel’s arguments with respect to
these failures perplexed the court, spurring questions regarding Mr. Duke’s and his attorneys’ credibility and
competence. For instance, the court described the defendants’ position that a “written litigation hold was
not necessary for Duke to understand his preservation duties” as “patently wrong.” The court also observed
that former defense counsel were “never concerned” about issues related to self-collection, after detailing
the numerous pitfalls inherent to this process, and noted that “nothing is to be gained and much is to be
lost when counsel blindly rely on a client to self-collect after an inadequate litigation hold and insu�cient
inquiry into the adequacy of the client’s search.” Ultimately, the court concluded that it was counsel’s “failure
to take reasonable steps – indeed, almost any steps” after the ESI disclosure problems that served as the
primary basis for imposing sanctions.

Based on the court’s �ndings (made with the bene�t of �ve days of evidentiary hearings, review of
voluminous documents in evidence, testimony, and hundreds of pages of brie�ng), the court imposed
sanctions as follows: requiring the defendants to conduct a reasonable search for all responsive ESI and
produce same to the plaintiff; barring the defendants from using any information not disclosed to the
plaintiff; barring the defendants from using certain other evidence, including expert testimony; imposing
certain issue preclusion sanctions; giving instructions to the jury regarding the nature and extent of the
spoliation; requiring payment of the plaintiff’s reasonable attorneys’ fees related to the motion for sanctions
and “derailed” summary judgment motion, which was “likely to exceed seven �gures,” to be made by two of
the defendants’ former lawyers; and requiring former defense counsel to complete continuing legal
education on ESI. In imposing these sanctions, the court made clear that it did not expect “perfection,” but
rather “expects – and the rules require – a reasonable understanding of ESI and the law relating to
identifying, preserving, collecting and producing ESI, in addition to good faith compliance by the parties and
counsel.”
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Judge Johnston’s decision is a must-read for all litigators and serves as a strong directive to attorneys that
a proclaimed lack of familiarity with e-discovery will not be treated leniently; in fact, incompetence regarding
the technical aspects of ESI can rise to the level of non-compliance with the Federal Rules of Civil
Procedure and an attorneys’ ethical duty of competence, as outlined in ABA Model Rule 1.1 and state
speci�c Rules of Professional Conduct. We anticipate that this decision will have a lasting impact for many
years to come.
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Clearing the Bar: SDNY Reminds Litigants of
High Standard for Imposing Sanctions Under
Rule 37(e)(2)
BY KEVIN H. GILMORE · JULY 12, 2021

A recent decision out of the Southern District of New York once again illustrates the risk of sanctions under
several sections of Fed. R. Civ. P. (“Rule”) 37 for spoliation of evidence and discovery misconduct, as well as
the high burden a party must satisfy when seeking sanctions under Rule 37(e)(2). In Bursztein v. Best Buy
Stores, L.P., despite �nding that defendant �outed discovery obligations, failed to communicate promptly
with its adversary, and raised baseless objections throughout discovery, the Court declined to impose
sanctions under Rule 37(e)(2), though it did award sanctions – both monetary and in the form of evidence
submission to the jury – under Rule 37(e)(1).

In Bursztein, plaintiff alleged she tripped and fell over a raised piece of metal at the top of an escalator in a
Best Buy store which resulted in an injured shoulder. At the outset of discovery, plaintiff requested video
surveillance footage, inspection and maintenance records for the escalator, as well as Best Buy’s customer
safety policy. Best Buy objected to plaintiff’s initial requests and only produced two documents – a safety
incident review related to plaintiff’s accident and a “Facilities Services” agreement. Best Buy asserted it did
not possess any other responsive documents to plaintiff’s requests. Subsequently, plaintiff served Best Buy
with multiple de�ciency letters until Best Buy �nally responded and asserted that it did not possess any
surveillance footage of the fall, that no maintenance or inspection records were kept for the escalator, and
that no schedule was maintained for the maintenance or inspection of the escalator.

Tabling this discovery dispute, the parties commenced with the Rule 30(b)(6) deposition of Best Buy’s
representative – the general manager for the store where the fall occurred. Despite being underprepared to
testify about the noticed deposition topics, the general manager did acknowledge the existence of relevant
discovery that Best Buy claimed it did not possess. The representative testi�ed that: (1) copies of the store
safety policies and procedures were provided to employees; (2) employees were trained through on-line
videos; (3) all repair and maintenance requests were logged on an internal system; (4) surveillance footage
of the fall existed; and (5) the general manager personally preserved the footage. Thereafter, plaintiff again
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served demands for the surveillance footage, the employee training materials and the relevant entries in
Best Buy’s internal system related to maintenance and inspection of the escalator.

Two months later, Best Buy responded asserting the same objections in its initial responses, but attached
escalator invoices for maintenance and inspection for the relevant time period. Best Buy, however, claimed
that employee training materials and procedures for store maintenance and inspection were no longer in
Best Buy’s custody and control. Further, Best Buy claimed that the general manager was “mistaken” in his
testimony and Best Buy did not possess any surveillance footage of the fall. After plaintiff �led the motion
for sanctions at issue, and �ve months after his deposition, the general manager recanted his testimony via
sworn a�davit claiming to have misunderstood the question regarding the surveillance footage.

In her motion, plaintiff alleged that Best Buy violated the Court’s Rule 26(f) order and spoliated evidence and
requested sanctions under Rule 37. Speci�cally, the motion focused on four categories of evidence: (1)
video surveillance footage; (2) store safety training materials; (3) maintenance and inspection requests; and
(4) inspection reports for the escalator. The Court’s holding recognized several important points. First, the
Court found that sanctions in spoliation and discovery abuse situations such as this may be available under
Rule 37(b)(2) which provides for sanctions where a party “fails to obey a[] [court] order or provide or permit
discovery” including pursuant to Rule 26(f). Since most cases, like this one, commence discovery with a
Rule 26(f) order entered by the court, spoliation and discovery misconduct will constitute a violation of that
order su�cient to warrant sanctions under Rule 37(b)(2).

With respect to Rule 37(e), which provides the remedy for spoliation of ESI, as we have previously
discussed in this blog, a court may impose sanctions where a party fails to take reasonable steps to
preserve such information and, as a result, discoverable ESI is lost or destroyed. For Rule 37(e) to be
applicable, there must be (1) a duty to preserve ESI; (2) the ESI must be lost or destroyed; (3) the ESI was
lost or destroyed as a result of the party’s failure to take reasonable steps to preserve it; and (4) the ESI
cannot be attained through any other source.

Here, the Court found all four prongs of Rule 37(e) satis�ed. Interestingly, in analyzing the “duty to preserve”
element, the Court focused on the clear notice provided to Best Buy prior to the spoliation that the tapes
and training materials constituted relevant evidence. Left unaddressed is the fact that the law does not
require such external noti�cation of the obligation to preserve if circumstances – as appear to be present in
this case – dictate that the party should have been independently aware of the relevance of the evidence. A
party’s obligation is inherent and is triggered under a “knew or should have known standard” regarding the
relevance of the spoliated evidence. Based on its �ndings, the Court found su�cient basis to impose
remedial measures under Rule 37(e)(1).

However, employing the “clear and convincing evidence” standard, the Court declined to �nd Best Buy acted
with an intent to deprive plaintiff of the information destroyed pursuant to Rule 37(e)(2). In holding Best Buy
lacked the requisite intent, the Court compared Best Buy’s actions to those engaged in by the defendants in
Moody v. CSX Transp., Inc. There, the defendants actively erased extremely relevant data for the litigation
and, therefore, the court imposed sanctions under Rule 37(e)(2). Here, while noting it was a “close call”, the
Court explained that plaintiff had failed to provide any evidence that Best Buy a�rmatively acted to
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purposefully destroy the surveillance footage to deprive plaintiff of the evidence. Therefore, because it was
unclear whether the lost ESI resulted from Best Buy’s purposeful conduct or its incompetence, the Court
declined to impose sanctions under Rule 37(e)(2).

With Rule 37(e)(2) sanctions unavailable, the Court resorted to the remedial measures available under Rule
37(e)(1) because plaintiff was clearly prejudiced by the loss of the ESI that Best Buy failed to preserve. The
missing evidence – i.e., surveillance footage – was the primary evidence that Best Buy had actual or
constructive notice of the dangerous condition on the escalator landing and Best Buy’s negligence in
addressing this condition. In light of this prejudice, the Court allowed plaintiff to present evidence at trial
regarding the existence of the footage and Best Buy’s spoliation of the “liability-related” ESI. Further, the
Court imposed monetary sanctions on Best Buy, noting its dilatory conduct and failure to take its discovery
obligations seriously which necessitated plaintiff’s motion.

Bursztein provides another example of the remedial measures that may be imposed in spoliation of
evidence situations under several sections of Rule 37, and the high evidentiary burden a moving party must
satisfy when seeking serious sanctions of dismissal or adverse inference under Rule 37(e)(2).
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Fools Rush In: The Importance of Negotiating
Comprehensive ESI Protocols
Article
New Jersey Law Journal
April 12, 2021

By: Scott J. Etish, Jennifer A. Hradil and Kevin H. Gilmore

Embarking on discovery without �rst entering into a negotiated protocol regarding electronically
stored information (ESI) is like �ying blind. An ESI protocol allows parties to address a myriad of
critical discovery issues, from such basic issues as the sources of electronic discovery, the
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exchange of metadata, and the form of production, to more technical issues, including the use (or
non-use) of various technologies, such as technology-assisted review (TAR) and email threading,
and the protection of irrelevant information within otherwise responsive material. A comprehensive
protocol—entered between parties who appreciate and have fully considered the pros and cons of
available technology—can go a long way toward avoiding costly disputes. More importantly, good
faith participation in this process is required to avoid the imposition of sanctions pursuant to
Federal Rule of Civil Procedure 37(f).

Particularly relevant to conducting discovery given constantly changing technologies, an attorney’s
duty to provide competent representation includes a duty to stay “abreast of changes in the law and
its practice, including the bene�ts and risks associated with relevant technology.” ABA Model Rule
1.1, cmt. 8; see also New Jersey Rule of Professional Conduct (RPC) 1.1.

Apart from counsel’s ethical obligations to understand available technologies, two recent cases
(both in the context of disagreements about TAR) suggest that a party’s choices on these issues
may signi�cantly impact future motion practice between the parties. While it has been almost a
decade since Magistrate Judge Andrew Peck’s (ret.) judicial endorsement of the use of predictive
coding in Moore v. Publicis Groupe, 287 F.R.D. 182 (S.D.N.Y. 2012), courts remain hesitant to require
a litigant to use TAR or other technology in responding to discovery. Instead, courts remain
steadfast in their support for Sedona Conference Principle 6—that a responding party is in the best
position to choose an appropriate method for gathering and identifying relevant information for
production—and are holding litigants to the consequences of their choices.

A 2020 special discovery master’s ruling emphasizes that counsel’s decisions regarding discovery
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must be appropriately informed by technological options. In In re Mercedes-Benz Emissions Litig.,
2020 WL 103975, at *1 (D.N.J. Jan. 9, 2020), the parties could not agree on certain aspects of a
protocol, and Special Master Dennis M. Cavanaugh, U.S.D.J. (ret.) rejected the plaintiffs’ application
to enter a protocol compelling the defendants to utilize TAR. Instead, relying in part on Sedona
Conference Principle 6, the Special Master deferred to the defendants’ chosen method—search
terms. That said, the Special Master acknowledged that courts have universally concluded that TAR
is “cheaper, more e�cient and superior to keyword searching” and noted that a party’s decision not
to avail itself of such technology may have its costs. While allowing the defendants to pursue their

requested method, the Special Master cautioned that he would evaluate any future objection
regarding the burden of the requested discovery in light of the defendants’ refusal to proceed with
TAR. The Special Master did just that and later rejected the defendants’ burden arguments in ruling
on the parties’ dispute regarding the scope of discovery and appropriate custodial sources. In re
Mercedes-Benz Emissions Litig., 2020 WL 747195, at *6 (D.N.J. Feb. 14, 2020).

At the opposite end of the spectrum, a requesting party’s insistence that an adversary use a
particular review method or technology turned out to be a very risky bet. Lawson v. Spirit
AeroSystems, 2020 WL 1813395 (D. Kan. Apr. 9, 2020). In Lawson, the court entered a basic ESI
protocol well after discovery commenced because the “parties could not agree on ESI custodians or
search terms, and had di�culty meeting and conferring productively.” After that process yielded low
responsiveness rates, the requesting party insisted that TAR be used notwithstanding the court’s
warning that it could be responsible for the associated costs. Ultimately, the court ordered the
requesting party to pay over $750,000 because of its insistence that TAR be used despite evidence
that the additional documents would have “marginal (if any) relevance.” See Lawson v. Spirit
AeroSystems 2020 WL 3288058 at *1 (D Kan June 18 2020); see also Lawson v Spirit

https://app.ediscoveryassistant.com/case_law/27008-in-re-mercedes-benz-emissions-litig
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AeroSystems, 2020 WL 3288058, at 1 (D. Kan. June 18, 2020); see also Lawson v. Spirit
AeroSystems, 2020 WL 6343292, at *1 (D. Kan. Oct. 29, 2020).

Lawson and In re Mercedes re�ect how important it is for parties and their counsel to make
decisions about the use of TAR guided by understanding of the technologies. To the extent parties
decide not to use TAR, the ESI protocol should explicitly state that the parties considered TAR but
determined that it is not appropriate in the speci�c circumstance. While there is still a risk that
deciding not to utilize TAR may impact a subsequent burden argument (if a party uses keyword
searching), speci�cally addressing the decision not to use TAR should: (1) avoid unilateral attempts

by one party to force another party to use TAR after discovery is underway; and (2) indicate to the
court that the parties considered the use of TAR but made an informed decision not to use it.

In negotiating an ESI protocol, whether to use TAR is not the only question to address. The Sedona
Conference Cooperation Proclamation, Federal Rules of Civil Procedure, and countless judicial
decisions extol the bene�ts of cooperation, and cooperation remains critical. However, entering a
protocol with wide-ranging cooperation and transparency provisions, such as those in which the
parties agreed to “cooperate” and “meet and confer” pertaining to “the disclosure and formulation”
of TAR, creates potential risks. See In re Valsartan, Losartan, & Irbesartan Products Liab. Litig., 2020
WL 7054284, at *1 (D.N.J. Dec. 2, 2020). While refusing to cooperate is extremely risky in light of the
availability of sanctions under Rule 37(f), full transparency into a responding party’s review and
production process is not required. See Miller v. Thompson-Walk, 2019 WL 2150660, at *1 (W.D. Pa.
May 17, 2019). Accordingly, litigants negotiating an ESI protocol must walk a �ne line between
cooperating in good faith and forfeiting the right to conduct discovery with some autonomy.

Few cases address another common technology used to help increase the e�ciency of document
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reviews—email threading, which identi�es the most inclusive email in a chain for review and omits
the less inclusive emails as near duplicates. Like TAR, however, the use of email threading should
be addressed in an ESI protocol. If a producing party wishes to exclude the less inclusive emails
from its productions, such an exclusion of responsive documents should be done with the
agreement of the requesting party. From the perspective of a requesting party, such an agreement
has the seemingly obvious bene�t (like de-duplication) of reducing the number of documents a
requesting party will receive.

But, before agreeing to the exclusion of lesser included emails, counsel must understand the
downside. For example, excluding lesser included emails from production results in the exclusion of
the metadata associated with the initiating email in a chain (which may be weeks or even months
prior to the last email in a chain). This will materially reduce a receiving party’s ability to search for
all correspondence within a date range. Armed with this knowledge, and in consultation with an e-
discovery vendor, well-informed counsel faced with a producing party’s request to exclude lesser
included emails identi�ed through threading technology may be able to ameliorate this effect by
including a protocol provision requiring the exchange of certain metadata for any excluded, lesser-
included emails.

Before negotiating an ESI protocol, it should go without saying that an attorney must have a
thorough understanding of a client’s information systems and electronic documents. In matters
pending in the District of New Jersey, attorneys are expressly required to investigate and understand
their client’s ESI. See Local Rule 26.1(d)(1). In carrying out this obligation, counsel should be
extremely cautious about agreeing to ESI protocols including broad search terms, especially where
they do not have a full understanding of the potential number of search hits before agreeing to the
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they do not have a full understanding of the potential number of search hits before agreeing to the
terms. See I-Med Pharma v. Biomatrix, 2011 WL 6140658, at *1 (D.N.J. Dec. 9, 2011).

Protecting con�dential information is another area in which counsel’s thorough knowledge of their
client’s information systems and documents in advance of negotiating a discovery protocol is
critical. It is not uncommon for businesses and employees to compile information in various
reports, the text of email correspondence, or numerous attachments to an email. Courts are split
over the propriety of redacting irrelevant, non-responsive information within a document containing
responsive information. See Engage Healthcare Commc’ns v. Intellisphere, 2017 WL 3624262, at *3

(D.N.J. Apr. 26, 2017) (collecting cases). As a result, counsel should consider the likelihood that
these issues will arise in a client’s documents and, if so, seek to provide for the redaction of such
information and/or the withholding of non-responsive attachments in an ESI protocol. Given the
split of authority on this issue, absent such provisions, many courts may �nd that it is improper to
redact information on the basis of relevance from otherwise responsive documents.

The failure to enter into a comprehensive ESI protocol has the potential to derail a litigation on the
merits into costly “discovery on discovery” where parties seek to discover what an adversary did (or
did not do) in responding to discovery. While there is no way to prevent discovery on discovery,
negotiated provisions such as those discussed above, as well as the inclusion of a good cause
standard or other standard for expansion of any agreed upon limits, including meet-and-confer
requirements, may be effective in preventing and/or reducing discovery on discovery. Discovery in a
complex litigation is riddled with potential landmines, but a comprehensive ESI protocol is an
essential litigation tool for minimizing potential disputes.

Reprinted with permission from the April 12, 2021 issue of the New Jersey Law Journal. © 2021 ALM Media Properties,
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Litigating at the Intersection of Cooperation and
Sedona Principle 6
Article
The Legal Intelligencer
February 9, 2021

By: Scott J. Etish and Charlotte Howells

The terms “cooperation” and “transparency” continue to gain traction in the context of litigation
discovery, and the emergence of these concepts has been accompanied by a gradual erosion of a
party’s ability to respond to discovery with autonomy. Litigants are often forced to make a decision
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as the expectation of cooperation in discovery intersects with the understanding that it is the
responding party who will be in the best position to formulate a comprehensive discovery plan to
search for, gather, and ultimately produce its own electronically stored information (ESI). This is
based on the premise that the responding party is best situated to understand its own systems, the
formats of communication used by employees, and the lingo used to discuss the subject matter of
the dispute.

The Sedona Conference Principle 6 recognizes that a responding party is in the best position to
select relevant technology to appropriately gather and produce relevant information. On the other
hand, the Sedona Conference Cooperation Proclamation, the 2016 Amendments to the Federal
Rules of Civil Procedure, and countless judicial decisions extoll the bene�ts of cooperation. The
intersection of Sedona Conference Principle 6 with the concepts of “cooperation” and
“transparency” has been on full display in several recent decisions involving attempts by a
requesting party to force a responding party to utilize technology-assisted review (TAR). These
decisions signify courts’ expanding acknowledgment of TAR as an e-discovery tool and its impact in
the context of parties’ obligations under Federal Rule of Civil Procedure 26.

Sedona Conference Principle 6 provides that “responding parties are best situated to evaluate the
procedures, methodologies, and technologies appropriate for preserving and producing their own
electronically stored information.” See ”The Sedona Principles, Third Edition: Best Practices,
Recommendations & Principles for Addressing Electronic Document Production,” Volume 19 (2018),
Principle 6, Comment 6.b., p. 118. The “Introduction” to Principle 6 explains that this “is premised on
each party ful�lling its discovery obligations without direction from the court or opposing counsel
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each party ful�lling its discovery obligations without direction from the court or opposing counsel,
and eschewing ‘discovery on discovery,’ unless a speci�c de�ciency is shown in a party’s
production.”

The Sedona Conference has been championing the bene�ts of cooperation for more than a decade
since the publication of the Sedona Conference Cooperation Proclamation in 2008. Countless
judicial decisions have emphasized the need for cooperation since the Cooperation Proclamation.
See Beaton v. Verizon New York, No. 20-CV-672 (BMC), 2020 WL 6449235 (E.D.N.Y. Nov. 3, 2020);
Tadayon v. Greyhound Lines, No. CIV. 10-1326 ABJ/JMF, 2012 WL 2048257 (D.D.C. June 6, 2012).

And the term “cooperation” is emphasized in the o�cial comments to the 2016 amendments to
Rule 1 of the Federal Rules of Civil Procedure. Speci�cally, the comment to Rule 1 provides:

Effective advocacy is consistent with—and indeed depends upon—cooperative and proportional use
of procedure. This amendment does not create a new or independent source of sanctions. Neither
does it abridge the scope of any other of these rules.

To effectuate that goal, Rule 26(f) requires cooperation by the parties in formulating a discovery
plan and meaningfully meeting and conferring in the event a discovery dispute arises. In the event
the parties fail to cooperate, Rule 37 provides the court the ability to sanction a party for failing “to
cooperate in discovery.” While litigants may often seek for transparency in discovery, there is no
such requirement in the Federal Rules of Civil Procedure.

The local rules for the district courts, judicial preferences and procedures, and state court rules
often impose speci�c requirements for a party to outline good faith efforts taken before �ling a
motion to compel related to pretrial discovery. These procedures, and judicial decisions denying
motions to compel for failure to certify as to good faith efforts to resolve make absolutely clear that
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motions to compel for failure to certify as to good faith efforts to resolve, make absolutely clear that
a failure to cooperate will rarely be tolerated. As discussed in the following cases, a requesting party
cannot utilize the concept of cooperation and/or transparency, in the absence of established
discovery de�ciencies, to insist that a responding party utilize speci�c technologies to respond to
discovery requests.

Recent Cases Involving TAR

Sedona Principle 6 is central to two recent federal decisions involving TAR. In Livingston v. City of
Chicago, No. 16 CV 10156, 2020 WL 5253848 (N.D. Ill. Sept. 3, 2020), a dispute arose as to the
proper methodology for identifying responsive ESI. On one hand, the plaintiff proposed that the
defendant use a particular outside vendor to perform searches to identify responsive documents
(without any additional responsiveness or privilege review), while the defendant advocated for an
“active learning” TAR procedure to perform initial searches to identify a preliminary universe of
documents. In deciding the plaintiff’s motion to compel, the court looked to the tenets of Sedona
Conference Principle 6, holding that the defendant, as the responding party, was “best situated to
decide how to search for and produce emails responsive to plaintiffs’ discovery requests.” The court
also found that the defendant satis�ed its obligation to make its production transparent by
disclosing the speci�c TAR software it intended to use.

Likewise, in In re Mercedes-Benz Emissions Litigation, No. 216CV881KMESK, 2020 WL 103975, at *1
(D.N.J. Jan. 9, 2020), a Special Master appointed to administer discovery disputes rejected the
plaintiff’s application to compel the defendant to use TAR, concluding that, pursuant to Sedona
Conference Principle 6, the defendant was in the best position to determine the most appropriate
method for producing ESI. The Special Master reached this conclusion notwithstanding his
acknowledgement that TAR would “likely be a more cost effective and e�cient methodology for
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acknowledgement that TAR would likely be a more cost effective and e�cient methodology for
identifying responsive documents.”

Parties cannot abuse the meet-and-confer process, particularly in cases involving costly TAR
discovery, as made clear in Lawson v. Spirit AeroSystems, No. 18-1100-EFM-ADM, 2020 WL 1813395
(D. Kan. Apr. 9, 2020). There, following discovery-related motion practice after the parties failed to
mutually agree on search terms or custodians, the parties discussed the utilization of TAR with
respect to 300,000 potentially responsive documents. The defendants expressed their reluctance to
use TAR, in light of the excessive costs already incurred on document collection, processing, and

hosting, as well as the results of sampling exercises indicating an extremely low responsiveness
rate. To allay these concerns, the court raised the possibility of granting the plaintiff’s request for
TAR on the condition that the plaintiff would bear the ultimate costs of the TAR process.

At the plaintiff’s insistence (despite being on notice of the estimated TAR-related costs), the parties
proceeded with TAR. The defendant �led a motion to shift costs for ESI, which was granted. The
court observed that the plaintiff was aware of the possibility that the documents that were
“technically” responsive were of “marginal (if any) relevance,” and, therefore, the TAR-related costs
incurred by the defendant were disproportionate to the needs of the case. In a later decision
addressing the defendant’s fee application, the court awarded the defendant $753,029.46 in TAR-
related expenses—95% of the amount requested. The Lawson decision is a clear example of the
age-old adage, “be careful what you wish for,” as the plaintiff ultimately was required to pay very
signi�cant TAR-related costs after insisting that the defendant utilize such technology.

Practice Tips

These recent decisions highlight the tightrope litigants must walk in balancing the expectation of
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These recent decisions highlight the tightrope litigants must walk in balancing the expectation of
cooperation with the reality that the responding party is almost always best situated to respond to
discovery without interference from the requesting party. While courts expect cooperation in
disputes involving TAR, there is an overall hesitancy to impose a�rmative obligations on a
responding party (in the absence of evidence of spoliation and/or discovery abuses). Where a
requesting party is able to demonstrate spoliation by the responding party and/or signi�cant
inconsistences with document productions, that party is likely to be given wide berth from a court in
fully exploring its adversary’s discovery efforts (or lack thereof). To avoid costly discovery on the
discovery process, parties should always seek to enter into ESI protocols that outline limits to how

far a party can press for details on the discovery decision-making process, and under what
circumstances those limits may be relaxed. Parties should consider including certain baseline
showings in an ESI protocol necessary before a party is permitted to seek “discovery on discovery.”

To hedge against a party’s decision to withhold cooperation in discovery, it is critical to prepare and
formulate a bulletproof discovery plan. This plan should be clear and detailed and each step taken
(or not taken) must be memorialized to defend against the assumption that the requesting party will
be doing everything in its power to identify inconsistencies in a production via deposition testimony
(statements by witnesses indicating that documents and/or communications exist), third-party
subpoenas (third-party produces communications with responding party not otherwise produced)
and comparison of documents produced by the requesting party to what was produced by the
responding party (to identify documents produced by requesting party that responding party failed
to produce as indicative of discovery de�ciencies). A failure to formulate a detailed discovery plan
is a risky endeavor, but a failure to formulate a discovery plan in conjunction with a refusal to
cooperate is outright dangerous.
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The Destruction of a “Startling Amount of
Discovery”: District Court Imposes Severe,
Case-Ending Sanctions Pursuant to Rule 37(e)
(2)
BY BRIELLE A. BASSO · NOVEMBER 18, 2020

The United States District Court for the Eastern District of Washington recently entered a default judgment
order of terminating sanctions against defendants pursuant to Rule 37(e)(2), as a result of defendants’
wholesale destruction of a “startling amount of discovery” as part of defendants’ adoption of a document
disposition program during the course of the litigation. The district court found that the defendants
“purposefully destroyed” relevant electronically stored information (ESI) “to avoid their litigation obligations.”
This decision highlights the importance of extreme caution in the adoption of a document disposition or
information governance program, which necessarily eliminates typically large quantities of ESI, during the
time period when the duty to preserve relevant ESI has been triggered.

In Moreno v. Correctional Healthcare Companies, Inc., plaintiffs �led constitutional claims against
defendants–providers of healthcare services to inmates–after plaintiffs’ eighteen-year-old son died while in
defendants’ custody. In January 2018, prior to �ling the lawsuit, plaintiffs sent a letter to defendants
notifying defendants of their plan to �le a lawsuit and advising defendants to “preserve all paper and
electronic records that may be relevant to our clients’ claims” including “all e-mails and other electronic and
paper records regardless of where they are maintained.” Plaintiffs �led the lawsuit in October 2018 and, in
December 2018, served discovery requests on defendants, seeking certain categories of ESI, including
emails relevant to plaintiffs’ son and defendants’ policies and practices at the jail in which plaintiffs’ son
was in custody.

Plaintiffs were forced to �le several motions to compel after defendants failed to provide su�cient ESI in
response to discovery requests, and while plaintiffs’ third motion to compel discovery was pending,
defendants admitted that they “purged emails” and “deleted the email accounts of relevant former
employees after receiving Plaintiffs’ discovery requests.” Through additional limited discovery and the
deposition of defendants’ Chief Information O�cer (CIO), “Plaintiffs con�rmed that Defendants destroyed
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responsive ESI” through defendants’ newly implemented nationwide document retention policy governing
email preservation.

The new policy was implemented during the litigation, beginning in February 2019, and the policy archived
deleted emails for six months and undeleted emails for one year, and then automatically destroyed them.
Defendants’ CIO testi�ed that, “nationwide, defendants erased millions of emails permanently when they
implemented their new policy.” The new retention policy also permanently deleted the account of any
employee that had not worked for defendants for over one year, but defendants could prevent the deletion
of any email or account by placing an account on a litigation hold.

Defendants asserted that, before implementing the new policy, they sent a letter to their former outside
counsel asking counsel to identify each “open case” and the names of individuals whose accounts and
documents should not be deleted. Counsel identi�ed the name of only one nurse, a named defendant, and
defendants’ in-house counsel put a litigation hold on that nurse’s account. Thereafter, the new policy was
implemented, and the same litigation group that was responsible for responding to plaintiffs’ discovery
requests executed the new policy, permanently deleting emails and accounts, including emails of 56
employees who worked at the jail during the relevant time period.

Upon learning of defendants’ new policy and the deletion of emails and employees’ accounts, plaintiffs
sought dispositive sanctions, i.e., a default judgment, pursuant to Rule 37(e)(2). Defendants did not dispute
that sanctions were warranted, but rather argued that dispositive sanctions were inappropriate because the
evidence did not show that they “permanently destroyed the emails with the intent to deprive these speci�c
Plaintiffs of their use in this litigation.” Defendants asserted that their correspondence with their former
counsel negated a �nding of intent because it revealed that they intended to preserve responsive ESI, not
destroy it. Defendants also argued that, because the new document retention policy was nationwide, it was
not implemented to deprive these speci�c plaintiffs of responsive emails.

The court rejected defendants’ arguments, noting that nowhere in the email to former counsel did
defendants explain the details of the new policy or mention the sweeping nature of the policy. The court
further noted that the correspondence with former counsel was “overshadowed” by the testimony of
defendants’ CIO, who agreed during a deposition that one of the motivating factors for adopting the new
policy was to “destroy bad emails that could be produced in discovery.” Moreover, the court refused to “allow
Defendants to rely on the widespread nature of their document destruction to avoid sanctions in this case.”
The court emphasized the signi�cance of the fact that defendants’ litigation group that applied the new
nationwide retention policy was the same group that was responsible for responding to plaintiffs’ discovery
requests. The court concluded that defendants “acted with intent” to destroy evidence and, thus, dispositive
sanctions were appropriate pursuant to Rule 37(e)(2).

The Moreno decision highlights the extreme importance of careful consideration of active litigation holds
before companies implement new document disposition or information governance programs in the normal
course of business. There is no question that “over-preservation” of ESI can be costly and cumbersome, but
in considering the logistics of implementing disposition programs, companies must balance the risk of
being faced with extreme litigation sanctions when the implementation of such programs may result in the
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spoliation of ESI. All active litigation holds must always be considered carefully, and documents that require
preservation under those holds must be preserved as exceptions to the new policy. This decision also
highlights the strategic bene�t of gradually developing a strong discovery record of an adversary’s discovery
abuses. Plaintiffs were able to develop a record of the destruction of a “startling amount of discovery” over
the course of numerous motions to compel, and their persistence in the process ultimately resulted in the
court entering an order in their favor without consideration of the underlying merits of the case.
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In DoubleLine Capital LP v. Odebrecht Finance, Ltd., the Southern District of New York issued a decision with
important implications regarding the timing of spoliation motions and imposition of e-discovery sanctions
under Federal Rule of Civil Procedure 37(e)(2). The decision highlights the challenges litigants face when
seeking relief under this provision and, in particular, satisfying the onus to establish an “intent to deprive”
the opposing party of deleted discovery. As this blog has previously discussed, the sanctions available
under this subsection are available only in “egregious cases,” require a high evidentiary bar, and are highly
dependent on timing and the proper development of a factual record.

In this securities fraud case, the plaintiffs sought a mandatory adverse inference based on the claim that
the defendants destroyed encryption keys needed to access the “MyWebDay” platform, an internal “shadow”
accounting system used to track illicit bribe payments, which they contended contained evidence essential
to the litigation. Despite ultimately admitting to destroying the encryption keys, the defendants argued that
it was too early in discovery for the court to impose sanctions. Speci�cally, the defendants argued that
spoliation sanctions would be inappropriate because the plaintiffs “have not (and cannot) demonstrate that
the lost information cannot be replaced in discovery, and therefore have not shown that any relevant facts
‘have been rendered unavailable by virtue of the 2016 destruction of the MyWebDay encryption keys.’”

The court ruled that the plaintiffs would be permitted to present evidence to the jury concerning the
intentional destruction of the encryption keys, but declined to impose an adverse jury inference based on
the spoliation. Of particular interest, the court expressed confusion as to the timing of the plaintiffs’
sanctions motion, when the discovery period had not yet closed and when they lacked a full record of the
evidence that was available to them. The plaintiffs �led their spoliation motion, pursuant to Federal Rule of
Civil Procedure 37(e)(2)(B), approximately a year before the end of discovery.

When the court assessed the plaintiffs’ application, it applied the following, now-familiar three-part inquiry
under Rule 37(e): (i) whether a party failed to take “reasonable steps” to preserve electronically stored
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information “that should have been preserved in the anticipation or conduct of litigation”; (ii) whether there
had been “prejudice to another party from loss of the information,” in which case the court “may order
measures no greater than necessary to cure the prejudice”; and (iii) whether the destroying party “acted with
the intent to deprive another party of the information’s use in the litigation,” in which event a court may
consider whether to impose the most severe of measures such as mandatory presumptions, instructions
that the lost information was unfavorable, or entry of default judgment.

Applying this test, the court determined that the defendants knew or should have known that the evidence
they destroyed “may be relevant to future litigation,” the plaintiffs were prejudiced by the destruction of the
information, and the lost ESI (electronically stored information) could not be “restored or replaced through
additional discovery.” However, the court noted that to impose the “particularly harsh” sanctions listed in
subsection (e)(2), including the adverse inference instruction requested by the plaintiffs, the court must �rst
�nd that the party to be sanctioned acted with “an intent to deprive.” The intent standard is both “stringent
and speci�c,” requiring plaintiffs to demonstrate that the offending party destroyed the ESI at issue
speci�cally to deprive the other party of evidence. The court ultimately concluded that the plaintiffs “have
not shown, and cannot show, that defendants destroyed the physical encryption keys with the intent of
depriving plaintiffs in this litigation of that evidence.” Observing that discovery was not yet complete, and
the precise scope of the issues that would be presented to the jury was not yet known, the court limited
sanctions to permitting the plaintiffs to present evidence and argument to the jury concerning the
defendants’ intentional destruction of evidence, as well as permitting the jury to consider that evidence,
along with all other evidence, in making its decision. Such a sanction, unlike those under Fed. R. Civ. P. 37(e)
(2), is permitted under subsection (e)(1) without a predicate �nding of an intent to deprive.

The DoubleLine decision highlights the strategic implications of timing sanctions motions under Federal
Rule of Civil Procedure 37(e)(2). Even where destruction of evidence is undisputed, parties seeking relief in
the form of harsh sanctions under subsection (e)(2) should ensure that any motion they bring can be
supported by the requisite proof based on the applicable standards in the jurisdiction at issue. Thus, even
when an ESI-related misstep is particularly egregious, litigants should tread carefully before seeking relief
prior to the close of discovery. This decision, when read collectively with others previously discussed in this
blog, outline certain best practices litigants can follow in order to adequately remediate discovery
violations.
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