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▪ The views expressed are solely those of the speakers and 
should not be attributed to the speakers’ companies or clients.

▪ This CLE presentation is solely for educational purposes and 
does not constitute legal advice.

▪ Discussion topics from this CLE do not constitute legal 
precedent, persuasive authority, or even a judicial advisory 
opinion on any issue.

▪ By attending this CLE presentation, you understand that there 
is no lawyer-client relationship intended or formed between 
you and the speakers.

Disclaimer
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• Background Regarding Discovery on Discovery

• The Challenges of Seeking Discovery on Discovery

• Judicial Treatment of Requests for Discovery on 
Discovery

• Avoiding Discovery on Discovery

• Offensive Use of Discovery on 
Discovery/Sanctions

• Effective Use of ESI Protocols

Program Agenda
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Background Regarding 
Discovery on Discovery
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• “Discovery on Discovery” is also referred to as “discovery about 
discovery,” “meta-discovery,” “collateral discovery,” or “process-directed 
discovery”.

• What is it?  

• It is discovery about an opponent’s e-discovery processes and 
manner in which a party preserves, identifies, collects, searches, and 
produces ESI.

• What form does it come in?  

• RFPs, interrogatories, requests for admissions, Rule 30(b)(6) 
deposition notices.

Background
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• Why do parties seek discovery on discovery?

• To explain production gaps or deficiencies

• Leverage

• Potential sanctions

• Parties opposing discovery on discovery typically respond arguing:

• Fishing expedition

• Attempt to drive up litigation costs

• No basis because no production gaps or deficiencies

• Relevance/proportionality

• Privilege

Background (cont.)
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• Some take the view that discovery on discovery is almost always 
inappropriate.

• Proponents argue that without discovery on discovery they can’t 
evaluate the reasonableness and thoroughness of a party’s efforts to 
search for and produce relevant ESI.

• The case law on the issue tends to disfavor discovery on discovery.

• Why do you care about discovery on discovery?  

• It gets your client’s attention and it gets attorneys’ attention 
because it could end in sanctions that could cripple your case.

Background (cont.)
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The Challenges of 
Seeking Discovery 

on Discovery
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• Countless judicial decisions have emphasized the need for cooperation since the Cooperation 
Proclamation.  Beaton v. Verizon New York, Inc., No. 20-CV-672 (BMC), 2020 WL 6449235 
(E.D.N.Y. Nov. 3, 2020); Tadayon v. Greyhound Lines, Inc., No. CIV. 10-1326 ABJ/JMF, 2012 WL 
2048257 (D.D.C. June 6, 2012).  

• And the term “cooperation” is emphasized in the official comments to the 2016 amendments to 
Rule 1 of the Federal Rules of Civil Procedure. 

• Rule 26(f) requires cooperation by the parties in formulating a discovery plan and meaningfully 
meeting and conferring in the event a discovery dispute arises. 

• In the event the parties fail to cooperate, Rule 37 provides the court the ability to sanction a 
party for failing “to cooperate in discovery.”  While litigants may often seek transparency in 
discovery, there is no such requirement in the Federal Rules of Civil Procedure.

Discovery on Discovery, Cooperation and Federal Rules 
of Civil Procedure
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▪ Sedona Principle 3:  To avoid extensive motion practice, “a party 
may effectively immunize itself from the risk of facing ‘discovery 
on discovery’ by cooperatively working to reach agreement on 
key ESI issues.”

▪ Sedona Principle 6: The “Responding parties are best situated to 
evaluate the procedures, methodologies, and technologies 
appropriate for preserving and producing their own 
electronically stored information.”

▪ But cooperation does not mean full transparency!

▪ The Federal Rules of Civil Procedure do not explicitly require a 
party to be transparent as to exactly what was done to respond 
to discovery requests.

Discovery Principles
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• “Responding parties are best situated to evaluate the procedures, 
methodologies, and technologies appropriate for preserving and 
producing their own electronically stored information.” See The Sedona 
Principles, Third Edition: Best Practices, Recommendations & Principles 
for Addressing Electronic Document Production, Volume 19 (2018).

• “[A]s a general matter, neither a requesting party nor the court should 
prescribe or detail the steps that a responding party must take to meet its 
discovery obligations. . .” Comment 6.b

Sedona Principle 6
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• The introduction and comments to Sedona Principle 6 explain that 

• It “is premised on each party fulfilling its discovery obligations without direction from the court or opposing counsel, and eschewing 

‘discovery on discovery,’ unless a specific deficiency is shown in a party’s production.”

• “There should be no discovery on discovery, absent an agreement between the parties, or specific, tangible, evidence-based indicia 

(versus general allegations of deficiencies or mere “speculation”) of a material failure by the responding party to meet its obligations. A 

requesting party has the burden of proving a specific discovery deficiency in the responding party’s production.”

• Reasonable grounds may include absence of documents produced from certain custodians or timeframes, see 

Vieste, LLC v. Hill Redwood Dev., No. 09-4024, 2011 WL 2198257, at *1 (N.D. Cal. June 6, 2011), or deposition 

testimony regarding deficiencies in litigation hold notices.

• Without any showing of bad faith or unlawful withholding of documents, permitting discovery on 

discovery would “unreasonably put the shoe on the other foot and require a producing party to go to 

herculean and costly lengths....” Ford Motor Co. v. Edgewood Properties, Inc., 257 F.R.D. 418, 427 (D.N.J. 

2011).

Discovery on Discovery & Baseline Showings Needed
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▪ Federal courts “will not compel a party to disclose its discovery process as 
a result of the opponent’s mere suspicion that the party’s process has not 
produced adequate documents.” 

▪ Some courts require a showing of “bad faith” or that the production was 
“materially deficient” to justify discovery on discovery.

o Alley v. MTD Prod., Inc., 2018 WL 4689112, at *2 (W.D. Pa. Sept. 28, 2018) 
(granting protective order with respect to deposition topics regarding 
defendants’ “systems for creating, storing, retrieving, and retaining 
documents” because plaintiff did not show that defendants acted in bad 
faith or that they unlawfully withheld documents)

Discovery on Discovery Standards
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▪ Other courts permit discovery on discovery when a requesting party 
provides an “adequate factual basis” for questioning the efficacy of 
the responding party’s practices.

o Winfield v. City of New York,  2018 WL 840085, at *3 (S.D.N.Y. 
Feb. 12, 2018)

o Korbel v. Extendicare Health Servs., Inc., 2015 WL 13651194, at 
*15 (D. Minn. Jan. 22, 2015) (noting that meta-discovery is only 
warranted when there is a “colorable factual basis” for such 
discovery) 

Discovery on Discovery Standards (cont.)
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• The primary objections asserted by parties opposing discovery on 
discovery are relevance/proportionality and privilege.

• Relevance/Proportionality

• Rule 26(b)(1) provides that “the scope of discovery is as follows:  Parties may 
obtain discovery regarding any nonprivileged matter that is relevant to any 
party’s claim or defense and proportional to the needs of the case, considering 
the importance of the issues at stake in the action, the amount in controversy, the 
parties’ relative access to relevant information, the parties’ resources, the 
importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit.”  (emphasis 
added)

Objections to Discovery on Discovery
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• The relevance standard does not permit a requesting party “to engage in 
a fishing expedition in the hopes that he may turn up some relevant or 
useful information.”  King v. Biter, 2017 WL 3149592, at *6 (E.D. Cal. July 
25, 2017).

• Proportionality

• By requiring proportionality, Rule 26 provides that not all relevant information is 
equally important to a case.

• Parties opposing discovery on discovery will want to walk through the 
proportionality factors in Rule 26(b)(1) when making their argument.

Objections to Discovery on Discovery (cont.)
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• Privilege Objections

• Discovery on Discovery requests often trigger privilege concerns.

• Litigation hold notices are usually protected by the attorney client 
privilege and work product doctrine, but not always.  See U.S. ex rel. 
Barko v. Halliburton Co., 74 F. Supp. 3d 183 (D.D.C. 2014) 
(concluding attorney-client privilege and work product doctrine did 
not apply to request for production of hold notices).

• How widely was the hold notice distributed?

• Did the hold notice state it was confidential?

• Does the content indicate preparation for litigation?

Objections to Discovery on Discovery (cont.)
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• Facts concerning the steps taken to identify and preserve 
data are generally discoverable.  See In re eBay Seller 
Antitrust Litig., 2007 WL 2852364 at *1 (N.D. Cal. Oct. 2, 
2007).

• Privilege Waiver

• Disclosing otherwise privileged facts regarding the client’s 
preservation, collection and production efforts is risky.  
Doing so could cause a broader waiver. 

Objections to Discovery on Discovery (cont.)
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Judicial Treatment of 
Requests for Discovery 

on Discovery
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• Freedman v. Weatherford Int’l Ltd., No. 12 Civ. 2121(LAK)(JCF), 2014 WL 
3767034 (S.D.N.Y. July 25, 2014) (“Weatherford I”); Freedman v. Weatherford 
Int’l Ltd., No. 12 Civ. 2121 (LAK)(JCF), 2014 WL 4547039 (S.D.N.Y. Sept. 12, 
2014) (“Weatherford II”).

• Plaintiffs sought certain reports comparing the electronic search results from 
discovery in this action to (1) the search terms proposed by Plaintiffs, (2) the 
searches and productions related to an Audit Committee investigation, (3) the 
searches and productions related to an investigation by outside counsel.

• The court denied the request, denied a motion for reconsideration, and then 
denied again.

• “There are circumstances where such collateral discovery is warranted.  Here, 
however, the plaintiffs have not proffered an adequate factual basis for their 
belief that the current production is deficient.” Weatherford I at *3.

Freedman v. Weatherford Int’l Ltd.
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• In the second opinion, “plaintiffs contend that KPMG’s production of the aforementioned 18 e-
mails shows that Weatherford’s production is faulty and that providing them with a report of the 
documents hit by search terms used in connection with the Latham and Audit Committee 
investigations will identify additional relevant documents that have not been produced here.”  
Weatherford II at *3.

• “In certain circumstances where a party makes some showing that a producing party’s production 
has been incomplete, a court may order discovery designed to test the sufficiency of that party’s 
discovery efforts in order to capture additional relevant material.” Id. at *2.

• “However, requests for such ‘meta-discovery’ should be closely scrutinized in light of the danger 
of extending the already costly and timeconsuming discovery process ad infinitum.”  Id.

• “[T]he plaintiffs do not appear to contend that a significant number of these documents would 
have been identified by the contemplated searches.”  Id. at *3.

• “Weatherford has reviewed ‘millions of documents [ ] and [produced] hundreds of thousands,’ 
comprising ‘nearly 4.4 million pages,’ in this case.  It is unsurprising that some relevant documents 
may have fallen through the cracks.”  Id.

Freedman v. Weatherford Int’l Ltd. (cont.)
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• Hubbard v. Potter, 247 F.R.D. 27 (D.D.C. 2008).

• Defendant moved to end pre-cert discovery and Plaintiffs opposed arguing defendant’s 
discovery responses were grossly insufficient and manifestly incomplete.  Id. at 28-29.

• Plaintiffs argued that “1) numerous documents produced by defendant in response to 
plaintiffs’ discovery requests have been nevertheless characterized by defendant as ‘non-
responsive,’ 2) certain facilities failed to provide documents for the full five years identified in 
the Court’s order, and 3) certain facilities failed to produce any electronic documents.”  Id. at 
29.

• “Courts supervising discovery are often confronted by the claim that the production made is 
so paltry that there must be more that has not been produced or that was destroyed.  
Speculation that there is more will not suffice; if the theoretical possibility that more 
documents exist sufficed to justify additional discovery, discovery would never end. . . . 
[C]ourts have insisted that the documents that have been produced permit a reasonable 
deduction that other documents may exist or did exist and have been destroyed.”  Id. 

Hubbard v. Potter
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• “That the volume of documents produced by a particular facility ‘doesn’t make 
sense’ given the number of deaf employees working at that facility is not 
persuasive.  While plaintiffs may have their own ideas about how many 
documents a particular facility should have produced, that is simply of no 
moment. . . . [T]he Court must have more to go by than a hunch on plaintiff’s 
part.”  Id.

• “Plaintiff’s argument that additional discovery is warranted because on several 
occasions defendant produced responsive documents yet maintained that they 
were nonresponsive, is far more compelling.”  Id. at 30.

• The Court rejected Plaintiff’s last argument – that defendant failed to produce 
all responsive electronic documents.  “Rather, as with plaintiffs’ general 
argument regarding the paucity of documents, plaintiffs can point to nothing 
more than their own speculation that other electronic documents exist.”  Id. at 
31.

Hubbard v. Potter (cont.)
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• Ruiz-Bueno v. Scott, No. 2:12-cv-0809, 2013 WL 6055402 (S.D. Ohio Nov. 15, 2013).

• Plaintiff propounded interrogatories asking defendants to explain (1) what efforts 
they made to comply with plaintiffs’ previous discovery requests, and (2) what 
procedures or methods were used to search for responsive ESI.  Id. at *1.

• Defendants argued “that discovery itself is not a proper subject of discovery.”  Id. The 
Court rejected that categorical approach and went through decisions granting 
discovery on discovery.  Id. at 1-2.

• The Court then focused on “when discovery about discovery is permitted.”  Id. at *3.

• “[F]rom the email chains and letters . . . It appears that plaintiffs’ distrust of the 
diligence with which defendants searched for ESI is at the heart of the current 
dispute.”  Id. 

Ruiz-Bueno v. Scott
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• “In an ideal world (a situation which apparently does not exist here), these types of disputes would never be 
presented to the Court because counsel would have recognized, early in the case, the potential for disagreements 
about proper search protocols, and would have actively sought to avoid such disagreements through 
collaboration.”  Id.

• “Simply put, discussing how to go about searching for and producing ESI does not ordinarily or necessarily entail 
revealing confidential client communications.  A collaborative discovery process is also completely consistent with 
the lawyer’s duty to represent the client zealously.”  Id. at *4.

• “While the Court agrees that not every case will justify directing counsel or a party to provide ‘discovery about 
discovery,’ it appears to the Court that such an order is needed in this case.  That is based, at least in part, on the 
fact that plaintiffs’ concern about the volume of ESI appears to be reasonably grounded; the fact that defendants 
were less than forthcoming with information needed to make further discussion of the issue a collaborative rather 
than contrarian process; and the need to get this case moving toward resolution.  Because, at this point, a 
statement made under oath would seem to have a greater potential to move the case along rather than a mere 
representation by counsel, the Court’s order will take the form of an order compelling discovery.”  Id.

• “This order presumes that any such issues which remain after defendants describe their document retrieval 
process will be addressed cooperatively.  If not, the Court will reluctantly consider whether sanctions are needed 
in order to force the type of cooperation which the Rules of Civil Procedure require.  It does not do that lightly, 
and it is sincerely hoped that a cautionary note at this juncture will be all that is needed.”  Id. at *5.

Ruiz-Bueno v. Scott (cont.)
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• Jensen v. BMW of N. Am., LLC, 328 F.R.D. 557 (S.D. Cal. 2019).

• Depo Category 27:  “Questions regarding YOUR efforts to preserve relevant and 
discoverable information in this matter, including, but not limited to, any preservation 
letters, the custodians upon whom such preservation letters were sent, the efforts 
undertaken to prevent against the deletion or destruction of information, etc.” 

• Depo Category 28:  “Questions regarding YOUR efforts to search for documents and 
information responsive to Plaintiff’s discovery requests in this matter, including, but not 
limited to, the sources of information (both hard copy and electronic databases) 
searched, the search methods employed, the search terms employed, the identification 
of custodians for such sources of information, etc.”  Id. at 566.

• “Plaintiff provides no particularized reason whatsoever for why such discovery 
should be ordered here, besides that this is ‘litigation.’”  Id.

Requests for Discovery on Discovery – Rejected Reasons
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• Brewer v. BNSF Railway Co., CV 14-65-GF-BMM-JTJ, 2018 WL 1756432 (D. 
Mt. Jan. 11, 2018).

• Plaintiff’s deposition by written questions sought a description of 
Defendant’s “capabilities – and use of those capabilities – to search for, 
preserve, and produce information.”  Id. at *4.

• “Notably, Mr. Brewer has not identified precisely what he intends to 
uncover from the search terms, merely that he seeks to verify whether 
BNSF has complied with its discovery obligations, potentially for the 
purposes of a spoliation motion rather than to support his claims of 
wrongful discharge.”  Id.

Requests for Discovery on Discovery – Rejected Reasons 
(cont.)
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• Karrani v. JetBlue Airways Corp., No. C18-1510 RSM, 2019 WL 2269817 
(W.D. Wash. May 28, 2019).

• Plaintiff’s interrogatory asked JetBlue to:  “Identify the person or persons 
answering these interrogatories including anyone who contributed 
information used in answering these interrogatories.”  Id. at *4.

• “Mr. Karrani argues that he ‘needs to know who contributed information 
in support of each request’ for the purposes of knowing who to cross-
examine at trial.  Yet document custodians or individuals collecting those 
materials have no first-hand knowledge of the incident and JetBlue has 
no intent to call any such individuals at trial.”  Id.

Requests for Discovery on Discovery – Rejected Reasons 
(cont.)
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• Cardinali v. Plusfour, Inc., 2:16-cv-02046-JAD-NJK, 2019 WL 3456630 (D. Nev. 
June 20, 2019).

• At a 30(b)(6) deposition, Haines & Krieger’s office manager testified she knew 
very little about the law firm despite being the office manager for 7 years but 
weeks later attested she had acquired the knowledge necessary to sign a 10-
page declaration detailing the reasons why responding to the requests for 
production would be unduly burdensome.  Id. at *3.

• “In short, discovery on discovery is disfavored and will be closely scrutinized.  
There is no outright prohibition on such line of inquiry, however, and the 
appropriateness of such discovery turns on the particular circumstances of 
each case.  This case involves extraordinary circumstances.”  Id. at *4.

Requests for Discovery on Discovery – Accepted 
Reasons 
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• In re: Caesars Ent. Operating Co., Inc., No. 15 B 1145, 2018 WL 2431636 (Bankr. 
N.D. Ill. May 29, 2018).

• Party sought a second 30(b)(6) deposition to address whether “document 
preservation and collection efforts were reasonable.”  Id. at *10.

• Discovery on discovery “is permitted when one party’s discovery compliance 
has ‘reasonably [been] drawn into question,’ so that there is ‘an adequate 
factual basis’ for an inquiry.”  Id. at *13.

• “Earl’s inconsistent answers to questions about a litigation hold, and its 
eventual admission that it never imposed one, call into question its compliance 
with Whitebox’s discovery, and provide a factual basis for permitting limited 
‘discovery about discovery.’  That discovery is important enough to the issues 
to support an additional deposition.”  Id.

Requests for Discovery on Discovery – Accepted 
Reasons (cont.)
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• America West Bank Members, L.C. v. State of Utah, 2:16-cv-00326-CW-DAO, 2021 WL 5234372 (D. Utah 
Nov. 10, 2021).

• Plaintiff seeks to discern the identities of individuals whose emails would have been responsive to its 
discovery requests were those emails still available; the identification of documents or categories of 
documents which are no longer available; and an explanation from the State Defendants as to why 
other responsive documents were not produced.  Id. at *1.

• “It makes sense to allow limited ‘discovery on discovery’ ‘where there is reasonable doubt about the 
sufficiency of a party’s response.’  This requires an adequate factual basis, not mere speculation.”  Id. at 
*2.

• “Where the State Defendants concede emails were purged after they received the notice of claim, 
America West has met its burden to establish reason to doubt, by adequate factual basis beyond mere 
speculation, the sufficiency of the State Defendants’ production of these emails. . . . This ‘discovery on 
discovery’ is limited to the lost emails, as America West did not establish the State Defendants purged 
working papers or bank business records after receiving the notice of claim.”  Id. at *3.

Requests for Discovery on Discovery – Accepted 
Reasons (cont.)
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▪ Discovery is permitted of preservation and document retention policies, but only upon a preliminary 
showing of spoliation or discovery misconduct.

o In re 3M Combat Arms Earplug Prod. Liab. Litig., 2020 WL 1321522, at *8 (N.D. Fla. Mar. 20, 2020) (“[L]itigation 
hold notices are discoverable only if there is a preliminary showing of spoliation.”)

▪ Discovery of document retention policies without a preliminary showing of spoliation or discovery 
abuses.

o In re Caesars Ent. Operating Co., Inc., 2018 WL 2431636, at *11 (Bankr. N.D. Ill. May 29, 2018) (“Even if there has 
been no…discovery of document retention and disposition policies is proper and is not contingent upon a claim 
of spoliation or proof of discovery abuses.”)

▪ Preservation efforts and document retention policies are not discoverable because they are not relevant 
to the claims and defenses at issue.

o Fish v. Air & Liquid Sys. Corp., 2017 WL 697663, at *15 (D. Md. Feb. 21, 2017) (rejecting plaintiffs' request for 
discovery of defendant’s document retention policies over an 85-year period where plaintiffs failed to explain 
why the request was relevant and proportional) 

Discoverability of Lit Holds – Three Approaches
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▪ Radiation Oncology Servs. of Cent. New York, P.C. v. Our Lady of Lourdes Mem'l 
Hosp., Inc., 69 Misc. 3d 209, 126 N.Y.S.3d 873 (N.Y. Sup. Ct. 2020) (while litigation 
holds are generally privileged, preliminary showing of spoliation of evidence may 
compel production of party’s litigation hold)

▪ In re 3M Combat Arms Earplug Prods. Liab. Litig., Case No. 3:19-md-2885 (N.D. Fla. 
March 20, 2020) (“[u]nlike normal business activities such as paying taxes, record 
keeping, and calculating accounts receivable, litigation hold notices are prepared 
because of the prospect of litigation. They are, therefore, textbook work product.”)

▪ Failure to draft proper litigation hold may defeat privilege. United States ex 
rel. Barko v. Halliburton Co., Case No. 1:05-CV-1276 (D.D.C. Nov. 20, 2014).

Discoverability of Lit Holds (cont.)
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▪ E-Discovery vendors increasing offerings for 
automating litigation holds and updates

▪ Products include cloud-based litigation hold 
notification software

▪ May be offered as part of integrated package –
collection and preservation

▪ Pros: 

o Ensures compliance

o Increases efficiency

o Reduces risk of human error

Automated Litigation Holds
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Avoiding Discovery on 
Discovery
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“Reasonable grounds” may include:

▪ Deposition testimony that a party never issued a litigation hold notice 
to important custodians or failed to issue it in a timely manner.

▪ An absence of documents produced from certain custodians or 
timeframes.

See Vieste, LLC v. Hill Redwood Dev., No. 09-4024, 2011 WL 2198257, 
at *1 (N.D. Cal. June 6, 2011)

“Without any showing of bad faith or unlawful withholding of 
documents…requiring such discovery on discovery would ‘unreasonably 
put the shoe on the other foot and require a producing party to go to 
herculean and costly lengths’…” Ford Motor Co., 257 F.R.D. at 427.

Avoiding Discovery on Discovery
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▪ Cooperate to enter into a comprehensive ESI Protocol that 
outlines limits for how far a party can press for details on 
the discovery-decision making process, and under what 
circumstances those limits may be relaxed.

▪ Establish baseline showing needed in an ESI Protocol 
before a party may seek discovery on discovery.

▪ Include meet and confer requirements to address 
requested “discovery on discovery” before requesting 
judicial assistance.

Avoiding Discovery on Discovery – Best Practices
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Create detailed and defensible discovery plan

▪ Issue timely litigation hold and confirm receipt/understanding with 
custodians

▪ Avoid including prejudicial information in litigation holds in light of 
discoverability

▪ Custodian interviews and summaries

▪ Adequate supervision of e-discovery vendors

▪ Protecting attorney-client and work product privileges

Avoiding Discovery on Discovery – Best Practices (cont.) 

43



Offensive Use of 
Discovery on 

Discovery/Sanctions
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▪ Build your record before going to court.  This starts early in the discovery 
process.

▪ Ensure your requests are reasonable and proportional based on the case 
and factual situation.

▪ Critical to create strong factual record to establish discovery 
misconduct/factual basis to pursue discovery on discovery.

▪ Move slowly, you need more than mere speculation.

▪ Don’t wait until the eve of the close of discovery to make your motion.

Tips for Seeking Discovery on Discovery  - Motions to 
Compel and Potential Sanctions
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(e) Failure to Preserve Electronically Stored Information. If electronically stored information that should 
have been preserved in the anticipation or conduct of litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be restored or replaced through additional discovery, 
the court:

(1) upon finding prejudice to another party from loss of the information, 
may order measures no greater than necessary to cure the 
prejudice; or

(2) only upon finding that the party acted with the intent to deprive 
another party of the information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information 
was unfavorable to the party; or

(C) dismiss the action or enter a default judgment.

Amended Rule 37(e)
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New Rule 37(e) Framework

• Serious sanctions (adverse inference, 
default judgment, etc.)

o Only upon finding that a party “acted 
with the intent to deprive another party 
of the information’s use in the litigation”

o Prejudice not required 

o Courts should “exercise caution” in using 
such measures

• “Curative measures” 

o If ESI is lost “because a party failed to 
take reasonable steps to preserve it, 
and it cannot be restored or replaced 
through additional discovery”

o Prejudice required

o May order measures no greater than 
necessary to cure the prejudice
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▪ No litigation hold issued

▪ Client permitted to self-collect ESI without 
supervision

▪ Failure of defendants’ counsel to understand 
impact of emails being stored via the cloud, as 
opposed to on business servers

▪ No attempt by counsel to fix these missteps until 
three years after discovery ended

▪ Some relevant emails and chats unable to be 
recovered and permanently deleted

DR Distributors v. 21 Century Smoking, Inc.,
513 F. Supp. 3d 839, 936-38 (N.D. Ill. 2021)
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DR Distributors v. 21 Century Smoking, Inc.,
513 F. Supp. 3d 839, 936-38 (N.D. Ill. 2021) (cont.)

▪ Even grossly negligent and pervasive discovery conduct may not be sufficient to 
satisfy the intent to deprive element of Rule 37(e)(2)

▪ Remedial measures imposed included:

o Evidence and issue preclusion

o Jury instructions related to defendants’ failure to preserve the emails

o Requirement that former defense counsel responsible for the spoliation attend 
eight hours of CLE on ESI and certify that they have read the applicable federal 
rules

o ESI – YES
o Duty to Preserve – YES
o Lost? – YES

▪ Applied the framework provided by Rule 37(e):

o Unable to be recovered or replaced – YES
o Prejudice – YES
o Intent – NO!
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Effective Use of 
ESI Protocols
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• Critical nature of ESI Protocol

• Cooperation, Transparency and Sedona 
Conference Principle 6

• Proportionality and Emerging Data Sources

• Review Methodologies

• Protecting Confidential and Irrelevant 
Information 

Effective Use of ESI Protocols
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Addressing Non-Traditional Data Sources

“Document” is used in the broadest sense possible and includes, without

limitation, any and all . . . text messages, and messages from any social media

platform or chat application (e.g. Skype, Microsoft Teams, WhatsApp, Facebook,

LinkedIn, etc.).” Bolus v. Carnicella, 2020 WL 930329 (M.D. Pa. Feb. 26, 2020)

(denying burden argument).
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• Consider limiting scope through agreed-upon number of custodians

• Consider phasing (e.g., non-custodial sources or particular custodians first)

• Include good cause or other standard for expansion of any agreed-upon limits

• Consider excluding IMs from collection and/or retention efforts, informed by
which employees may use IM and in what context

Meet & Confer and ESI Protocol Drafting Tips

• Address data sources such as Slack, Microsoft Teams and                         OneNote, 
including whether to exclude any sources and production                               format issues

• Address hyperlinked documents

• Each case will be fact-sensitive

• Endeavor to understand all potential data sources 
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Questions?
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