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Quotes of the Day

• Renunciation is pure enjoyment.
• Mahatma Gandhi
• The secret of happiness is 

renunciation.
• Andrew Carnegie
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Disclaimer (Unqualified)

• The information given in this presentation is not 
intended as specific legal advice. 

• Caution is advised. 
• We make no representations or warranties about 

the content as applied to a real-life situation.
• Views of Ed Morrow are his alone and not 

necessarily views of his employer. 

© L. Paul Hood, Jr. and Edwin P. Morrow III 2020
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LISI Article Related to Presentation

• Covers article: - How Donees Can Hit the Undo Button on 
Taxable Gifts, LISI Estate Planning Newsletter #2831 (October 
19, 2020). You will not need to refer to any to follow this 
presentation.  

• Other articles/material you may wish to consult: Thanks, But 
No Thanks – Disclaiming Assets, Interests, and Powers, 
Heckerling Institute Presentation by Ann B. Burns
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Quick Definitions/Terminology Used

• When we refer to “qualified disclaimers” herein, we’re referring 
to a refusal to accept an interest in property (“disclaimer”) that 
(usually) is not considered as a transfer by the donee/disclaimant 
for state law purposes but more importantly is not considered a 
transfer for gift/estate/GST purposes under IRC 2518.

• If we refer to a “non-qualified disclaimer” during the webinar, it is 
to a disclaimer that meets state law requirements to not be 
considered a transfer by the donee/disclaimant for state law 
purposes, but does not meet the requirements of IRC 2518.

• Some refusals to accept property interests in trust that sound 
similar to disclaimers, such as a common law release of a trust 
interest, or assignment of an interest to another, are considered 
a transfer under both state law and federal transfer tax law. 
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Agenda
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Challenge for Gifting for “Mid-Level” Estates

• Who can predict what will happen on January 1, 2026, 
much less due to new administration and Congress next 
year and after elections in 2022 and 2024?

• Ultra-high net worth who have taxable estates even now 
will use gifting strategies regardless

• More difficult is planning for the clients whose estates might 
or might not be taxable (e.g., $3.5-$12 million single or 
double that for married couples).  Many are making the 
plunge.

• This webinar will focus on options, that utilize some form of 
qualified disclaimer or QTIP planning for maximum 
flexibility to “undo” the gift, and explore other back up 
arguments as well. We will focus on disclaimers of gifts, as 
opposed to disclaimers of bequests at death. 11



• How hard can it be, it’s only one short tax code section!

• Unlike many regulations that add nothing to help understand the 
law, there are 62 examples in the three 2518 regulations that are 
much more helpful than most regulations. 

• IRC § 2046 (estate tax) and IRC § 2654(c) (GST tax) incorporate 
IRC §2518 (a gift tax code section) for transfer tax purposes. 

• There is no analogous income tax code section, unless you 
count IRC §678(d), which is an income tax section, which concerns 
disclaiming a withdrawal right in a trust within a reasonable time of 
learning of it.  However, it appears that the IRS will honor qualified 
disclaimers for income tax purposes based on several PLRs.  It 
may even honor a non-qualified disclaimer, e.g. one executed past 
9 months, if there is no acceptance of benefits and state law 
“relates back”, but this area has no statute; it’s fuzzy case law.  If 
there is acceptance, it would probably be assignment of income.

I. Qualified Disclaimers Basics  
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I. Qualified Disclaimer Basics – IRC § 2518
Disclaimer is an irrevocable, unqualified refusal to accept a 
property interest and must be: 

1. In writing
2. Within 9 months
3. No acceptance of the interest or any of its benefits, 

and
4. Interest passes without any direction on the part of 

the person making the disclaimer and must pass to 
either the “decedent’s spouse” or to a person other 
than the disclaimant.

13



I. Qualified Disclaimer Basics – Form

– In writing – state law may vary on exact requirements, but why 
not send certified mail return receipt requested or otherwise 
obtain a receipt in writing?

– Delivery – for an intervivos gift, delivery of the disclaimer might 
have to be recorded if the gift is through a real estate deed, but 
otherwise would usually not involve a public filing (as opposed 
to disclaimers from an estate that might often involve filing 
with the probate court).  For personal property, it may involve 
physical return. For most cases discussed in this webinar, this is 
often by delivery from beneficiary-disclaimant to a trustee.  See 
state law for requirements as well.

14



I. Qualified Disclaimer Basics – Timing

Within 9 months of completed gift (or death if bequest)
– No six month extension allowed!!!
– Exception for potential disclaimants under age 21, who 

have until 9 months after reaching that age to disclaim 

– It is the completed gift (death) of the donor/settlor, not 
the death of a prior beneficiary of a trust or holder of life 
estate, which starts the clock, unless the beneficiary dies 
holding a general power of appointment.  

– Example: I give funds to trust for children in February, but 
trust is revocable and I make it irrevocable in July – the 
time period for them to disclaim starts in July.

15



I. Qualified Disclaimer Basics –Timing
– Example 1: John Doe funds an ILIT for the children during his 

lifetime.  His children have to disclaim within 9 months of each 
complete gift, not John’s death.

– Example 2: At John’s death, he establishes a bypass trust and QTIP 
trust for his wife Mary for her life, then their children.  His children 
have within 9 months of John’s death. Mary’s date of death is 
irrelevant.

– Example 3: Same as above, but John’s trust grants Mary a 
testamentary general power of appointment over any appreciated 
assets, up to her available applicable exclusion amount.  The 
children may disclaim within 9 months of her death, but only over 
those assets subject to the general power.

– Example 4: I gift $100,000 to account for daughter in February, she 
accepts.  I gift another $200,000 of stock in July to same account –
she has nine months to disclaim the $200,000 of stock (if over 21).

16



I. Qualified Disclaimer Basics – Acceptance
No acceptance of the interest or any of its benefits,
– Important to understand this concept more than most – mere 

retitling or being named a revocable beneficiary of an account is 
not “acceptance”.  Acceptance by a trustee as legal titleholder on 
behalf of beneficiaries as equitable owners does not prevent the 
beneficiaries from disclaiming.

– Selling/buying/rebalancing, or spending or reinvesting dividends 
from stock or pledging assets for a loan is acceptance.

– Taking cash from a gifted/inherited brokerage account does not 
preclude disclaiming the stock or bonds in the account (unless 
traceable to dividends, etc.)  See PLR 2005-03024 for example.

– Exercising a power of appointment can be acceptance (see Estate 
of Engelman v. Comm. 121 T.C. 54 (2003) (beneficiary had died and 
her will exercised TPOA, family’s attempts to disclaim her share 
were unavailing due to exercise being acceptance).

17



I. Qualified Disclaimer Basics – Acceptance
No acceptance of the interest or any of its benefits,
– Joint tenants who reside or use property in which they inherit 

the remainder of are not precluded from disclaiming.
– Accepting role as trustee/fiduciary is OK 
– Paying real estate taxes does not preclude disclaimer of the 

underlying real estate
– Ordering a trustee/executor about how to manage property 

might well be, even if the beneficiary has no right to direct 
them – definitely if acting as formal investment trustee/advisor

– Taking a decedent’s required minimum distribution (RMD) for 
year of death does not preclude disclaiming the rest of the 
plan/IRA – see Rev. Rul. 2005-36

18



I. Qualified Disclaimer Basics – No Direction
– Interest must pass without any direction on the part of the 

person making the disclaimer (the donative instrument, 
however, can have various directions, as we will discuss)

– Cannot retain spray power, powers of appointment to 
later direct the property after a disclaimer (unless limited 
to ascertainable standards, or a surviving spouse can 
retain a power that causes estate/gift tax, e.g., general)

– If disclaimant is a co-trustee or on a board of directors of a 
private foundation that receives disclaimed funds, the 
disclaimant should be excluded from control decisions 
regarding the disclaimed assets (see PLR 2008-02010)

– There can be no quid pro quo, but let’s mention the 
surprising outcome of the Monroe and Lute cases…

19



I. Qualified Disclaimer Basics – Case Law
Estate of Monroe  v. Commissioner, 104 T.C. 352 (1995):

– The tax court ruled that disclaimers were not qualified because 
the decedent’s husband indicated that he would “take care of” 29
disclaiming parties (but no binding contract), many of whom 
were household employees. 

– He thereafter made a cash gift to the disclaiming parties 
approximating the value of their disclaimed interest. 

– Appellate court (with one dissent) surprisingly reversed the trial 
court, stating that actual consideration rather than an expectation 
or implication was required and that a disclaimer would stand or 
fall on the factual issues. 

124 F.3d 699 (5th Cir. 1997).   

20



I. Qualified Disclaimer Basics – Case Law
Estate of Lute by Lane v. United States, 19 F. Supp. 2d 1047 (D. 
Neb. 1998):

– Taxpayer favorable.  

– Mr. Lute, Sr.’s son dies at age 48.  

– He disclaims his interest in his estate so that it all passes to his 
son’s widow.  

– Days later, the widow places the inherited property in trust with 
her and Mr. Lute as two of four trustees (herself and children
beneficiaries), and the trust thereafter has ranch and cattle 
business dealings with various family partnerships so he later 
effectively controls the disclaimed property.  

– The IRS tried to deny the qualified disclaimer on grounds that 
oral contract or understanding made it not “unqualified” (quid pro 
quo) but like Monroe, the court found for the taxpayers.

21



I. Qualified Disclaimer Basics – Partial Disclaimers
– Can be an undivided portion of an interest (e.g. 44 

of 100 shares of stock, 40 of 100 acres of land, etc.)
– Must be a vertical, not horizontal slice, unless the 

horizontal slice is all the disclaimant owns (OK to 
disclaim 25% or an entire life interest, but not e.g., 
only five years worth of income, etc.).

– Powers of appointment (which might be a power of 
withdrawal such as a 5x5 power) can be separately 
disclaimed from interests in the trust assets that 
they pertain to

22



I. Qualified Disclaimer Basics – Formulas

– Disclaimer can clearly be by formula (also see the 
Christiansen case):

Treas. Reg. § 25.2518-3, Ex (20):
– “A bequeathed his residuary estate to B. B disclaims a 

fractional share of the residuary estate. Any disclaimed 
property will pass to A's surviving spouse, W. The 
numerator of the fraction disclaimed is the smallest 
amount which will allow A's estate to pass free of 
Federal estate tax and the denominator is the value of 
the residuary estate. B's disclaimer is a qualified 
disclaimer.”

23



I. Qualified Disclaimer Basics – Formulas

– Unlike Wandry, which the Service has not acquiesced 
to, or other court cases involving formula gifting 
(which scenarios might still be disputed in other 
circuits), we have an example in a Treasury 
Regulation to rely on regarding formula disclaimers 
that can be helpful for hard to value assets:

– Example: I gift 50% of Blackacre, LLC which I believe 
and wish to be valued at $1 million by appraisal to 
daughter (or irrev. trust).  She disclaims any portion 
of the LLC interest that exceeds $1 million, with value 
as ultimately determined for gift tax purposes.

24



II. State Law Variations on Effect of Disclaimers
– Practitioners should always consult and try to 

qualify under state law even though IRC 
§2518(c)(3) has a special provision to allow certain 
disclaimers to be qualified disclaimers for federal 
transfer tax purposes despite not qualifying under 
state law in some cases.

– A handful states have passed the Uniform 
Disclaimers of Property Interests Act
– See its commentary for interpretation if you 

live in AK, AZ, AR, CO, DE, DC, FL, HI, IN, IA, MD, 
MN, NV, NM, ND, OR, TX, VA, WV (and 
sometimes it’s helpful even for other states) 25



II. State Law Variations on Effect of Disclaimers

– Important to consult state law for what happens 
when a donee disclaims an intervivos gift – does it 
pass to the donee’s issue per stirpes?  Or revert 
back to the donor?  Depends on state law and 
potentially relationship of donee to donor.

– Most states (all?) allow any state law default to be 
overridden in the donative instrument (e.g., a 
short “deed of gift” or more often, a trust).  This is 
the UDPIA/UPC position.

– See case law discussed in the article.  Murphy’s 
law is that your state is some outlier, so make sure 
to consult your state law.

26



III. Tax Effect to the Donor v. Tax Effect to the Donee

– Most attendees know that the effect of IRC §2518 
qualified disclaimer is that the disclaimant is not 
making a gift/transfer for gift/estate/GST 
purposes.

– Lesser appreciated is the potential tax effect to the 
donor.  If assets pass to the disclaimant’s issue per 
stirpes, this may cause a gift to be considered a 
generation skip for GST tax purposes (the 
predeceased ancestor exception does not apply 
when a child disclaims as it would if the child were 
dead).

27



III. Tax Effect to the Donor v. Tax Effect to the Donee

– If the gift reverts to the donor, it “undoes” the gift.
– Treas. Reg. §25.2511-1(c)(1): “However, in the 

case of a transfer creating an interest in property 
*** this paragraph (c)(1) shall not apply to the 
donee if, as a result of a qualified disclaimer by the 
donee, the interest passes to a different donee. 
Nor shall it apply to a donor if, as a result of a 
qualified disclaimer by the donee, a completed 
transfer of an interest in property is not effected. 
See section 2518 and the corresponding 
regulations for rules relating to a qualified 
disclaimer 28



III. Tax Effect to the Donor v. Tax Effect to the Donee

– Treas. Reg. §25.2518-1(b): “Effect of a qualified 
disclaimer. If a person makes a qualified disclaimer 
as described in section 2518(b) and § 25.2518-2, 
for purposes of the Federal estate, gift, and 
generation-skipping transfer tax provisions, the 
disclaimed interest in property is treated as if it 
had never been transferred to the person making 
the qualified disclaimer. Instead, it is considered 
as passing directly from the transferor of the 
property to the person entitled to receive the 
property as a result of the disclaimer.”

[emphasis added] 29



III. Tax Effect to the Donor v. Tax Effect to the Donee

– If the interest reverts to the donor by a qualified 
disclaimer, it is therefore treated as if it were 
never made in the first place, since it is treated as 
if it were transferred directly to the and not to the 
disclaimant or anyone else.

– This “undoes” the gift
– We believe that this feature of disclaimers of 

intervivos gifts has been underappreciated by the 
estate planning community.
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III. Tax Effect to the Donor v. Tax Effect to the Donee

– If a Form 709 Gift Tax Return has been filed 
already, a supplemental return can be filed to 
correct the gift amount.

– If the donee/potential disclaimant is under age 21 
and the disclaimer may occur after the statute of 
limitations has run to change the effect of the gift, 
consider filing a protective refund claim, which the 
IRS has ruled in internal memoranda is also 
applicable to gift taxes as well as estate tax.

31



IV. Issues Related to Minor Beneficiaries/UTMAs

– Remember, Congress gave any donee under age 
21 a much longer time period to disclaim – until 
nine months after reaching age 21.

– Theoretically, a gift could be undone years later.
– Regulations regarding disclaimers by those under 

age 21 are much more liberal than you would 
think, especially lenient on acceptance issue:

– “Any actions taken with regard to an interest in 
property by a beneficiary or a custodian prior to 
the beneficiary's twenty-first birthday will not be 
an acceptance by the beneficiary of the interest.”

32



IV. Issues Related to Minor Beneficiaries/UTMAs

– A guardian for the estate of a minor can disclaim 
for a minor, and a UTMA custodian can disclaim, 
but state law and/or the local probate court may 
set a high bar for such disclaimers.  See discussion 
of case law in the article.  It is possible, but a court 
would likely want to be convinced that it would be 
in the minor’s benefit to do so.

– When a donee/beneficiary turns 18, they have 
three years plus nine months to disclaim of their 
own volition without the uncertainty of whether 
valid by guardian/custodian.  Much cleaner!

33



V. Unique Issues for Disclaimers by Fiduciaries

– Traditionally at common law, fiduciaries could not 
disclaim.

– Fiduciaries may now disclaim under most state laws,  
but this an area where you will see a wide variation 
among the jurisdictions. 

– Some states will require approval of the local probate 
court.  Often it is a “best interests” standard.  See 
cases discussed in the material.

– Some well-regarded attorneys see this as much 
simpler and more certain than having beneficiaries 
disclaim.  We are less enthusiastic…

34



V. Unique Issues for Disclaimers by Fiduciaries
– Just because the trustee may possess the legal authority to 

disclaim doesn't mean that the trustee couldn't breach the 
duties of loyalty and safekeeping by so disclaiming! 

– See McClintock v. Scahill 403 Mass. 397 (Mass. 1988),  530 
N.E.2d 164, where the question arose whether the trustee 
had the requisite authority under a pertinent state statute 
to disclaim per an audit by the IRS. The court held that the 
trustee possessed the power to disclaim. However, the 
assets that were going to pass for the benefit of 
grandchildren were contemplated by the grandmother to 
be given back to them at the grandmother's death, i.e., it 
was worth it to the grandchildren to save grandmother 
taxes if the property was eventually going to those same 
grandchildren. This indeed is a high bar. 35



V. Unique Issues for Disclaimers by Fiduciaries
“We’ll just build in a strong hold harmless so the trustee 

can’t be sued or the beneficiaries will sign a waiver or 
something and minors can be represented.”
- If the trustee is bereft of duties to the beneficiaries, 

is the trustee a mere agent of the settlor/donor?
- If beneficiaries give up rights to sue that are not in 

the form of a qualified disclaimer, can’t giving up 
those rights be a taxable gift as well?

- Might it not be cleaner to simply have the 
beneficiaries disclaim themselves and leave the 
trustee out of it?

36



VI. Disclaiming Trust Interests- Any Different?
– As previously discussed, under most state laws, 

the donative instrument can say what happens to 
any property as a result of a disclaimer.  Thus, a 
beneficiary who only owns a small equitable 
interest in trust property might disclaim and 
pursuant to the document, the assets revert to the 
donor/settlor rather than other beneficiaries (not 
just a lifetime interest, but the entire fee simple).  

– Is this different from disclaiming an outright gift?
– How much is the beneficiary disclaiming?  Can 

they disclaim more property rights than they own?  
37



VI. Disclaiming Trust Interests- Any Different?
– There is no case law on this issue.
– If the beneficiary/disclaimant’s interest is very 

minimal, might the IRS argue that the beneficiary is 
really acting as the agent of the donor?

– Is the disclaimant in such a case disclaiming their 
share, and indirectly exercising a lifetime limited 
power of appointment to the donor of the 
remaining assets (which may not have same effect)?

– Either way, it cannot be a gift by the disclaimant, the 
issue would be whether the entire assets or only the 
value of the disclaimed property is “undone”.  

38



VI. Disclaiming Trust Interests- Any Different?
– Excellent attorneys think this concern is over-

conservative and interpret the regulations as 
having the exact same result since the donated 
asset would be reverting to the donor as a result 
of the disclaimer.  That is true under a plain 
reading, but my fear is the IRS would see this as 
different because it has such room for abuse and 
it’s very close to a LPOA.

– Extreme example: I give $1 million to trust and 
give my friend Paul $3.50/yr to buy a Starbucks 
Frappuccino.  If he disclaims, it reverts to me 
rather than passes to my spouse/children.  39



VI. Disclaiming Trust Interests- Any Different?
– Less abusive: I establish trust with rights to income 

for my parent/spouse, remainder to children and if 
parent/spouse disclaims, it reverts to me.

– If worried about this issue, instrument could pass 
to the next generation upon disclaimer or death, 
and to cause a reversion you get a disclaimer from 
both the current and remainder beneficiary, as 
you would try to do if there were no special 
different disposition in the event of disclaimer.  

– Of course, for truly dynastic trusts that never vest, 
this may become more difficult!

40



VII. Spousal Disclaimer and Clayton QTIP Planning

How Clayton QTIP planning works for Decedent Bequests:
• Decedent leaves assets to a QTIP trust at death

– Any portion not elected to qualify for estate tax marital deduction on 
Form 706 funds the non-marital bypass (credit shelter) trust share, 
which need not mandate all net income and can have provisions 
enabling tax shifting to children or others or distributions to charity 
per IRC 642(c). 

– Option to fund with % that maximizes or minimizes the federal and 
state marital deduction

– Usually recommended that spouse not be the executor making the 
QTIP election (IRS may consider a widow’s election as a gift of the 
value of the life income interest being given up.  If the bypass trust 
has the exact same rights to all net income as the QTIP, there may 
be no gift even if spouse were executor)

– See Clayton v. Comm., 976 F.2d 1486 (5th Cir 1992), which was 
followed by Treas. Reg. §20.2056(b)-7(d)(3))

41



VII. Spousal Disclaimer and Clayton QTIP Planning

• Q: Can we do the same with a gift to an intervivos QTIP trust?

• A: Not without some serious issues. Treasury Regulations that sanction 

this for QTIP elections for trusts created at death do not address whether 

such an alternative disposition scheme is permissible for lifetime QTIP 

elections. Unlike an election made at death, the settlor/donor themselves, 

unencumbered by any fiduciary duties, would decide the later fate of the 

disposition through the scope of his or her QTIP election made on the 

Form 709. Such a power could easily be considered a retained interest, 

which could trigger the three-year rule §2035. 

• It may even make the gift incomplete. Treas. Reg. §25.2511-2(c) provides 

that “A gift is also incomplete if and to the extent that a reserved power 

gives the donor the power to name new beneficiaries or to change the 

interests of the beneficiaries as between themselves unless the power is a 

fiduciary power limited by a fixed or ascertainable standard.” 

• Be skeptical of intervivos Clayton QTIP schemes! 42



VII. Spousal Disclaimer and Clayton QTIP Planning

– Although we don’t recommend intervivos Clayton 
QTIP planning, one can still obtain a powerful 
lookback and flexibility using an ordinary 
intervivos QTIP plan, potentially combined with 
disclaimers, distributions or other later changes.

– Example 1: W gifts $5 million to QTIPable Trust in 
Dec 2020.  Market tanks over next 10 months, 
now $4 million.  W timely files Form 709, elects 
QTIP, trustee distributes to H.  No AEA used.  W 
funds new similar Trust with same assets, by next 
year market up and value $6 million.  Files Form 
706, does not elect QTIP. 43



VII. Spousal Disclaimer and Clayton QTIP Planning

– Example 2: W gifts $5 million to QTIPable Trust in 
Dec 2020.  Market goes up, now $6 million.  W 
files Form 709, does not elect QTIP, trust continues 
as an “all net income” SLAT.  In future year, trustee 
can decant to grant spouse lifetime limited power 
to permit distributions to children/charities if 
desired (getting around the potential intervivos
Clayton QTIP problem that prevents settlor from 
choosing this design from inception).

– Example 3: W establishes two QTIPable Trusts for 
H with non-correlated assets.  Elects QTIP over the 
one that performs the worst. 44



VIII. Disclaimers of GRAT/QPRT remainder interests?

– There is nothing that says only the current 
beneficiary can disclaim – remainder beneficiaries 
can disclaim as well.

– What happens when the current beneficiaries, 
remainder beneficiaries and trustees are one in 
the same?  Merger of interests and termination.

– Can a qualified disclaimer by a GRAT/QPRT 
remaindermen kill an underperforming GRAT 
early?

– Should practitioners mess with a safe harbor?
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IX. Keep the Winners, Disclaim the Losers?
– Similar to the old Roth Segregation Conversion 

strategy (now largely defunct after TCJA put the 
kibosh on recharacterizations), or segregating 
GRATs by asset class – it’s heads I win, tails I don’t 
lose planning to separate non-correlating assets.

– Can donees who are confident objects of their 
donor’s bounty simply keep the assets that 
appreciate in value and disclaim the assets that 
don’t, in the hopes of saving their donor from 
using more applicable exclusion amount?  Sure, 
but expect the IRS to scrutinize any long pattern. 
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• Despite being bound by regulations, the IRS can always try 
to argue there was a step or sham transaction of some kind, 
or a prearrangement, if these techniques are taken to the 
extreme and the scenario is not fully square with regulation.

• Congress laid out very reasonable liberal rules for 
disclaimers – non-tax risks (i.e. beneficiaries have a strong 
financial incentive not to disclaim) self-police abuse.

• Do not inform donees of the terms of the trust or donative 
instrument before the gift (or worse, get their agreement as to 
how and when they might disclaim). No quid pro quo.

• Don’t represent both the settlor/donor and the donee.

• Don’t model any pattern of disclaimer in financial illustrations

• Consider an independent trustee

X. Step Transaction and IRS Attacks? 
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• Case law and rulings are generally very favorable in this 
area, mainly because Congress established clear rules and 
Treasury has regulations that are mostly taxpayer friendly.  In 
addition to the Monroe and Lute cases previously discussed, 
PLRs have been favorable as well.

• In PLRs 9043050 and 8723033, the donee had disclaimed a 
gift within nine months, but the donor had died in the interim. 
The Service ruled that if under state law the disclaimed gift 
reverts to the donor (or donor’s estate), the fact that the 
donor died and the gift was included in the donor's estate and 
ultimately benefitted the disclaimant did not disqualify the 
disclaimer. 

• This is very similar to a situation in which a donee disclaims 
and a donor later makes another gift.  Free to do so.

X. Step Transaction and IRS Attacks? 
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• Many states permit a disclaimer after nine months.  This 
may be a useful disclaimer under state law, but would not a 
qualified disclaimer under IRC §2518 (unless under 21).

• For federal tax law, non-qualified disclaimers and their 
close counterpart, a common law release, causes a taxable 
gift by the disclaimant of the value of the asset disclaimed.

• Would a non-qualified disclaimer that “relates back” for 
state law be a gift by disclaimant yet still negate the donor’s
taxable gift similar to a qualified disclaimer, as discussed 
previously?  There is an argument, but our practical answer 
is probably not – the IRS and/or tax court would probably 
not want to broaden the regulations previously discussed at 
all – §25.2511-1 refers to qualified disclaimer and §2518.

XI. Contrast Non-Qualified Disclaimers, Releases
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• General rule in vast majority of states is that disclaimer “relates 
back” and is not a fraudulent transfer (but MN, FL may prevent if 
disclaimant is insolvent), at least as to ordinary creditors

• Beware – it’s still an improper transfer for Medicaid!

• Beware - it cannot avoid federal tax liens which attach at the 
time the interest is created (gift/death). Drye v. U.S.  528 U.S. 49 
(1999).  Restitution orders are treated like tax liens!  See U.S. 
v. Harris, 9th Cir. 2017

• Beware – it cannot avoid a non-tax federal debt, such as a 
defaulted small business loan that is guaranteed by the U.S. 
Small Business Administration (common for small business).  See 
Bernal v. SBA., 9th Cir. 2017. Should executors/trustees 
investigate disclaimants’ tax and debt problems prior to 
distribution to any beneficiaries in default resulting from 
disclaimer?

XII. Asset Protection Issues of Disclaimers
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• If an intended beneficiary has tax debts, either help 
them pay their taxes (some might not be dischargeable 
in bankruptcy) or disinherit them completely, don’t use 
a HEMS or even discretionary trust or disclaimer plan!  
See Duckett v. Enomoto, Case No. CV-14-01771-PHX-
NVW. (D. AZ, April 18, 2016), U.S. v. Harris.

• Even though there is favorable case law that 
disclaimers may not be a fraudulent transfer in 
bankruptcy, In re Costas, 555 F.3d 790 (9th Cir. 
2009), beware that disclaimers by a debtor may 
prevent a discharge if done within one year of 
filing, which in some cases may be even worse than 
having the disclaimer avoided! In re White, 2014 Bankr. 
LEXIS 578 (Bankr. D. Neb. Feb. 12, 2014)

XII. Asset Protection Issues of Disclaimers
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• Practice Tip: NEVER say in a disclaimer or side agreement, even if 
it’s obvious and seems innocuous, superfluous, harmless and moot 
and any assignment is denied, WHERE the assets will go after the 
disclaimer or the ultimate rationale.

• In re Estate of Sterba – son executed a document purporting to 
“disclaim any and all interest or interests” in his mother’s estate, “so 
that…[his sister] shall take the shares which [he] would have received 
but for this disclaimer of interest”.  Noteworthy – he had three
siblings, not just the one sister, who would have taken if he had 
predeceased.  The son filed bankruptcy three months after filing the 
purported disclaimer.  Based on this seemingly superfluous “so that” 
language, the bankruptcy trustee claimed that the disclaimer was 
actually a non-qualified ASSIGNMENT, therefore did not “relate back” 
as if the disclaimant had predeceased, therefore it was subject to 
avoidance as a fraudulent transfer.  The court sided with the 
bankruptcy trustee.  What if he had named all three siblings who 
would have taken in default? Estate of Dearth v. Estate of Sterba (In 
re Estate Sterba), 2016 IL App (3d) 150483

XII. Asset Protection Issues of Disclaimers
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• There are cases discussed in the article that permit a gift to 
be rescinded by donor.  These are usually on unique facts.

• E.g., Breakiron v. Gudonis, a taxpayer was granted a 
rescission nunc pro tunc of what was an invalid/late 
disclaimer of property gifted to separate qualified personal 
resident trusts (QPRTs) by his parents for the benefit of the 
taxpayer and his sister. Rescission was appropriate where 
taxpayer had intended to make qualified disclaimer but 
ultimately executed it late on mistaken timing and tax effect 
advice. The taxpayer wasn't liable for tax consequences 
resulting from the disclaimer since it was rescinded by a 
decision of the federal court in a proceeding to which the 
government was a party and involved a mistake at the time 
of execution. The court contrasted this to some "hindsight 
decision by [taxpayer] to avail himself of tax advantage", 
which would not typically be permitted

XIII. Rescission of Gifts by Donor/Court
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• Communicate to clients and their trustee/advisors the 
acceptance rule ASAP after gift or death to prevent 
inadvertent disqualification from tainting the ability to 
disclaim.

• Always check state law default rules as to whether a 
donative instrument may specify where assets pass in the 
event a donee/beneficiary disclaims, and if the document 
does not specify, verify state law as to that as well.

• Be careful with any disclaimers by debtors who may have 
federal debt (e.g., SBA loans) or tax liens – consider 
protecting trustee/executor with a signed statement that 
disclaimant has no known tax liens or federal debt (or even 
a Lexis search for large enough suspicious case?)

XIV. Conclusions – Qualified Disclaimers
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Thank you!!!

• Questions???
• Comments???
• Thoughts???
• We’d love to hear from you!!!
• E-mail Paul paul@paulhoodservices.com
• E-mail Ed edwin.morrow3@gmail.com or 

edwin.morrow@huntington.com
• Have a great rest of your day!!!  And, while it 

may be a low bar to beat 2020, a better 2021!

© L. Paul Hood, Jr. and Edwin P. Morrow III 2020
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