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Introduction to the Board of Directors

• The majority of U.S. corporations are incorporated under the laws of Delaware.

– Therefore, the actions of most U.S. corporations and their officers and directors are governed by Delaware state 

law. 

– Other states might have variations and/or less flushed out statutory regimes and case law.

• Section 141 of the Delaware General Corporation Law (“DGCL”) provides that, as a general matter, the business and 

affairs of every Delaware corporation shall be managed by or under the supervision of the board of directors of a 

corporation. 

– The primary responsibilities of the Board of Directors (the “Board”) are to provide oversight, strategic guidance, 

counsel and direction to company’s management.

Pursuant to Delaware common law, directors of a corporation owe fiduciary duties to the 
corporation and its shareholders

• Once elected or appointed to the Board, a designee of a shareholder will owe fiduciary duties to the corporation and 

its shareholders, not the shareholder it is a designee of.

• In practice, that means that a shareholder designated director may be a so-called “dual fiduciary” owing duties to 

both the Delaware corporation and the shareholder, and these duties may at times conflict with one another.
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Two key duties exist for directors under Delaware law:

Duty of Loyalty (i.e. manage conflicts of interest) Duty of Care (i.e. be diligent)

• The best interest of the corporation and its 

shareholders must take precedence over any interest 

possessed by the director and not shared by the 

stockholders generally.

• A director is interested in a transaction if he or she will 

receive a personal financial benefit from a transaction 

that is not equally shared by the stockholders or if a 

corporate decision will have a material detrimental 

impact on a director, but not on the corporation and 

the stockholders.

• Acts taken in bad faith breach the duty of loyalty.

• Directors must make their own decisions but are 

permitted under Delaware law to rely in good faith on 

information, opinions, reports and statements provided 

by officers, board committees, counsel or by any other 

person (e.g., investment bankers) as to matters the 

director reasonably believes are within the person’s 

professional expertise.
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Certain Derivations of the Duty of Loyalty and Duty of 
Care

• Duty of Good Faith 

– The duty of good faith requires a director to act in 

the good faith belief that actions are in the best interest of 

the corporation and its shareholders.

– Whether an action was taken in “good faith” turns on 

director’s subjective intent.

• Duty of Candor 

– Directors have a duty to disclose to their fellow 

directors all information in their possession that is material to 

issues being considered by the Board.

– An illustrative example of where Delaware courts considered a 

director or officer’s divided loyalties within a corporate 

structure:

– Two directors of a subsidiary – who were officers of the 

parent – were found to have breached their duty of loyalty 

to the subsidiary by drafting a feasibility report solely for 

the use of the parent and failing to share it with their fellow 

subsidiary directors. (Weinberger v. UOP, Inc. (Del. 1983)).

– Dual fiduciaries may simultaneously owe a duty of 

confidentiality (i.e., to shareholder) and a duty of candor to 

the Board regarding particular matters being deliberated by 

the Board, which may be in direct conflict with each other; 

recusal may be warranted.

• Duty of Confidentiality

• Duty of Disclosure

– Materially complete and unbiased disclosures to 

shareholders.

• Duty of Oversight – “Caremark” duties

– Liability if: (a) directors utterly fail to implement any reporting 

or information system or controls; or (b) having implemented 

such a system or controls, consciously fail to monitor or 

oversee its operations thus disabling themselves from being 

informed of risks or problems requiring their attention.
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Courts employ two standards of review when evaluating claims for breaches of fiduciary duties: 
the “Business Judgment Rule” or “Entire Fairness”

The Business Judgment Rule Entire Fairness

• Courts will presume that – in the absence of a conflict –

disinterested directors have made decisions on an 

informed basis with a good faith belief that the 

decisions are in the best interests of the corporation.

• Results in liability only for breaches committed 

with gross negligence or resulting from bad faith 

or disloyalty.

• Plaintiffs bear the burden of proving otherwise.

• If the party challenging the board’s decision is able to

allege and prove that those involved in the decision-

making process lack independence or otherwise 

breached any of their fiduciary duties, then the 

business judgment rule’s presumption is overcome and 

the court will apply the “entire fairness doctrine.”

• As a result, the burden shifts to the corporation to 

prove that both the process that was followed and the 

price that was achieved are fair to the shareholders of 

the corporation. 

• Applies when the majority of the Board is interested or 

stands to receive a material benefit, a director has 

financial incentives adverse to the company, or a 

conflicted director or shareholder controls or 

dominates the Board.
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Conflicts of Interest

• Breach of the duty of loyalty almost always involves conflicting interests.

– Personal Conflicts

– Decisions must not be based on personal concerns such as personal financial considerations, a desire to continue as a director 

or officer, prospective personal benefits from a potential acquisition or other transaction or fear of potential litigation against 

directors.

– Related Party Conflicts and “Dual Fiduciary” Scenarios 

– Conflicts arise where a director has a relationship with a third party that (x) involves fiduciary duties or the interests of the third 

party overlap with an existing or prospective line of business of the corporation or (y) is a business counterparty of the 

corporation.

– Conflicts of interest are generally manageable if the risk of conflict is identified to the Board and counsel in advance so that

appropriate disclosures may be made to the Board and any advisable protocols (including, potentially, recusal) implemented 

on the advice of counsel.

– Corporate Opportunity Conflicts
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Controlling Shareholders

• Under Delaware law, a “controlling shareholder” owes fiduciary duties to the company it controls and to the company’s minority 

shareholders.

• If at least half of a Board or special committee charged with considering or approving the challenged transaction lacked 

independence from the shareholders or members, either because of their close ties to the alleged controller or because of the

alleged controller’s outsized influence in the boardroom, such shareholders or members will be deemed controllers.
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Role of the Board and Duties in Insolvency

• If a corporation is insolvent the directors continue to owe fiduciary duties to the the corporation itself.

– When the company becomes insolvent, creditors become the primary constituency injured by fiduciary breaches that diminish 

the corporation’s value, because at that point in time they are the primary beneficiaries of any increase in value of the company. 

Therefore, the Board has a responsibility to ensure that the assets of an insolvent company are preserved for the benefit of 

creditors.

– Creditors of insolvent (but not nearly insolvent) corporations may pursue derivative actions to enforce the fiduciary duties that 

the directors owe to the corporation itself.

• The so-called “zone of insolvency” has no legal significance, and therefore, prior to insolvency directors do not need to 

consider the interests of creditors when discharging their fiduciary duties.

2 In Quadrant Structured Products Company, Ltd. v. Vertin, 115 A.3d 535 (Del. Ch. May 4, 2015).
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The term “zone of insolvency” refers generally to a company that is financially distressed, but not insolvent. 
For a time, it was thought that creditors became beneficiaries of the company when the company was in the 
zone of insolvency. 

• However, in North Am. Catholic Educational Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92, 103 (Del. 2007), the Delaware 

Supreme Court expressly rejected this proposition by holding that “[w]hen a solvent corporation is navigating in the zone of 

insolvency, the focus for Delaware directors does not change: directors must continue to discharge their fiduciary duties to the

corporation and its shareholders by exercising their business judgment in the best interests of the corporation for the benefit of its 

shareholder owners.”

– When a corporation reaches the zone of insolvency, directors need the protection of the business judgment rule so they can 

work to improve the corporation's financial situation. The court rationalized that creditors should continue to be protected by 

contracts, commercial laws (such as the covenant of good faith and fair dealing) and bankruptcy laws. When a corporation falls 

into the zone of insolvency, directors should not be hindered by the threat of fiduciary duty lawsuits when negotiating with 

creditors. However, creditors hold standing to bring a derivative claim (as opposed to direct claim) for any breaches of fiduciary 

duty on behalf of the corporation once a corporation becomes insolvent.

• “Community of Interests”
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Quadrant Structured Products Company and 
Deepening Insolvency

• A theory of law premised on allegations that the defendants 

caused the corporation to incur more liabilities or raised 

additional equity, thereby “deepening” its insolvency.

• In Quadrant Structured Products Company, the court concluded 

that the current regime holds that there is no longer any zone 

of insolvency, no cause of action for deepening insolvency, and 

no fiduciary duties owed directly to creditors. There is also no 

“trust fund doctrine” for the benefit of creditors, and entire 

fairness review is not automatically triggered by virtue of 

inherent conflicts of interests between Board duties involving 

creditors and shareholders. 

– The Board of an insolvent firm does not owe any 

particular duties to creditors. They continue to owe fiduciary 

duties to the corporation for the benefit of 

all of its residual claimants, a category which now includes 

creditors. 

– They do not have a duty to shut down the insolvent firm and 

marshal its assets for distribution to creditors, although they 

may make a business judgment that this is indeed the best 

route to maximize the firm‘s value.

– When directors of an insolvent corporation make decisions 

that increase or decrease the value of the firm as a whole and 

affect providers of capital differently only due to their relative 

priority in the capital stack, directors do not face a conflict of 

interest simply because they own common stock or owe 

duties to large common shareholders. Just as in a solvent 

corporation, common stock ownership standing alone does 

not give rise to a conflict of interest. The business judgment 

rule protects decisions that affect participants in the capital 

structure in accordance with the priority of their claims.

• Where it has traction in certain circuits, deepening insolvency 

remains a theory of damages rather than an independent 

action.
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Sportco (Friedman v. Wellspring Capital)

• Wellspring was the private equity sponsor.

• The Sportco board was comprised of Wellspring directors.

• Sportco was about to default on $4.7 million interest payment to secured lenders.

• Sportco purchased assets of AcuSport for $7 million, allegedly believing that the assets were worth $14 million and 

also would enable Sportco to pick up additional $150 million of revenue annually. 

• However, the AcuSport transaction was a disaster. The purchased assets sold not for $14 million but rather $139,000.

• The failed AcuSport transaction led to negotiations over an out-of-court restructuring.

– Term sheets were exchanged.

– Eventually, the directors’ requested broad releases from the lenders, who refused to grant them.

– The out-of-court restructuring did not occur and Sportco subsequently filed for Chapter 11 in Delaware. 

• The Delaware Bankruptcy Court ultimately confirmed a Chapter 11 plan of liquidation, which included the creation of 

a litigation trust.

• The litigation trustee asserted claims for breaches of fiduciary duty against the directors, and pled around the 

directors’ business judgement.
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The complaint included allegations that the directors violated their duties of care and loyalty.

• Duty of Care (i.e. failure to act on an informed basis). Allegations that: 

– the directors failed to conduct adequate diligence and thus misvalued the AcuSport acquisition (given the considerable 

difference in the ultimate value realized by the company after the transaction vs. the pre-transaction valuation by the 

directors)

• Duty of Loyalty (i.e. acting for personal or other person’s benefit rather than company’s benefit). Allegation was that the 

directors promoted transactions to their benefit, and not AcuSport’s benefit, because the directors stood to receive additional 

value if the lenders waived the $4.7 million interest payment.

• The complaint also alleged that the directors violated their duties of care for failure to enter into the out-of-court 

restructuring and duties of loyalty by refusing to enter into the out-of-court restructuring because the lenders wouldn’t agree 

to releases (thus placing their own interests over the company).

• On motion to dismiss by the directors regarding the AcuSport transaction, the court drew an inference that the directors 

failed to inform themselves fully in undertaking the AcuSport acquisition and declined to dismiss the allegations of breach of 

duty of care for failure to act on an informed basis. However, the court dismissed the allegations that the directors breached 

their duties of loyalty because, although the directors stood to gain from the AcuSport acquisition, the directors had no 

personal benefit that was not also shared with SportCo’s other stakeholders.

• On the directors’ motion to dismiss regarding the out-of-court restructuring, the court determined that the allegations 

regarding the duty of care were insufficient, but determined that the duty of loyalty claim could go forward.
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Additional Allegations

• Plaintiff alleges that Senior Management refused to consummate an out of court restructuring due to the lack of 

contractual protection for the Defendant’s and the Equity Sponsor.  As a result of the failed out of court 

restructuring, Sportco filed what is referred to as a “free fall” Chapter 11 bankruptcy.

• Plaintiff also alleges that the free fall bankruptcy filing caused unsecured creditors significant financial harm 

(purportedly $100’s MM).

Presenter’s Observations

• Common to see: 

– PE firms acquiring privately held businesses have a voice on the Board of Directors and / or have 

Management favorable or overlapping with members of the Board of Directors. 

– Dividend pay outs and / or repaying acquisition debt with third party replacement financing to achieve maximum 

leverage with little to no retained capital.

– D&Os seeking protections by the way of corporate indemnifications, releases and exculpation. 

– The complicating factor here is the solvency of the Sportco and the actual / potential conflicting duties of the 

D&Os.
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• Complicating factors for companies like Sportco given these allegations regarding the relationships 

between Management / Directors / Equity Sponsor

• Determining the dates when the company was financially distressed/insolvent?

• Are there insider or related party transactions causing financial stress?

• Have there been third party valuations to help determine who holds the fulcrum security at 

various points in time? 

• Is or was equity in or out of the “money”? 

• Are there significant claims that can be asserted such as fraudulent  transfers? 

• Is equity also a debt holder? If yes, to what extent?

• Are there equitable subordination claims or other claims against the D&Os such as corporate 

waste or breaches of fiduciary duties?
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• Critical questions to understand in scenarios where the company / borrower is in financial distress 

and management is in negotiations with its creditor constituencies

• How reliable are management’s projections and valuations?

• How much trust remains as between creditors and Management? 

• Do creditors believe that the proposals offered by Management are fair and reasonable under 

the circumstances?

• How much of the equity is Management and the sponsor proposing to retain? 

• What other conditions are being proposed regarding related party issues such as Shared 

Services Agreements or the payment of Management Fees to the Equity Sponsor?
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Independent / Arm’s Length Transactions

• Is the Board of Directors receptive to the introduction of third party financial advisors, an 

independent valuation firm, an independent Director or an independent Committee, when material 

transactions arise?
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D&O Coverage

• There are multiple types of D&O coverage that exist including:

• Claims Made and Reported Policies – require claim against insured and notice of the claim is 

provided to the insurer during policy period.

• Occurrence Policies – incidents occurring during policy period. 

• Excess Insurance Coverage – follow form / terms of the primary policy and only provide 

coverage when primary policy is exhausted.

• This is an area of the law which can be very complicated and should be addressed by practitioners 

with significant experience in such matters.

• Pay attention to policy renewals and tails.

• Be aware of policy exclusions, conferring with insurance counsel before filing pleadings alleging 

certain kinds of conduct.  
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Allied (Youngman v. Yucaipa)

• On May 2, 2022, the Delaware bankruptcy court issued an opinion concluding that the former directors of Allied 

Systems and certain Yucaipa Co. funds (Allied’s former sponsor and majority lenders), breached their fiduciary 

duties to the company and creditors by, respectively, neglecting to engage in negotiations for a sale of the 

company to Jack Cooper Transport (“JCT”), and demanding premiums for the purchase of debt that were not 

offered to the minority lenders.

• The court found that Yucaipa controlled the company’s board and owed fiduciary duties to both the estates and 

creditors, including minority first lien lenders BD and Spectrum Equity (the “Lenders”). 

• Although the Yucaipa-controlled board was informed in May 2011 that JCT wanted to buy Allied’s assets, the 

board “neglected to engage in negotiations” and, instead, breached its fiduciary duties when it “deferred to 

Yucaipa” and asserted its “self-interest” with respect to a potential transaction with JCT.

• However, despite this liability determination, the court ultimately concluded that it was “unable” to award 

damages due to the Allied litigation trustee’ reliance on a “materially flawed and wholly speculative” damages 

calculation. 

• The court reasoned that the trustee's damages case was based on “the use of [JCT’s] December 2011 term sheet, 

which was highly contingent and was clearly used by plaintiffs’ expert solely to maximize damages,” as well as 

other flaws and improper assumptions.
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Dura Automotive (Burch v. Tilton)

Chapter 7 Trustee files complaint against former CEO and CFO of Dura Automotive Systems, alleging breaches of duty 
of care and loyalty.

• On April 21, 2022, the chapter 7 trustee of Dura Automotive Systems filed a complaint in the Delaware Court of Chancery 

against former CEO Lynn Tilton and the former CFO, alleging breaches of fiduciary duty resulting in Dura’s loss of “hundreds 

of millions in value and the ability to obtain its full market value through a sale.”

• The trustee alleges that Tilton and the CFO “ignored their duties to Dura and instead focused on serving Tilton’s personal 

interest in her years-long, scorched-earth litigation battle” with stakeholders of her fund, Zohar, by agreeing with the stake 

holders that if Tilton could raise sufficient cash to repay certain Zohar funds’ debts in 15 months, she would regain control of

Zohar. 

• If unable to raise the funds after 15 months, Tilton would permanently relinquish control.

• Therefore, “Tilton’s ability to monetize Dura” to repay the Zohar-related debt “had enormous consequences to Tilton 

personally outside of her role as Dura’s Chief Executive Officer.” 

• To the detriment of Dura’s stakeholders, Tilton later “unilaterally quashed the sales process in late 2018 and early 2019 

because the expected net proceeds would not have been enough to enable Tilton to repay the Zohar Stakeholders and 

resolve her overarching dispute with them.”

• The trustee argues that Tilton and the CFO “should be held liable and accountable for the hundreds of millions of dollars 

of harm they caused to Dura” and that “[i]n sum, the measure of Dura’s damages consists of the difference between 

Dura’s value at the earliest time Defendants are found to have breached their fiduciary duties and the $65 million for 

which Dura sold in bankruptcy after Tilton destroyed the Company, to be more precisely proven at trial,” the trustee 

asserts.
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Toys R US (TRU Creditor Litigation Trust v. Brandon et al)

• Creditor litigation trust alleged breaches of fiduciary duty, fraudulent concealment, misrepresentation and negligence of executives 

and directors, including with respect to executive compensation. 

– Additional claims with respect to payment of advisory fees and decision to enter Chapter 11 rather than liquidate at the outset 

and avoid expense of DIP financing

• There are emails from the CEO from 2 months prior to bankruptcy discussing how to be “creative” in paying officers above market 

compensation in a way that would avoid market comparisons. CEO devised a plan to pay cash bonuses of 75 percent of base salary 

to himself and top executives on even of bankruptcy. 

In approving the bonuses plaintiffs alleged that the compensation committee directors did not meet independently from 
CEO; A&M did not perform independent analysis (and was selected by CEO for personal reasons, not selected by the 
compensation committee); and salary was already excessive.

• However, “The defendants argue that the retention payments are protected by both the business judgment rule, “which applies 

with particular force to decisions relating to executive compensation,” and the certificate of incorporation’s exculpatory provisions. 

The defendants also assert that the litigation trust cannot show that the board “was not independent or lacked good faith” when it 

authorized the payments, which the defendants say were necessary to retain key personnel “due to demonstrated employee 

attrition and concern over continued attrition.” They further note that former CEO and board member David Brandon’s receipt of a

$2 million retention bonus was approved by a majority of disinterested board members on the advice of legal counsel and financial 

advisors.”

• A trial will likely be held in 2022.
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What makes a director independent?

• Consider:

– Financial and employment relationships

– Significant prior dealings with management and controlling stockholders

– Personal relationship that could demonstrate a director is “beholden”

• A director who is dominated or controlled by an interested individual or entity will not be considered independent.7

• Whether a special committee is independent and disinterested depends on:

– A sufficiently broad mandate from the Board (including power to reject transactions);

– Whether it has independent financial and legal advice;

– Whether it negotiated diligently and with no outside influence; and 

– Whether it possessed all material information.

– Special litigation committees bear the burden of establishing independence.

7 In re MAXXAM, Inc., 659 A.2d 760, 773 (Del.Ch. 1995).
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What are “Bankruptcy Directors”? 

• “Bankruptcy directors” are directors appointed to Boards of distressed companies, which often seek control of self-dealing claims 

against shareholders.

– Typically, “bankruptcy directors” will negotiate restructuring or plan support agreements.

– They likely are former investment bankers or lawyers.

• The appointment of “bankruptcy directors” to boards of distressed companies is becoming increasingly common, and has become 

a major point of discussion in the restructuring world.

• Distress is an event that can justify the appointment of bankruptcy directors, without raising suspicions.

• Especially common in private equity-controlled companies.

• Concept of “super-repeaters”

– Restructuring community is smaller than general corporate governance community.

– Close connections to certain sponsors and two law firms.

8 Jared A. Ellias, Ehud Kamar, and Kobi Kastiel, The Rise of Bankruptcy Directors, European Corporate Governance 

Institute - Law Working Paper No. 593/2021 (June 14, 2021).
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Examples of cases where bankruptcy directors were used to settle claims that would have fallen to creditor committees:

• Payless

• Intelsat

• Neiman Marcus
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Recent Study Criticizes use of Bankruptcy Directors by Distressed Companies

• A study published by the University of California Hastings College of the Law and Tel Aviv University found that unsecured 

creditors recouped 21 percent less, on average, from bankrupt companies that had “bankruptcy directors” than from those that 

did not have “bankruptcy directors.” 8

• The authors argue that we are headed for a world where virtually every company has “bankruptcy director,” not just in the most 

contentious situations. Gets you back in land of business judgment and avoids the check-and-balances processes contemplated 

by the Bankruptcy Code and the expectations of Congress when enacting the 1978 Act.

– Trend has steadily increased from 2004 to 2019. 

– “Bankruptcy directors” may replace the role of the Unsecured Creditor Committee (UCC) as the primary check on management.

• The authors argue that while there could be a need for substantive expertise, and “bankruptcy director” appointments can be 

useful for many things:

– Justifiable uses were found in only about half of the appointments (compare to Nine West where “bankruptcy directors” were 

appointed to investigate the sponsors that appointed them); and

– Debtors already have lawyers and financial advisors.

• They further argue that bankruptcy directors typically investigate claims against insiders, negotiate quick settlements and argue 

that the court should approve to save company and jobs.
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Counterarguments

• Bankruptcy process is already equipped to handle bankruptcy directors:

– Unsecured Creditor Committees act as a check and have their own expert legal counsel.

– Creditors usually are sophisticated investors capable of independent analysis (as opposed to some minority shareholders 

groups).

– Likewise, bankruptcy judges are sophisticated and can give evidence its due weight.

• Bankruptcy directors perform a valuable service.

• As robust debt markets have allowed highly leveraged companies to delay filing for bankruptcy, there may be increased space for 

potential self-dealing, creating demand for “bankruptcy directors” to manage creditor claims.

– Use of “bankruptcy directors” may then also change the liability calculus associated with potential self-dealing transactions 

(which then creates more demand for “bankruptcy directors”). 
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Madlyn Gleich Primoff

Partner, New York

T +1 212 277 4041

E madlyn.primoff@freshfields.com 

Madlyn has more than 25 years of experience representing 

companies, lending groups, syndicate agents, global financial 

institutions, and private credit investors in complex US domestic 

and cross-border out-of-court restructurings, liability 

management, prepackaged Chapter 11 cases and contentious 

Chapter 11 cases as well as related litigation matters. She has 

substantial cross-border insolvency experience (including Chapter 

15 cases and parallel proceedings). Madlyn is regularly called upon 

by her clients to act as “first chair” trial counsel in contentious 

restructuring matters and insolvency related litigations.

Madlyn is ranked as a leading attorney in Chambers USA, Best 

Lawyers and Expert Guides – Women in Business Law. She has also 

been named the “Best in Insolvency and Restructuring” – Americas 

Women in Business Law Awards by Euromoney.

She received her JD from Columbia Law School where she was a 

Harlan Fiske Stone Scholar and her BA from Cornell University, 

magna cum laude.

Madlyn serves as Chair of the firm’s Finance and Risk Committee.

Madlyn’s relevant experience includes:

• Represented SCR-Sibelco NV in the Chapter 11 case of Covia 

Holdings Corporation, successfully defending against the 

attempt of Covia’s Unsecured Creditors’ Committee to obtain 

standing to prosecute nearly $1 billion in alleged fraudulent 

transfer and related claims against Sibelco. Our team 

successfully obtained complete releases for Sibelco.

• Global financial institution as administrative agent, arranger 

and lender in Tribune Chapter 11 cases, involving restructuring 

of $13bn of indebtedness incurred by this major publication 

and broadcasting conglomerate and settlement of fraudulent 

conveyance and related claims asserted against our client in its 

capacity as agent, arranger and lender.

• Represented liquidators of Octaviar Administration, which were 

appointed by an Australian court, in their Chapter 15 case 

brought before the US Bankruptcy Court for the Southern 

District of New York as well as separate action brought against 

various hedge funds on fraudulent conveyance and related 

theories under US and Australian law.

• Vindicated rights of Octagon Credit Investors, LLC in an action 

against NYDJ Apparel and other entities, before the New York 

Supreme Court Commercial Division, for breaches of a credit 

agreement and related claims based on unlawful amendments 

to pro rata sharing and waterfall provisions of the credit 

agreement.

• Term loan intervenors and ad hoc group comprised of lenders 

holding in excess of $1.1bn in term loans to AM/FM radio 

station operator Cumulus Media, Inc. On behalf of the term 

loan intervenors and the ad hoc group, Madlyn led the 

litigation team that prevailed on summary judgment before the 

federal district court in New York and successfully blocked 

Cumulus’ exchange offer from going forward.

• Term lenders and syndicate agent in Paragon Offshore, Inc. 

Chapter 11 cases. Madlyn lead the trial team who represented 

the term lenders ($640m) in a proceeding involving total term, 

revolver and noteholder claims of approximately $2.4bn. 

Prevailed in two confirmation trials before Delaware Bankruptcy 

Court to defeat confirmation of Paragon Offshore’s Chapter 11 

Plan. Matter involved ten trial days, including more than five 

fact witnesses and five expert witnesses.

• Global financial institution as Administrative Agent under credit 

facility for ASA Ethanol Holdings in successfully obtaining 

summary judgment, dismissing intercreditor and other claims 

brought by group of lenders in action before the Supreme 

Court of the State of New York relating to the distribution of 

proceeds under a prepetition credit agreement, an exit facility 

and various equity documents.

• Syndication agent and lender in the successful defense against 

fraud and other claims asserted by bondholders under an 

intercreditor agreement in an action commenced in the 

Supreme Court of the State of New York. Motion to dismiss 

was granted in favor of client on all claims asserted.

36

“Recognized Practitioner” in New 
York for Bankruptcy/

Restructuring 

Chambers USA

Leading U.S. Bankruptcy and 
Restructuring Lawyer

Lawdragon

IFLR1000 Women Leaders –
Restructuring and Insolvency

IFLR

Best Insolvency Litigators

Best Lawyers


