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Today’s Presentation

 Current Delaware litigation

 Officers in deal litigation

 Stockholder-plaintiff challenges to officer conduct

 Books-and-records demands for officer materials
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Fiduciary Duties of Directors  

 Duty of Care: Requires that directors become fully informed, 
independently evaluate information received, consider all 
reasonably available information and alternatives, and devote 
sufficient time to considering such information and alternatives

 The duty of care focuses on the process by which decisions are made

 In discharging their duty of care, directors are fully protected for relying in 
good faith upon the advice of counsel, accountants, investment bankers, and 
other reasonably selected advisors; provided, directors should not be merely 
passive recipients of advice. Directors should independently evaluate 
assumptions and information presented by advisors

 Directors should inform themselves of all reasonably available information 
that is material to their decision

 Directors should take sufficient time to consider such information, asking 
questions of management and advisors and deliberating among themselves
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Fiduciary Duties of Directors 

 Duty of Loyalty: Requires that directors act in good faith and with 
the honest belief that actions taken and decisions made are in the 
best interests of the company and its stockholders

 At its core, the duty of loyalty requires directors to place the interests of the 
corporation and its stockholders ahead of the director’s own interests

 Duty of loyalty is implicated if the director has a material conflict of interest or 
lacks independence from a conflicted person

 Subsumed in this duty is the requirement that directors act in good faith

• A director breaches the obligation of good faith by acting for the purpose 
of injuring the company, by consciously disregarding his or her duties or 
by failing to act in the face of a known duty

• The good faith standard applies even in the absence of self-interest or 
conflict

• Directors have a duty of oversight under Caremark to implement 
monitoring and reporting systems at the board level for truly critical 
issues facing a company's business.  Marchand v. Barnhill, 212 A.3d 805 
(Del. 2019)
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Protective Mechanisms Available to Directors 

 Exculpatory Provisions 

 A Section 102(b)(7) provision exculpates directors from personal liability for 
breach of the duty of care 

 Good faith reliance on officers, committees and experts

 Section 141(e) of the DGCL 

 Use of a Special Committee 

 Fully-informed stockholder vote
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Standards of Review 

 Business Judgment Rule: This protective standard creates a 
presumption that directors were disinterested and acted on an 
informed basis, in good faith and in the honest belief that the 
action taken was in the best interests of the corporation and its 
stockholders

 Stockholder plaintiffs bear the burden of rebutting the presumption of the 
business judgment rule. The business judgment rule may be rebutted by a 
showing of 

• Gross negligence (breach of duty of care) 

• Transaction with a controlling stockholder

• Less than a majority of the board is disinterested and independent

and/or

• Bad faith 
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Standards of Review 

 Entire fairness: A standard by which the court will determine 
whether a decision was “entirely fair” to the corporation by using a 
fact-intensive inquiry into the board’s process and the terms of the 
transaction

 Directors have the burden of proving (1) fair dealing and (2) fair price

• Fair dealing involves the conduct of the directors, including the timing, 
initiation, structure and negotiation of the transaction and the manner in 
which the requisite board and stockholder approvals were obtained

• Fair prices means a price that a reasonable seller and buyer, under 
reasonable circumstances and in an arms’ length transaction, would regard 
as within a range of fair value, taking into account all relevant factors to the 
value of the company 

 Burden shifting

• Approval of an independent, fully functioning special committee that fulfills 
its duty of care, or

• Approval by an informed, uncoerced vote of the disinterested stockholders 
will shift the burden to the stockholders to prove unfairness

 If both procedures are used, the standard of review may shift back to the 
Business Judgment Rule
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Corwin v. KKR: the Cleansing Effect of 
Stockholder Approval
 The Delaware Supreme Court held in Corwin v. KKR Fin. Holdings 

LLC that, when a merger transaction is not subject to entire fairness 
review, the business judgment rule will be invoked in a post-closing 
damages action if the merger is approved by a fully informed, 
uncoerced vote of a majority of the shares held by disinterested 
stockholders.  125 A.3d 304 (Del. 2015)

 The Delaware Supreme Court subsequently affirmed a Court of 
Chancery ruling extending Corwin to two-step tender offers 
consummated under Section 251(h) of the DGCL (see In re Volcano 
Corp. S’Holder Litig., 143 A.3d 727 (Del. Ch. 2016), aff’d, 156 A.3d 
697 (Del. 2017)), and the Courts have described as “irrebuttable” 
the invocation of the business judgment rule under Corwin in the 
absence of a controlling stockholder “even if the transaction might 
otherwise have been subject to the entire fairness standard due to 
conflicts faced by individual directors.” Larkin v. Shah, 2016 WL 
4485447 (Del. Ch. Aug. 25, 2016)
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Corwin v. KKR: the Cleansing Effect of 
Stockholder Approval
 The practical effect of Corwin and its progeny is to cause 

transactions previously subject to enhanced scrutiny review under 
Revlon, Unocal/Unitrin or Omnicare to be reviewed under the 
deferential business judgment rule; provided, however, that 
stockholders receive adequate disclosures and the stockholder 
vote is uncoerced

 See In re Saba Software, 2017 WL 1201008 (Del. Ch. Mar. 31, 2017) 
(declining to grant a motion to dismiss under Corwin after plaintiff adequately 
alleged that the stockholder vote was not fully informed and had been 
coerced)

 Even where a Corwin defense fails, Section 102(b)(7) remains a 
powerful defense to directors in cases where the complaint does 
not plead facts showing that the directors were interested in the 
transaction, were not independent of someone interested in the 
transaction, or acted in bad faith

 In re USG Corp. S’holder Litig., 2020 WL 5126671 (Del. Ch. Aug. 31, 2020)
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Kahn v. M & F Worldwide Corporation: Shifting the 
Burden in Controlling Stockholder Transactions 

 MFW protections are present when a controller conditions 
transaction on approval by

i. an uncoerced, fully-informed majority of the minority stockholders

ii. a fully-empowered, independent special (or other board) committee 

• The Court can only apply business judgment rule to a controlling 
stockholder transaction, when MFW protections are in place ab initio 
(i.e., before beginning of substantive economic negotiations)

 Flood v. Synutra (Del. Ch. 2018)

 Controller’s initial offer not conditioned on special committee or majority of the 
minority vote

 Business judgment applied because second offer delivered 2 weeks later 
contained requisite conditions and was submitted before any substantive 
economic negotiations took place
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Kahn v. M & F Worldwide Corporation: Shifting the 
Burden in Controlling Stockholder Transactions 

 Olenik v. Lodzinski (Del. Ch. 2019)

 MFW inapplicable since substantive economic negotiations occurred before 
MFW protections were put into place

 Salladay v. Lev (Del. Ch. 2020)

 MFW inapplicable where parties discussed financial parameters of the merger 
before forming special committee 

 In re Dell Technologies, Inc. Class V Stockholders Litigation (Del. 
Ch. 2020)

 MFW inapplicable where company reserved the right to bypass the special 
committee and majority-of-the-minority stockholder vote 
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Managing Director Conflicts 

 When conflicts for directors arise, a Board can manage these 
conflicts so long as it is made aware of any actual or potential 
conflicts. Therefore, disclosure to the Board (or through the 
Company’s general counsel) is of paramount importance in 
addressing conflicts of interest

 Once a conflict is identified, it is up to the discretion of the Board, 
in consultation with legal counsel, to determine

 Whether the conflict is a disabling conflict

 The Board process for managing any such conflict (e.g. recusal, special 
committee, etc.)

 Whether a conflict exists, and the materiality of the conflict, is a 
fact specific exercise and should be evaluated in the context of 
any particular matter
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Managing Director Conflicts 

 Situations where directors may have conflicts of interest could 
include

 Transactions between the Company and a large investor

 Corporate opportunities pursued by the Company

 A director having a direct or indirect personal or economic interest in any 
transaction or a direct or indirect business or personal relationship with a 
party to a transaction

 A director receiving information pertinent to the Company in their professional 
capacity outside of such directorship, which information is subject to 
confidentiality restrictions

 Companies should have specific processes and policies to help 
identify and address conflicts – the key is identifying and 
disclosing actual or potential conflicts as early as possible

 While transactions involving a conflict may be subject to greater 
scrutiny, the impact of conflicts can be mitigated by Board level 
disclosure and analysis, coupled with procedural protections, such 
as recusal or creation of a special committee
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Officer Liability

 Fiduciary Duties of Officers

 Overview

 Context specific issues

 Director Liability vs. Officer Liability

 Differing protections

• Section 102(b)(7)

• Section 141 vs. Section 142

 Dual hats
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Recent Trends in Case Law

 Morrison v. Berry, 2019 WL 7369431 (Del. Ch. Dec. 31, 2019)

 Dismissing claims against officers for breach of the duty of loyalty 
but allowing claims against directors for breach of the duty of care 
to proceed
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Recent Trends in Case Law

 In re Mindbody, Inc., 2020 WL 5870084 (Del. Ch. Oct. 2, 2020)

 Denying motion to dismiss duty of care claims against CEO and 
CFO 

16



Recent Trends in Case Law

 In re Baker Hughes Inc. Merger Litig., 2020 WL 6281427 (Del. 
Ch. Oct. 27, 2020)

 Denying motion to dismiss duty of care against CEO (regarding 
disclosure), but dismissing similar claims against CFO  
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Recent Trends in Case Law

 City of Warren Gen. Employees' Ret. Sys. v. Roche, 2020 WL 
7023896 (Del. Ch. Nov. 30, 2020)

 Dismissing duty of loyalty claims but sustaining duty of care claims 
against CEO for misleading proxy
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Recent Trends in Case Law

 Voigt v. Metcalf, 2020 WL 614999 (Del. Ch. Feb. 10, 2020)

 Denying motion to dismiss duty of loyalty claims against CEO, 
who was also a director
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Recent Trends in Case Law

 In re Coty Inc. Stockholder Litig., 2020 WL 4743515, at *9 (Del. 
Ch. Aug. 17, 2020) 

 Denying motion to dismiss duty of loyalty claims against CEO 
relating to tender offer
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Recent Trends in Case Law

 Firefighters' Pension Sys. of the City of Kansas City v. 
Presidio, Inc., 2021 WL 298141, at *46 (Del. Ch. Jan. 29, 2021) 

 Denying motion to dismiss claim for breach of duty of loyalty 
against CEO, but dismissing as to director defendants
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Recent Trends in Case Law

 In re Essendant, Inc. Stockholder Litig., 2019 WL 7290944, at 
*2 (Del. Ch. Dec. 30, 2019)

 Dismissing duty of loyalty and duty of care claims against CEO 
who was also a director
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Recent Trends in Case Law

 In re AmTrust Fin. Servs., Inc. Stockholder Litig., 2020 WL 
914563 (Del. Ch. Feb. 26, 2020)

 Dismissing duty of loyalty and duty of care claims against CEO 
who was also a director
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Recent Trends in Case Law

 Rudd v. Brown, 2020 WL 5494526 (Del. Ch. Sept. 11, 2020)

 Dismissing duty of care and loyalty claims against CFO
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Recent Trends in Case Law

 Key Takeaways

 Class litigation vs. derivative litigation

 Disclosures

 Dual hats
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Books and Records Demands 

 Entrepreneurial plaintiffs are increasingly turning to the “tools at 
hand” and sending Section 220 demands before filing suit  

 Doctrinal developments have rendered blanket opposition to 
books and records demands more difficult

 Petry v. Gilead Sciences, Inc., 2020 WL 6870461 (Del. Ch. Nov. 24, 2020) 
(“Fee shifting may be appropriate here. Gilead exemplified the trend of overly 
aggressive litigation strategies by blocking legitimate discovery, 
misrepresenting the record, and taking positions for no apparent purpose 
other than obstructing the exercise of Plaintiffs’ statutory rights. Gilead's pre-
litigation failure to provide any Plaintiff with even a single document despite 
the ample evidence of a credible basis and the obvious responsiveness of 
certain categories of documents amplifies the court's concerns”)  

 Good corporate record keeping is essential to limiting the scope of 
books and records productions
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Officer-Level Materials in Books and Records 
Proceedings 

 Lebanon County Employees’ Retirement Fund v. 
AmerisourceBergen Corporation, 2020 WL 132752 (Del. Ch. Jan. 
13. 2020) 

 Plaintiffs alleged officer-level documents were necessary “because officers 
and other employees could have prepared documents in connection with, in 
anticipation of, or as a result of a board meeting”

 Court granted plaintiffs leave to conduct a Rule 30(b)(6) deposition to 
determine what other types of books and records exist and who has them

 Affirmed by Delaware Supreme Court:  Whether any Informal Board Materials 
or Officer-Level Materials are necessary and essential awaits the Court of 
Chancery's “fact specific” determination, which is committed to the trial court's 
sound discretion
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Officer-Level Materials in Books and Records 
Proceedings 

 Woods v. Sahara Enterprises, Inc., 2020 WL 4200131 (Del. Ch. 
July 22, 2020)

 Demand sought to investigate value of stockholder’s shares and whether the 
company’s underperformance was due to mismanagement or lack of 
oversight  

 The company was a small privately held company with no disclosure 
obligations, but nevertheless provided stockholders with an annual report, 
which included audited financial statements 

 The demand included requests for officer-level materials, including “[m]onthly, 
quarterly or other periodic financial reports or summaries of the Company 
generated by management from January 1, 2015 to present” and 
“[d]ocuments, correspondence, reports or drafts thereof concerning any 
investment decision, business plan, valuation, budget, financial guidance, 
forecast or projections concerning the Company from January 1, 2015 to 
present” 

 The Court held that the stockholder had not shown a need to go beyond 
formal board materials and that the stockholder may renew her request for 
officer-level materials if, after a review of the formal Board materials, she 
determined that the formal materials are inadequate for her purpose
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Officer-Level Materials in Books and Records 
Proceedings 

 Inter-Local Pension Fund GCC/IBT v. Calgon Carbon Corp., 2019 WL 
479082 (Del. Ch. Jan. 25, 2019) 

 Stockholders sought books and records to investigate potential breaches of 
fiduciary duty by the company’s board and/or management in connection with a 
proposed acquisition.  The plaintiffs alleged that the company rebuffed the 
acquiror until the company’ s management and board were promised 
compensation and retention  

 The Court ordered the production of officer-level materials, including emails on 
the personal email accounts of officers 

• “In this case, the Fund seeks electronic communications, including emails, 
to investigate the discussions between Calgon's management and third 
parties to determine if management prioritized their own retention and 
compensation over the interests of Calgon's stockholders. Such 
communications may go to the very heart of the Fund's proper purpose for 
this Request. The nature of those communications means that the Fund is 
unlikely to uncover any meaningful answers in more traditional, formal books 
and records, like minutes or letters between the companies. I find that those 
communications are necessary and essential, including personal 
electronic communications to the limited extent they are not duplicative of 
sources from company emails and devices.”  Id. at *18 (emphasis added) 
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Officer-Level Materials in Books and Records 
Proceedings 

 Gharrity v. Tesla, Inc., C.A. No. 2019-0217-JRS (Del. Ch. Mar. 12, 
2020) (Transcript ruling)

 Ordering production of books and records so that stockholder could investigate, 
among other things, whether senior management breached fiduciary duties

 In re Facebook, Inc. Section 220 Litigation, (Del. Ch. May 31, 2019)

 Ordering the production of electronic communications directed to the Board 
concerning investigations into Facebook’s data privacy practices where Plaintiffs 
“presented evidence that Board members were not saving their communications 
regarding data privacy issues for the boardroom 

 Bucks County Employees Retirement Fund v. CBS Corporation, 
(Del. Ch. Nov. 25, 2019)

 Ordering production of board level documents concerning compensation 
arrangements and communications with interim CEO in advance of CBS/Viacom 
merger 
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When are Emails and Text Messages Fair Game?  

 In determining whether emails and texts on personal devices are fair 
game, the court will consider whether the communications “relate to 
the rights and obligations of the corporation” (as opposed to 
personal matters), and will balance the need for the communications 
requested against the burdens of production and the availability of 
the information from other sources

 “The reality of today's world is that people communicate in many more ways 
than ever before, aided by technological advances that are convenient and 
efficient to use …. if the custodians identified here—the Company's other 
directors, CEO, and General Counsel—used personal accounts and devices to 
communicate about changing the Company's relationship with Schnatter, they 
should expect to provide that information to the Company.”  Schnatter v. Papa 
John’s International, Inc., 2019 WL 194634 (Del. Ch. Jan. 15, 2019)

 In KT4 Partners, the Delaware Supreme Court recently held that 
emails were required to be produced in connection with a 
stockholder demand for books and records alleging purported 
mismanagement
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When are Emails and Text Messages Fair Game? 

 The KT4 Partners opinion clarified the circumstances under which 
a corporation can be required to produce emails and other forms 
of electronic communications

 “The Court of Chancery should not order emails to be produced when other 
materials (e.g., traditional board-level materials, such as minutes) would 
accomplish the petitioner’s proper purpose, but if non-email books and 
records are insufficient, then the court should order emails to be produced.  
Indeed, it cannot be otherwise if the statutory purpose of § 220 is to have 
meaning in a fast-moving society where the forms in which corporate records 
are kept continually evolve.” KT4 Partners LLC v. Palantir Techs. Inc., 203 
A.3d 738 (Del. 2019)

 Alexandria Venture Inves., LLC v. Verseau Therapeutics, Inc., 
2020 WL 7422068, at *13 (Del. Ch. Dec. 18, 2020)

 The Court cited KT4 and ordered the parties to “meet and confer as to 
whether the Board informally considered, via email or text message” the 
subject of the demand and to confer on the final order of inspection

32



Practice Points 

 Litigation hold notices should include emails and text messages 
for both directors and senior management 

 This includes personal email accounts if used for business purposes 

 Consider whether companies utilizing messaging platforms (e.g., Teams, 
Slack)

 Importance of good record keeping 

 To effectively push back on the production of emails and text messages in a 
Section 220 action, the company needs to show that formal board materials 
are sufficient for the stockholder’s purpose 

 Expect plaintiffs in Section 220 actions to seek more discovery, including 
depositions, on record keeping
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Practice Points 

 Consider negotiating a limited production after receipt of a 
demand  

 Absent a sufficient record of the types of documents that exist, the 
Court is likely to send parties back to the negotiating table 

 This has the practical effect of increasing the cost of litigation 

 Defendant companies should consider proactively developing a record to 
support a limited production that includes only formal board materials  

34



Contact Us

Tyler Leavengood

Direct dial: (302) 984-6183

tleavengood@potteranderson.com

Jaclyn Levy

Direct dial: (302) 984-6095

jlevy@potteranderson.com

Potter Anderson & Corroon LLP
Hercules Plaza, 6th Floor
1313 North Market Street
Wilmington, DE 19801

www.potteranderson.com 

The views expressed by the speakers are not necessarily the views of 
Potter Anderson & Corroon LLP or any of its clients.


	House Slides - BEACON2019 CLE 90 min
	Slide Number 1
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide Number 5
	Slide Number 6
	Not a Passholder Yet?��Try the CLE Individual Annual Pass

	Strafford CLE PowerPoint - March 4 (Leavengood, Levy)



