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Credible Witnesses
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The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

THURSDAY, MAY 13, 2021

Presenting a live 90-minute webinar with interactive Q&A

Today’s faculty features:

Dr. Ken Broda-Bahm, Ph.D., Senior Litigation Consultant, Persuasion Strategies, Denver, CO 

Kristen Renee Fournier, Partner, King & Spalding, New York, NY

Kathryn S. Lehman, Partner, King & Spalding, Atlanta, GA

Jeffrey M. Pollock, Partner, Fox Rothschild, Princeton, NJ



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY



Who, What, Where, Why and How

Direct Exams Basics



Pause.



Where Am I?

Learned Treatises

Compare 

Federal Rule 803(18)

To

NY State Practice

1
Use of 
Demonstratives

Compare

Federal Practice 

To

CA State Practice

2
Use of the Court 
Room/ Space

Compare

Eastern District of VA

To

Cook County, IL

To

Orleans Parish Civil 
District Court (CDC)

3
Knowing the rules in your venue before you start planning is critical



The most effective examiners, and the most 
memorable witnesses, are authentic.

• Do you move comfortably around the room, or 
do you need a podium?

• How loud are you (is your witness)?

• What does your handwriting look like– to 
anyone other than you?

• Do slides help or hinder?

• Does staying busy help?

There are very smart people who can help you!

Lean In On Strengths

Who am I?  Who is my witness?



Themes

3 Biggest Goals

Ground Rules

What is this witness doing here?

Documents Opposing Counsel

Claims/Defenses

Let The Witness In On Your Plan



1. Practice.  

2. A note on outlines and documents.

How?



Direct Examination: 
Telling a Good Story

Planning the Testimony, 
and Preparing Your Witness

Ken Broda-Bahm, Ph.D.
May 13, 2021



Directing Your Direct

Ø Goals



Directing Your Direct

Ø Goals

Ø Structure



Directing Your Direct

Ø Goals

Ø Structure

Ø Prep Process



Goals: 
Working Back 

from Your 
End-Point

1



Focus on the End-Game



Start with a Goal, Not an Outline 



Decide on One to Three Themes



Structure: 
Working Out 

the Story

2



Story: A Guide Through Complexity



Just Because It Is Dry, 
Doesn’t Mean It Can’t Be a Great Story



Process: 
Working With
Your Witness

3





Empowering the Witness



Empowering the Witness



Keep Your Witness Out of the Woodshed



Avoiding “Say it like this…”

• “How else might you explain that?”
• “If someone heard you say that and 

felt ______, how would you respond?”
• “If you were just a person off the street 

– would you feel that answer is clear 
enough?”

• “Just so you understand, if I were to 
put myself in the shoes of my 
opposing counsel, here is what I
would do with that answer…”



Collaboratively Developing Substance



Collaboratively Developing Substance



But many can do it…

Witnesses Are Not All the Same



Practice



Putting it Together



Additional Resources: 



Jeffrey M. Pollock
Certified by the Supreme Court of New Jersey As a Civil Trial Lawyer

Fox Rothschild

101 Park Avenue, New York, NY

JMPollock@FoxRothschild.com

Letting Your Witness 
Talk:  Direct Examination

mailto:JMPollock@FoxRothschild.com


How to Communicate With the Trier 
of Fact

 Using the Space—think the Jury and ME
(not you and that jury over there)

 Headlining/Chapters

 Looping

 Time Expands/Contracts

 Active Listening

 Pacing and Pattern of Speech

 Speak PLAIN English, Speak Clearly



Using the Space

 Go the courtroom BEFORE trial. Get 
comfortable with the space

 Mechanics.  Where to store/set up exhibits

 Putting up your demonstratives/taking 
down your adversary’s

 Electronics—who is going to run the “hot 
seat”



Pacing, Speech Pattern

 It’s trial.  Game day—you’re pumped  

 Problem:  You and your witness need to 
exude that they are credible/confident

 If your witness is speaking to quickly, that 
is a sign of dishonesty.  You need to slow 
them down.  Pacing

 Speech patterns.   Accents.   Address 
them during opening so the jury is ready 



The Nervous Witness
 The Witness will be nervous.  Give them 

some softball questions 

 Ask background questions: education, etc.  
Gives the jury the chance to get used to 
the witness’s speech pattern (and for your 
witness to blow off some nervousness)

 If the witness has some speech or 
presentation oddities, address that during 
opening if possible.



Physical Spacing

 The jurors are not lepers—think the Jury 
and me

 So, when you put your witness on the 
stand, you can move (make sure judge is 
ok with this) and get close to the jury:

 “Can you explain to US what happened that 
day  .  . . ?”



Headlining

 You have distinct elements you want to 
prove.   Use those terms to provide 
headlines to the witness and to the 
jury/judge

 I suggest using manilla folders labelled 
with that chapter or headline (binder clips 
in case you drop a folder?)



Looping

 Looping is a great technique for 
sharpening the conversation and is not 
leading

 Ask a question re X.  LISTEN  

 Then you can go back and ask about 
elements of that answer “You mentioned 
Y when I asked you about X.   Tell me 
more about Y . . . “



The Elastic Nature of Time

 You care.  You’re committed.  You 
practice.  And know you’ve got to prove 
the elements A, B, C, D   

 You have 5 different documents that 
prove B, but your witness just nailed it 
during direct—MOVE ON



Speaking Plainly

 The problem with lawyers?  They sound 
like lawyers.   Ditch the legalese and 
internal jargon

 Speak honestly and with integrity.   You 
are far better off if your points are simply 
stated and truthful

 You don’t have to speak like a movie star, 
but you do need to speak clearly



Active Listening

 By the time you go to trial, you’re likely 
completely committed to your cause

 Kool-Aid.   Don’t drink it   

 You need to really listen to what actually 
happened and is said in the courtroom.

 May be a good idea to have someone who 
can honestly and openly tell you if you’ve 
made your point on direct examination



Graphics

 Graphics/Enlargements/Models Pictures 
sell

 Ask your witness to get OUT OF THE 
CHAIR and explain to US on this chart 
exactly what happened

 Use LARGE Magic Marker so that the jury 
can see



Trial work is a skill and a form of theatre.    
If you get the chance, watch someone who 
is great at communicating with the jury, or 
take a NITA Trial Training Course.   Most 
lawyers are either scared their witness will 
perform poorly OR that direct examination is 
dull.   Please give your witness the chance 
to shine no direct. 





Direct Examination

Prepare in Advance

You Will Get Punched 
In The Face 

Don’t Start Planning 
After It Happens



Direct Examination

Prepare Your Witness 101

• Tailor preparation to the witness 

• Teach general witness skills

• Prepare for direct examination



Direct Examination

Prepare Your Witness 201

• Know your opponent

― How do they treat witnesses?

― What are their favorite themes?

― What are their favorite tricks?

• Educate your witness about your opponent’s 
favorite tricks

• Discuss the weaknesses in your witness’s story



Direct Examination 5

Practice?



Direct Examination

Anticipated Bad Testimony

• Will your opponent elicit 
the testimony?

• Will the jury punish your 
opponent for eliciting the 
testimony?

• Will you gain a strategic 
advantage by introducing 
the testimony first?



Direct Examination

Surprise Bad Testimony

• Re-ask the question

• Refresh recollection

• Contextualize

• Adjust the rest of your 
direct examination



Direct Examination

Use Redirect Examination To Win

• Do not chase rabbits

• Strategically 
undermine the cross

• Advance your theme

• Consider the 
aesthetics of your 
approach



Be flexible and agile.

Direct Examination



Always focus on closing argument.
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