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 Automatic Stay after the commencement of a bankruptcy case stays the 
pre-petition creditors from obtaining their collateral and collecting their 
debts.  § 362 of the Bankruptcy Code

 Debtor, however, typically requires credit to operate its business

 Cash on hand or a secured creditor’s “cash collateral” (cash, accounts 
receivable, proceeds of collateral and other cash equivalents) may not be 
used by a Debtor unless (a) the secured creditor with an interest in the 
“cash collateral” consents to such use or (b) the Bankruptcy Court 
authorizes its use after notice and a hearing.  § 363 of the Bankruptcy 
Code

DIP Financing in General
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continued

 In rare instances, a Debtor “flush with cash” can adequately operate by 
using its cash collateral as authorized by the Bankruptcy Court

 Typically, the Debtor will require additional credit through debtor-in-
possession financing (“DIP Financing”), with special incentives and 
protections for the DIP Financing Lender

 Cash Collateral Orders and Debtor-in-Possession Financing Orders set 
forth the terms, protections and provisions of such use of cash collateral 
and DIP Financing

DIP Financing in General
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continued

 Unlike cash collateral, DIP Financing under Section 364 of the Bankruptcy 
Code contemplates additional “new money” advances not otherwise 
available to the debtor

 This “new money” can be made available by the Debtor’s pre-petition 
lender (“Defensive”) or from a new lender who begins lending money to the 
debtor after the commencement of the case (“Offensive”)

 Due to uncertain financial outlook, there are more “Defensive” DIP facilities 
than “Offensive”
• In 2019, less than 50% of the total DIP Financing volume was “Defensive” DIP Facilities, but 

in 2020 more than 90% of the total DIP Financing volume was “Defensive”  DIP facilities. 
See DIP Financing: Overview, Practical Law Practice Note Overview 1-383-4700 (Westlaw).

 Through April 2021, DIP Financings have slowed on the year, presumably 
because COVID-19 based market disruptions are beginning to decease. Id.

DIP Financing in General
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continued

 If the Debtor is unable to find a lender willing to extend unsecured credit allowable as an administrative 
expense, Section 364(c) authorizes the court, after notice and a hearing, to grant to such lender (a) a 
super-priority administrative claim (having priority over all other administrative expenses); (b) a lien on 
property of the estate that is not otherwise subject to a lien; or (c) a junior lien on property of the estate 
that is subject to a lien

 Local Bankruptcy Court rules and standing orders frequently require debtors to highlight potentially 
controversial provisions like those discussed in the following materials, including cross-collateralization, 
priming liens, waiver of 506(c) rights, granting of liens in avoidance actions and findings related to the 
validity of the pre-petition liens. 

 See a thorough analysis in the recent decision in In Re Latam Airlines Group S.A., et al. Case No 20-
11254 (JLG) Bankr. Ct. S.D.N.Y., 2020 WL 5506407, where the court did not approve a $1.3 billion 
senior secured loan by current shareholders of the Debtor as a part of the proposed DIP facility, 
notwithstanding finding the debtors satisfied the “entire fairness” test and that the lenders are entitled to 
“good faith” findings over various objections, but finding that an Equity Subscription Election as part of 
the DIP facility gave rise to an “improper sub rosa plan.”

DIP Financing in General
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 Post-Petition DIP Financing will be secured by a lien on all POST-
PETITION ASSETS (existing as of the Petition Date and created thereafter) 
of the estate

 The Pre-Petition debt will be secured only by Pre-Petition collateral, which 
the Debtor will likely be using: inventory, receivables and proceeds thereof 
existing as of the Petition Date

 Snap Shot as of the Petition Date

Rollover/Rollup of Pre-Petition Secured Debt
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continued

 How does the Debtor determine whether a payment received from an 
account debtor should be applied to the Pre-Petition Debt or Post-Petition 
Debt?

 A Roll-up presumes that all collections are allocated to the Pre-Petition 
Debt until paid in full, than to the Post-Petition Debt

 Advantage:  allows payment of Pre-Petition Debt when accounts receivable 
are paid, and replaces the Pre-Petition Debt with Post-Petition DIP 
Financing secured by all assets with a super-priority administration claim, 
and possibly higher interest rate

Rollover/Rollup of Pre-Petition Secured Debt
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continued

 Objections:
• Could cure a Pre-Petition perfection flaw, by replacing with Post-

Petition Court ordered perfected secured collateral

• Could cure a Pre-Petition secured lender’s under secured position

• Could preclude Pre-Petition Debt from being crammed down with a 
Plan of Reorganization

Rollover/Rollup of Pre-Petition Secured Debt
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continued

 Courts:
• Certain Judges will not allow rollups

• Certain Judges allow rollups (particularly “creeping” vs. “full” rollups) to the extent of 
significant (not nominal) new money only (over and above the Pre-Petition amount)

• Rollups seldom allowed in Interim Orders, only Final Orders

• See In Re ATD Corp., No. 18-12221 (KJC) Bankr. D. Del. Oct. 5, 2018, ECF No. 109, where 
now retired Judge Carey reluctantly approved approximately $1.2 billion DIP financing, 
which included, among other things, a $639 million rollup (“extraordinary” and not the 
“preferred approach in this district”), citing a lack of alternative financing and a proposed 
restructuring support agreement with the majority of the unsecured creditors.

• See also Interim DIP motion in In Re Kona Grill, Inc., No. 19-10953 (CSS) Bankr. D. Del. 
May 1, 2019, ECF No. 15-1, where Judge Sontchi said he was “not disturbed” that a 
creeping rollup of pre-petition debt was being used as “it’s not a lot of money” and could be 
revisited in the final DIP order.

Rollover/Rollup of Pre-Petition Secured Debt
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 Allows “bootstrapping” by granting the DIP Financing Lender with a security 
interest in all Pre- and Post-Petition Collateral (accounts receivable and 
inventory)

 As with roll-ups, can fix a flaw in the perfection of the Pre-Petition 
obligations secured by the Pre-Petition Collateral

 Pre-Petition “defensive” lender could improve its Pre-Petition position 
through the use of cross-collateralization in the Post-Petition DIP Financing

 See In re Jevic Holding Corp., No. 08-11006 (BLS), 2021 WL 1812665 
(Bankr. D. Del. May 5, 2021), where, after Post-Petition DIP Financing was 
allowed and case was converted to a Chapter 7, court held that waiver 
language in DIP Financing Order barred Chapter 7 Trustee (as successor 
in interest to debtor-in-possession) from challenging roll-up DIP lender’s 
prepetition liens

Cross-Collateralization
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continued

 Most Courts will only allow cross-collateralization with:

• Significant “new money” advanced Post-Petition

• To the extent of actual diminution in the value of the secured lender’s 
Pre-Petition collateral, as adequate protection

Cross-Collateralization
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 Priming of Pre-Petition Liens is allowed under 364(d) of the Bankruptcy Code if:
• Debtor is unable to obtain needed credit otherwise
• Adequate protection is provided to the holder of the pre-existing lien for the interest on the property of 

the estate which the priming lien or equal lien is granted

 The “priming” is credit secured by a senior or equal lien on the property already subject to a lien

 Priming liens are rarely granted because of the difficulty of providing adequate protection for the 
lien being primed

 Often threatened, but seldom attempted

 See In re Aspen Club & Spa, LLC, No. BAP CO-19-043, 2020 WL 4251761 (10th Cir. BAP (Colo.) 
July 24, 2020), where in remanding the case, the BAP majority noted that a proposed $140 
million priming exit facility might be available if the Debtor can show that the current secured 
lender would realize the “indubitable equivalent of its claim.”

Priming Liens
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continued

 Courts:
• Priming is extraordinary and should only be allowed as a last resort

• At times allowed if sufficient “equity cushion” to the primed lienholder only where such equity 
cushion is sufficient to protect both the Pre-Petition lender and the DIP lender

• 20% equity cushion should never be enough; 50% might be enough, depending on the case

• See In re hhgregg, Inc., 949 F.3d 1039 (7th Cir. 2020), where the Seventh Circuit held that 
the reclamation rights of a supplier were subordinate to a $80 million DIP facility, first priority 
floating lien on substantially all of the debtor’s assets, including existing and after acquired 
inventory and proceeds, which also included a “creeping rollup.”

• See In re Hollister, No. 2:18-BK-12429-NB, 2021 WL 864088 (Bankr. C.D. Cal. Mar. 8, 
2021), where court did not allow debtor to give priming lien on real estate to DIP lender 
because debtor could not establish that the Pre-Petition lender would be sufficiently 
protected by a purported equity cushion in the real estate.

Priming Liens
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IV.  Liens or Superpriority 
Claims on Avoidance Actions

© 2021 Parker Hudson Rainer & Dobbs LLP.   All Rights Reserved. 19

• What are avoidance actions?

• Preferences (§ 547)

• Fraudulent Transfers (§§ 544, 548)

• Unauthorized Post-Petition Transfers (§ 549)

• "Strong Arm" claims (§§ 544, 545)



DIP Lenders and 
Avoidance Actions
• DIP Lenders want liens on avoidance actions.

• Blanket liens cover all property of the estate.

• Avoidance actions may not necessarily be construed as property of the estate,
but rather are powers granted to the trustee or debtor in possession to
prosecute claims for the benefit of all creditors. See, e.g., In re Cybergenics,
226 F.3d 237, 244-5 (3d Cir. 2000).
– See also, In re Murray Metallurgical Coal Holdings, LLC, 623 B.R. 444, 513 (Bankr. S.D. Ohio 2021)

(January 2021 decision discussing authority on both sides of issue before concluding avoidance
actions are property of the estate).

• But creditors argue that purpose of avoidance provisions is to give at least
some recovery to unsecured creditors.

• Recipients of potentially avoidable transfers are typically unsecured creditors.

• Committees argue against liens on avoidance actions altogether, but
particularly on limited/short notice given for interim DIP Financing hearing.
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DIP Lenders and 
Avoidance Actions
• Restrictions/Responses in Rules

• Fed.R.Bankr.P. 4001(c)(1) – now requires motion to make specific listing of, and
justification for, laundry list of "extraordinary terms"; for example:

• Grant priority liens
• Stipulation to perfection and validity of pre-petition claims/liens
• Waiver of automatic stay provisions
• Plan and sale milestones
• Release or waiver of §506(c) surcharge
• Grant of liens on avoidance actions

• Local Rules may amplify this, with very specific requirements for highlighting
specific terms. See e.g., Del. Bankr. L.R. 4001-2(a)(i). Many other jurisdictions
have since followed suit.

• Courts may limit those provisions to FINAL orders only.
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DIP Lenders and 
Avoidance Actions
• ABI Commission Report recommends prohibiting liens on

avoidance actions in favor of lenders.

• Lien on Avoidance Claims vs. Proceeds: Question is whether
lender has standing to enforce lien and prosecute avoidance action
(language in relevant sections of Code refers to "The Trustee may
avoid . . .“).

• Lien may therefore be somewhat illusory in practice.

• Accordingly, lenders may only seek lien on proceeds of avoidance actions.

• Superpriority Claim – same effect?

• Or share with other § 503(b) claims? Depending on leverage,
lender may agree that it does not share in such proceeds before
other administrative expenses.
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DIP Order Example

• Attached as addendum to these materials is a good example of a
heavily negotiated final DIP order in a larger chapter 11 case.
– From In re ATD Corporation [Dkt. No. 249, entered October 26, 2018],

Case No. 18-12221 (KJC), US Bankruptcy Court for the District of
Delaware.

– Avoidance actions and avoidance proceeds are excluded from DIP
Liens. See sec. 3 on p. 31.
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V.  Releases and Waivers of 
Challenges to Liens and Other Future 
Borrowings

• Two issues here:  

1. Challenge deadline and waiver.

2. Attempt to prohibit (by waiver of rights) any future borrowings or cash collateral
use that may be inconsistent with DIP orders.

CHALLENGE DEADLINE

• Lender may request that debtor waive any challenges to pre-petition liens.

• "The Dive"

• Debtor stipulates to enforceability, validity, and perfection of lenders' pre-petition
claims and liens.

– See ¶ 25 of attached DIP order.
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Releases and Waivers of 
Challenges to Liens and Other 
Future Borrowings
• Of course, while debtor (a) is party to the pre-petition loan agreements and

therefore is familiar with them, and (b) has the benefit of time prior to filing
petition to review documents, filings, perfection, and the like, the other
constituents in the bankruptcy case will not have had that opportunity prior
to interim hearing, or probably by final hearing.

• Accordingly, courts have required, and practice has developed, of
providing for a specified investigation period and a "challenge deadline" for
the committee or other parties in interest to raise any disputes, defenses,
or other challenges to the validity, enforceability or perfection of pre-
petition claims and liens.
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Releases and Waivers of 
Challenges to Liens and Other 
Future Borrowings
• Challenge periods frequently governed by local rules or at least custom

and practice.

• Typically 60-90 days after final hearing, or at least 60 days after committee
formation.

• Very often, parties will agree thereafter to extend the deadline, to avoid
potentially costly and likely unnecessary litigation.

• However, for lender, every effort should be made to narrow the issues if
extending the challenge deadline:

• E.g., committee should have done initial investigation and if they have laundry
list of possible issues, limit committee's ability to raise challenges to just those
issues.

• Noranda Aluminum example.
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Releases and Waivers of 
Challenges to Liens and Other 
Future Borrowings
• Significant reasons for wanting challenge period and "blessing" of lenders'

liens and claims sooner rather than later in the case:

 Lenders may be increasing exposure to debtor and are entitled to
know if debtor or creditors are going to fight against underlying claims;

 Lenders have credit bid rights and all parties must be able to know
what precise liens and claims lenders hold to assess any credit bid and
allow lenders to know extent of such credit bid rights; and

 Plan voting – lenders and other parties in interest benefit from
understanding if claims and liens are valid.
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Releases and Waivers of 
Challenges to Liens – Standing 
Issues – In re Jevic
• Important new case: In re Jevic Holding Corp., 2021 WL 1812665 (Bankr. D.

Del. May 5, 2021)
• Debtors were a trucking company and affiliates, who filed a chapter 11

petition in 2018, and obtained DIP financing from the prepetition lender
group. The DIP financing order contained waiver provisions pursuant to
which the debtors waived by stipulation any right to challenge the liens
and claims of the lenders, subject to the rights of other parties (e.g., a
committee) to assert challenges within a defined challenge period.

• The DIP order further provided that the stipulations in the order were
“binding upon the Debtors and any successor thereto (including without
limitation any Chapter 7 or Chapter 11 trustee appointed or elected for
any of the Debtors) …”
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Jevic (cont.)

• The unsecured creditors committee thereafter filed a timely adversary
proceeding against lenders and guarantor asserting various challenges to
the claims and liens of the secured lenders.

• After a failed attempt at a “structured dismissal” (which was struck down
by the US Supreme Court), the underlying chapter 11 case was converted
to chapter 7 (which resulted in the committee being dissolved), and the
chapter 7 trustee filed a motion to substitute as plaintiff in place of the
committee. The lender defendants objected to that motion.

• The bankruptcy court denied the chapter 7 trustee’s substitution motion,
holding that the trustee by law succeeds to the rights of the debtors (not
other parties) and therefore is bound by the stipulations and waivers
made by the debtors prior to conversion of the case.
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Jevic (cont.)

• Accordingly, allowing the trustee to pursue the adversary proceeding
would violate the terms of the DIP order and render the language therein
meaningless. While the trustee argued that other cases have allowed a
chapter 7 trustee to substitute as plaintiff for a committee after
conversion, and that the trustee should be considered like any other
“party in interest” that was allowed to assert a challenge, the court
explained that the trustee does not succeed to the rights of a committee
or creditors, but only the debtors, and because the debtors waived any
challenge rights pre-conversion, the chapter 7 trustee was bound by that
waiver.

• Further, that waiver also protected the guarantor, because its subrogation
rights allow it to “step into the shoes” of the debtors and therefore the
subrogee is entitled to the protection of the waiver language as well.
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Releases and Waivers of 
Challenges to Liens and Other 
Future Borrowings
WAIVER OR LIMITATIONS ON FUTURE BORROWINGS

• Lender may ask debtor to waive right to seek to use cash collateral
or to obtain other borrowings without Lender's consent.

• Frequent caveat is that debtor may seek borrowings only if such borrowing will
result in DIP loan being paid in full.

• If not an outright waiver, frequently built into the default provisions.

• Courts may be cautious or reluctant to approve such waivers at
interim hearing, because other parties have not had sufficient notice
or opportunity to prepare for hearing.
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VI.  Section 506(c) Waivers
• Section 506(c) of the Bankruptcy Code allows the trustee to

recover the "reasonable, necessary costs and expenses of
preserving, or disposing of" property that constitutes a secured
creditor's collateral, "to the extent of any benefit to the holder of
such claim, including payment of all ad valorem taxes with respect
to the property."

• The US Supreme Court has held that this section only allows the
trustee (and, by extension, the debtor in possession) to exercise
this surcharge remedy, and not individual administrative claimants.
See Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A.,
530 U.S. 1, 120 S.Ct. 1942, 147 L.Ed.2d 1 (2000).

© 2021 Parker Hudson Rainer & Dobbs LLP.   All Rights Reserved. 32



Section 506(c) Waivers
• Accordingly, unlike preservation of lien challenge rights for the

committee or other constituents, this statutory right cannot be
preserved for others, and so a court may be reluctant to allow
debtor to give it up without notice to creditors and opportunity to be
heard.

• Many courts and parties have satisfied this concern by providing in
DIP orders that the §506(c) waiver of the right to surcharge the
lender's collateral is effective upon entry of the final order.

• Some lenders also provide that any surcharge against lender's
collateral will constitute an event of default under the DIP loan.
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Section 506(c) Waivers
• Some local rules (e.g., Del. Bankr. L.R. 4001-2(b)(ii)) prohibit the

approval of §506(c) waivers in interim financing orders.

• Lender's argument for waiver:

• DIP financing provides for payment of all anticipated administrative expenses in
accordance with budget prepared by the debtor and so the DIP lender's
collateral already is being used to fund the case.

• Allowing surcharge would negate carefully crafted and negotiated borrowing
base formulas and other collateral protections in the credit facility.

• Further, if lender has superpriority claim, arguably any monies
recovered by a surcharge would be paid directly back to lender,
rendering the surcharge pointless.

• See ¶ 11 of attached example DIP order.
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VII.  Carve-Out Issues
• "Carve out" is often used in cash collateral and DIP financing

agreements, but it does not derive its substance from any particular
section of the Bankruptcy Code.

• A “carve out” is essentially a subordination agreement between a
secured lender (or secured lenders), on the one hand, and the
trustee or debtor in possession, on the other, providing that the
secured lenders will allow payment of professional fees and
subordinate their liens in collateral to the professional fee claims.
See, e.g., In re Molycorp, Inc., 562 B.R. 67, 76 (Bankr. D. Del.
2017).

• The agreement, which is subject to court approval, usually limits the
nature, amount, and timing of expenses covered, often by reference
to a budget.
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“Carve-Out” for 
Professional Fees
• For example, the carve out in a DIP financing order may be

limited to professional fees for the debtor, for the committee, and
for a superseding trustee.

• Carve out usually will also include statutory fees payable to US
Trustee.

• The carve out may be limited to a maximum amount that may be
paid to professionals in toto. Or the number may be smaller but
intended to apply only to unpaid accrued amounts after default.

• More recently the trend in larger cases (and, as frequently
happens, in not-so-large cases), championed by larger and
highly sophisticated law firms and other professionals, is to have
an essentially unlimited carve-out, or limited only by the cash
flow budget, at least up until a “trigger event.”
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“Carve-Out” for 
Professional Fees
• DIP Order in these situations will create a “trigger event” –

usually a default under terms of order or event of default under
the DIP loan agreement, which will allow DIP lenders to stop
lending and otherwise would signal a significant negative event in
the case.

• Modern trend allows professionals to be paid in ordinary course
in accordance with budget so long as trigger event has not
occurred; if the event occurs, however, then game changes and
carve out for remaining “wind up” expenses is generally limited to
some specific dollar amount.

• Until the trigger event, the debtor may pay administrative
expenses from its operating cash flow.
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“Carve-Out” for 
Professional Fees
• A “carve-out” generally acts to protect the downside risk to estate

professionals in the event a plan is not confirmed and the estate
becomes insolvent.

• It is typically granted by a secured creditor in recognition of its
potential exposure to surcharge of its collateral under §506(c) of
the Bankruptcy Code – will almost always be accompanied by
waiver of §506(c) by estate.

• Professionals must be mindful when agreeing to a cap on fees that
the cap could result in them not being compensated for all work
performed.

• See, Molycorp, cited above and discussed below.
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“Carve-Out” for 
Professional Fees
• Careful drafting and close attention to the numbers, attachments to

orders and language in agreements and orders is necessary on all
sides.

• Critical issue is for DIP lenders (particularly revolver lenders):
• Most ABL lending transactions are tied to borrowing base
• Revolving lenders will impose a reserve for ALL senior liens and

claims, including carve out
• With budget-based carve out, calculating the reserve can be

challenging
• Requires very diligent monitoring, weekly reporting, etc.

• Dynamics of carve out negotiations are delicate, because in
revolving loan context, higher carve out means less availability for
debtors.
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“Carve-Out” for 
Professional Fees
• The attached addendum exemplar DIP order from the ATD case is

one example of a DIP financing order with heavily negotiated carve
out provisions. [Carve out provisions are in ¶ 12 of the order,
beginning at p. 47.]

• Examples of:
• “Unlimited” pre-trigger carve out,
• Funding mechanism for carve out reserve account (§12(c)),
• DIP lender’s ability to establish reserve against borrowing (§12(b)),

and
• Express statement of NO OBLIGATION to pay fees (§12(e)).
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“Carve-Out” for Professional Fees
- In re Barnes Bay Development, 478 B.R. 
185 (D. Del. 2012)

• Shortly filing petition commencing case, the bankruptcy court
granted stay relief to Starwood Capital Group, the prepetition
secured and DIP lender, allowing Starwood to foreclose on the
resort.

• Starwood prevailed at the public auction of substantially all of the
Debtors’ assets with a credit bid of $165,000,000.

• Several months into the case, Debtors moved to dismiss the
cases. At issue was the carve out provided for in the final DIP
order and DIP loan agreement which became relevant once the
Debtors’ plan fell apart, and the estate had no unencumbered
assets to pay professionals.
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“Carve-Out” for Professional Fees 
(In re Barnes Bay Development)

• The carve out was structured to be an amount that was not to
exceed the lesser of:

– A budget line item for professional fees incurred by the
Debtors; and

– The accrued and unpaid fees of such professional fees as
allowed pursuant to bankruptcy court compensation orders (in
each case prior to an event of default or termination date).

• In a motion to determine the carve-out, counsel for the debtors
and the creditors’ committee argued that the total fees payable
should be the sum of interim fees paid plus the lesser of either
the budgeted amount and any amounts that were allowed in
addition.
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“Carve-Out” for Professional Fees 
(In re Barnes Bay Development)

• They argued that the $6.3 million budget line item contained in
the cash disbursement budget was not the number to look at
because “budget” was undefined, and that the schedule attached
to the final DIP order was just a fee accrual schedule.

• The law firms also argued that the total fees payable was $10
million and of that amount, $4 million had accrued. $4 million
was the lesser of the two numbers and therefore the amount
remaining to be paid.

• Starwood argued that the carve-out in the final DIP order capped
estate professionals’ fees at $6.3 million, of which more than $6
million had already been paid.
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“Carve-Out” for Professional Fees 
(In re Barnes Bay Development)
• All parties agreed that the final DIP order was unambiguous.

• The bankruptcy court allowed the fees of the law firms in full, but
denied the related motion to enter an order determining the
scope of the carve-out in their favor.

• In doing so, Judge Walsh found that the carve-out was effective
in capping the additional fees to paid to only roughly $28,000,
rather than the $3 - 4 million that the law firms requested.

• On appeal, the District Court agreed with the Bankruptcy Court’s
reading of the final DIP order, finding that the budgeted amount
for professional fees was clearly $6.3 million.

• Contra, In re Molycorp, 562 B.R. 67 (Bankr. D. Del. 2017) – the
Barnes Bay courts construed DIP order provisions as fee cap,
not just subordination limit.
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Carve-Out Issues:  Molycorp
• Issue in Molycorp:  Does a committee "investigation cap" in carve-out 

provision in DIP Order act as a cap to disallow fees in excess?

• Committee and Lender agreed to settlement that was incorporated into 
plan of reorganization.

• Committee's fees exceeded cap.

• Bankruptcy Court allowed fee application, and issue was whether 
the fees could be paid at all.

• Or, was carve-out merely a limitation on the amount of Lender's 
collateral that could be used to pay fees?

• Court distinguishes between potential carve out fee caps during a 
chapter 11 case, and allowed administrative expense claims in the case 
of a confirmed chapter 11 plan.
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“Carve-Out” for Professional Fees 
- In re Motor Coach, Case No. 08-12136 
(Bankr. D. Del.)

• The creditors’ committee argued that the proposed carve-out for
committee professionals deprived the committee of adequate
funding.

• Committee professionals were offered a total of $150,000/mo.
The financial advisor’s fee alone was $150,000/mo. leaving no
cash to pay for committee counsel or other professional fees.

• By contrast, the debtors and the prepetition lenders were
budgeted close to $2.3 million.
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“Carve-Out” for Professional Fees 
(In re Motor Coach)

• Here’s what Judge Brendan Shannon had to say regarding
the carve-out objection:
– “Let me ask you a question: What do I do with that? I’ve run into this

in every case … but what I’ve said in other cases is I’m at a loss … I
guess all I have is a big hammer to say I’m not going to approve this
financing.”

– “I say at the outset of these cases that … there’s always a plug
number in there for the committee, and that I regard it as nothing
more than a plug number, that you’re going to have that discussion.”

– “My point is simply to say that to the extent that at the outset of a
case, if a lender thinks they’ve got the wind at their back because …
I’ve signed an interim order that’s got a $25,000 figure for a
committee, I regard that as a plug number.”
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“Carve-Out” for Professional Fees 
(In re Motor Coach)

• Case points out a key tension in all sorts of issues in DIP
financing:

• The court can only approve or disapprove the financing, but
cannot (or at least usually will not) get in the middle of
negotiations to dictate the business terms of the financing.

• In this case, court was unwilling to set new carve-out budget, but
rather announce that it was not comfortable with what was there
and allowed parties to negotiate.
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Carve Outs – do they obligate 
lender to pay fees?
• In re Chieftain Steel, LLC, 2019 WL 1225716 (Bankr. W.D. Ky. March 13, 2019)
• Cash collateral order contained carve out for professionals. Debtor confirmed

a plan of reorganization under which secured lender retained liens, etc., with
no mention of them being subject to carve out.

• Debtor ultimately could not pay professional fees under plan, and new
involuntary Chapter 7 case filed.

• Professionals sought order directing bank to pay the professionals, essentially
asking court to make the bank a guarantor of fee payments.

• Under concept of res judicata court ruled that confirmation order did not
obligate lender to pay fees, and that neither cash collateral order required it.

• Court applied basic contract construction rules to deny professionals’ motion
for payment.

• Important practice pointer – order must specify that lender is not liable.
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VIII.  Term DIP Financing and 
Junior DIP Financing
• Traditionally, DIP financing was most often provided by the ABL

revolving lender.
• A new trend has been the increased use of term lender DIP

financing or other junior tranches in DIP financings.
• MPM Silicones; Eastman Kodak; Quorum Health; Neiman

Marcus; Libbey Glass; and many others.
• Some involve term lenders and debt-for-equity swaps in

prepackaged or pre-planned cases.
• Sometimes will involve a junior tranche of senior revolver, which is

provided on a “first-in, last-out” basis.
• Allows the debtor to receive immediate access to the entire junior

line of credit.
• The debtor does not repay the junior loans until the senior tranche is

paid in full.
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Junior or Term DIP Loans - Threshold 
Considerations -Intercreditor 
Protections
• Intercreditor agreements sometime impose significant

limitations on term lenders’ ability to infringe on revolver
lenders’ rights, including:
– Restrictions on term lenders’ right to obtain liens on revolver

lenders’ primary collateral in support of DIP financing without
revolver lenders’ consent;

– Restrictions on term lenders’ ability to support debtor in any
effort to obtain contested use of cash collateral; and

– Limitations on term lenders’ ability to oppose revolver lenders’
request for relief from stay or measures of adequate protection,
including valuation disputes.
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Junior or Term DIP Loans - Threshold 
Considerations – Intercreditor 
Protections (cont’d.)

– In split collateral deals, it has become market standard to see
pre-consent to ability of term lenders to do a DIP financing on
their primary collateral subject to certain conditions, but not a
priming DIP on revolver lenders’ primary collateral.

– If conditions are not satisfied, term lenders may try to provide
an alternative non-priming DIP, but revolver lenders can
object.

© 2021 Parker Hudson Rainer & Dobbs LLP.   All Rights Reserved. 52



Junior or Term DIP Loans – Issues 
within lending syndicate

Keybank National Association v. Franklin Advisers, Inc., 616 B.R. 14 (Bankr. 
S.D.N.Y. 2020)
• Debtor Appvion filed chapter 11 in Delaware, and engaged in a series of 

DIP financing transactions.
• One member of 44-lender prepetition and DIP lending syndicate sued 

other lenders in NY state court alleging numerous claims for breach of 
contract, breach of fiduciary duty, and breach of implied covenant of good 
faith.

• Case was removed to NY federal district court, which referred it to the 
SDNY bankruptcy court.

• Complicated set of transactions and allegations, but gist of this intra-
syndicate complaint is that the defendant lenders orchestrated additional 
DIP lending that did not include all original lenders and included priming 
liens that Keybank did not consent to.
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Junior or Term DIP Loans – Issues 
within lending syndicate

• Terms of second DIP financing treated non-participating lenders worse
than those who did participate, and Keybank argued that the priming liens
and other offending provisions violated provisions of the DIP financing
orders.

• The new financings were approved by “Required Lenders” but not all
lenders.

• Court dismissed many of the breach of contract counts because provisions
of the DIP order and agreement that were arguably violated were a part of
a contract between debtor and lender group, and required lender
approval bound the lender group.

• Claims for breach of fiduciary duty survived motion to dismiss because
some of the defendants were shareholders and arguably owed fiduciary
duty to other lenders in dealing with shares.
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Junior or Term DIP Loans – Issues 
within lending syndicate

• Similarly, claim for breach of implied covenant of good faith and fair
dealing survived motion to dismiss to allow KeyBank to try to prove that
the defendants deprived KeyBank of certain collateral and stock
distributions in bad faith.

• Key takeaway – the “sacred rights” provisions of loan agreements really do
matter and may leave individual lenders without remedies if required
lenders agree to certain actions.

• BUT, if actions are egregious, may leave larger/required lenders potentially
liable for tort claims
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Junior or Term DIP Loans - Threshold 
Considerations - Debtor’s Adequate 
Protection Burden
• Contested use of cash collateral involves a significant, but not

insurmountable, adequate protection burden which turns on
these factors:
– Value of revolver lenders’ collateral on petition date,
– Existence or non-existence of equity in the collateral,
– Risk to collateral levels posed by continued operations,
– Soundness of debtor’s projected operations,
– Ability of the debtor to accurately report on operations, and
– Debtor’s ability to offer adequate protection payments.
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Key Areas of Concern - Lien 
and Priority Claim Structure
• Meshing of Liens and Changing Debt Character:

– Pre-Petition versus Post-Petition
– Primary versus Secondary Collateral
– DIP Financing Liens versus Adequate Protection Liens
– Rollover of debt relating to liens

• Equities of the case issues as to liens on proceeds.
• The grant and relative priority of super-priority administrative

claims for financing debt and Section 507(b) claims for
inadequately protected interest.
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Key Areas of Concern - Budgets, 
Carve Outs, and Surcharge 
Issues 
• Budgetary limits on use of cash collateral and loans, including

whether to allow the debtor to use cash or loan proceeds to
challenge liens of revolver lenders or term lenders.

• Carve Out for professional fees:
– Amount is obviously a key factor.
– Relative burden on revolver vs. term.
– Priming of all other liens?

• Potential surcharge issues under Section 506(c) for use of
financing that is asserted to benefit the revolver lenders’
collateral position.
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Key Areas of Concern - Debtor 
Stipulations and Challenge 
Period
• Obtaining favorable stipulations from debtor as to the amount of

pre-petition debt and the validity, priority and extent of pre-petition
liens.

• Valuation and allocation issues relating to the relative value of
mixed collateral.

• Stipulation to revolver lenders’ right to credit bid at any Section
363 asset sale.

• Imposition of challenge period on rights of Committee and others
regarding debtor’s stipulations.
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Lessons and Key Takeaways from 
Recent Term DIP Loans in the 
Market
• Most instances of DIP term loans in recent middle market and large

company Chapter 11 cases have been done in connection with pre-
arranged or prepackaged cases, and in accordance with terms of a
restructuring support agreement and consent of all relevant
constituencies.

• Some cases involve “dual DIP” structures with prepetition Revolver
Lenders providing a DIP revolver and Term Lenders providing a DIP
term loan, usually with more new money.

• Others involve purely a term loan DIP from existing or new lenders,
and use of cash collateral that is subject to prepetition ABL liens.

• In virtually all instances, prepetition ABL/Revolver Lenders are
granted adequate protection in the form of replacement liens in DIP
Collateral, with the same priority as their prepetition liens.
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Lessons and Key Takeaways from 
Recent Term DIP Loans in the 
Market (cont’d.)
• In split collateral deals, ABL revolver lenders maintain priority in ABL

Priority Collateral; term lenders have priority in Term Priority
Collateral.

• Typically, the prepetition revolver lenders fees and interest are paid
currently.

• Revolver lenders have superpriority administrative claims for
diminution in value of collateral.
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