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Type of Legal Employment:

1. Private Practice

2. In-House Counsel

3. Government Practice

4. Claims Adjusters

5. Other areas

Strategies For “Apex” Depositions 
(Participant Survey)
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Practice Area :

1. Litigation (involved in or oversee)

2. Corporate

3. Intellectual Property

4. Criminal

5. Some other area

Strategies For “Apex” Depositions 
(Participant Survey)
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Level of Experience (years out of law school):

1. 0—5 years 

2. 6—10 years

3. 10—15 years

4. 20—25 years

5. More than 25 years

Strategies For “Apex” Depositions 
(Participant Survey)
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Phil represents publicly traded and privately held companies,
including manufacturers and healthcare service providers, in state
and federal courts throughout the country. Because of his diverse
and significant trial experience, Phil is very familiar with
coordinating local and outside counsel, as well as leading service
teams of attorneys with diverse legal and industry backgrounds. He
has significant experience representing clients in commercial
litigation matters (e.g., contract claims, commercial torts cases,
unfair trade practices, fraud, and misappropriation of trade
secrets) and litigation matters related to federal bankruptcy cases.

https://www.womblebonddickinson.com/us/people/philip‐j‐mohr



Greensboro, North Carolina
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• https://businesscourtnc.com/

North Carolina Business Court Blog
(Shameless Plug)
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• https://businesscourtnc.com/

North Carolina Business Court Blog
(Shameless Plug)
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Strategies for “Apex” Depositions
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What Is An “Apex” Deposition?
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1. Warren Buffett

2. Ernest Hemingway

3. Lee Iacocca

4. Michael Bloomberg

5. Some old white guy, so 

who cares?

Survey: Who Is This Man?
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• Iacocca wrote an autobiography that was a big seller, 
talking about Chrysler (including some of its problems). 

• Several individuals injured from defects related to the 
design of a 1975 Dodge van.

• Plaintiffs claimed Iacocca’s biography made admissions 
about the van’s liability.

• Iacocca submitted an affidavit stating he had no personal 
knowledge about the information plaintiff’s sought.

• Plaintiff had not attempted to gather the information from 
any other method of discovery.

• Court refused the deposition request.

Mulvey v. Chrysler Corp., 
106 F.R.D. 364 (D.R.I. 1985)
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• Deposition of a high-ranking individual within 
either a government organization or 
corporation.

What Is An “Apex” Deposition?
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The “Apex” Deposition

17

Apex

VPs

Middle Management

Regular Employees



• Questionable motives for the taking of the 
deposition.

• These depositions “create a tremendous potential 
for abuse.” Celerity, Inc. v. Ultra Clean Holding, Inc., 
No. 05-CV-4374, 2007 WL 205067, at *3 (N.D. Cal. 
Jan. 25, 2007).

• Doctrine that has developed to prohibit and/or limit 
deposition of high ranking officials who have little or 
no personal knowledge of the matters at issue.

What Is An “Apex” Deposition?
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• Just as important to understand what the “Apex” 
Deposition is not.

• Simply by qualifying the individual’s deposition as an 
“Apex” deposition (within the meaning of the term), 
does not means it is an absolute shield to avoid the 
deposition.

• Moreover, simply saying, “I’m too busy” is not 
sufficient.

What Is An “Apex” Deposition
Is Not.
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“Although scheduling problems may arise, there is no reason to assume that 
the district courts will be either unable to accommodate the President's 
needs or unfaithful to the tradition—especially in matters involving national 
security—of giving ‘the utmost deference to Presidential responsibilities.’” 
Clinton v. Jones, 520 U.S. 681, 709, 117 S. Ct. 1636, 1651–52, 137 L. Ed. 2d 
945 (1997)



• Ultimately, it is a balancing test:

• Right to discovery pursuant to Rule 26
vs.

• The right of the deponent to be free of harassment
and to carry on business

What Is The“Apex” Doctrine?
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1. The U.S. Constitution?

2. The Federal Rules of Civil 
Procedure?

3. Judicially created?

• What is the original 
source of the “Apex” 
doctrine as applied in 
federal courts?

(Survey Question): Original Source of the 
“Apex” Doctrine?
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• Answer: It is purely a creature of 
judicial fiat, although it rests lightly on 
F.R.C.P. 26(c)(1)’s allowance that a 
court may enter a protective order to 
“protect…a person from annoyance, 
embarrassment, oppression or undue 
burden or expense.”

(Survey Question): Original Source of the “Apex” 
Doctrine?
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• Eastern District of NY, Local 
Rule 30.5

• District of Wyoming Local 
Rule 30.1

• Eastern District of Virginia’s 
Local Rule 45

• District of Kansas 
“Deposition Guidelines”

• Some U.S. District Courts 
have incorporated a version 
of the Apex Doctrine into 
their Local Rules.

• Most of these couch the 
language in terms of a 
witness whose deposition 
has been noticed but who 
“has no knowledge.” 

Other Sources of the “Apex” Doctrine
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Number of factors to consider:
1. Executive is busy: 

• Property right: one court has recognized that the “right to 
carry on…business is a property right constitutionally 
protected against unwarranted interference.” Cincinnatti
v. Correll, 141 Ohio St. 535, 49 N.E.2d 412 (1943)

• Deposition prep: sometimes 1-2 hours of deposition prep 
for each hour of deposition given.

• Deposition testimony: in federal court, deposition of 
single witness can last 7 hours.
• In state court, the deposition can continue “from day to 

day until complete”. (e.g., 20 hours).
.

What’s the Big Deal? Why Not Just Let The 
Executive Testify?
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2. Liberal nature of the deposition:
• Rules of discovery very liberal
• Once inside deposition, only way to prevent witness from 

testifying is invoking privilege or stop deposition.
• May not be able to discuss during breaks (Delaware 

court)
• Can call judge or stop depo and move for protective 

order—but very risky.
• Even if get to that point, client may likely be frustrated or 

feel as though not being well protected.

What’s the Big Deal? Why Not Just Let The 
Executive Testify?
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3. Extraneous information:
• May seek information that has nothing to do with facts.
• May delve into the company’s strategy or motivation
• Especially problematic for publicly trader company or 

where deposition is not subject to confidentiality/protective 
order.

• In short, great number of pitfalls.

What’s the Big Deal? Why Not Just Let The 
Executive Testify?
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Regular Written Discovery

Depositions of Other Key 
Witnesses

Rule 30(b)(6) 
deposition

Specific 
Written 
Discovery

Limited 
Deposition

Apex

VPs

Middle 
Management

Regular 
Employees

Overall Strategy for Dealing with
“Apex Depositions”—Inversion Pyramid
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• Anyone who sits near or at the top of a government agency or 
private corporation.

• The larger the entity, the more likely the deponent will be 
considered an “Apex” deponent.

• However, simply because at the top of a big company does 
not automatically mean the deposition will be prohibited.

Who is an “Apex” Deponent?
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1. Roger Goodell, Commissioner of the NFL

2. Larry Page, CEO of Google

3. Gee Sung Choi, CEO of Samsung Electronics

(Survey Question): Which of the following 
individuals lost an “Apex” Motion?
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• Roger Goodell, Commissioner of the NFL

Simms v. Nat'l Football League, No. 3:11-CV-0248-M-BK, 2013 
WL 9792709, at *2 (N.D. Tex. July 10, 2013)

• Larry Page, CEO of Google

In re Google Litig., No. C 08-03172 RMW PSG, 2011 WL 
4985279, at *1 (N.D. Cal. Oct. 19, 2011)
• Gee Sung Choi, CEO of Samsung Electronics 
Apple Inc. v. Samsung Elecs. Co., Ltd, 282 F.R.D. 259, 261 
(N.D. Cal. 2012)

Which of the following individuals lost an 
“Apex” Motion?  Answer
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• Anyone who sits near or at the top of a government agency or 
private corporation.

• The larger the entity, the more likely the deponent will be 
considered an “Apex” deponent.

• However, simply because at the top of a big company does 
not automatically mean the deposition will be denied.

• However, need not be at the very top of an organization for 
the “Apex” doctrine to apply.

Who is an “Apex” Deponent?
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• General Counsel of Bank of America
• Executive Vice-President of Wells Fargo
• Vice-President of an insurance company
• Even retired executives or executives who are working 

elsewhere.
• Key for a potential “Apex” deponent:

• Company’s size, including the number of people it employs
• Where deponent ranks within the company
• How many employees report to deponent
• Deponent’s involvement with the particular matter at issue

Other, Non-CEO “Apex” Deponents
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• While ordinarily those opposing depositions have the burden 
of proof, when seeking an “apex” deposition, burden often 
falls on the party seeking the deposition.

• However, if the party seeking the deposition can prove the 
necessary elements, the burden often shifts back to the party 
opposing the deposition.

• Courts can be hesitant of total preclusion.
• “A party seeking to prevent a deposition carries a heavy 

burden to show why discovery should be denied.” In re 
Google Litig., No. C 08-03172 RMW PSG, 2011 WL 4985279, 
at *2 (N.D. Cal. Oct. 19, 2011).

Burden of Proof in “Apex” Depositions
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• This is most important factor
• Usually initially refuted with affidavit by party opposing 

deposition.
• Burden on party seeking the deposition to show the “apex” 

deponent’s involvement.
• Mere public statements may not be enough, unless they go 

directly to the matter at issue. Affinity Labs of Texas v. Apple, 
Inc., No. C 09-4436 CW JL, 2011 WL 1753982, at *16 (N.D. 
Cal. May 9, 2011) (“The mere fact that [Steve] Jobs made 
public statements, even on issues that Affinity considers 
relevant to its claims, are insufficient to justify his deposition.”)

First Factor: Level of “Direct, Particular 
Knowledge”
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• But if “Apex” deponent has the direct, particular knowledge, is 
that enough?

• Not necessarily.
• Courts will also look to other ways information can be 

obtained.
• “Inversion Pyramid.”

First Factor: Level of “Direct, Particular 
Knowledge”
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Inversion Pyramid

37

Regular Written Discovery

Depositions of Other Key 
Witnesses

Rule 30(b)(6) deposition

Specific Written 
Discovery

Limited 
Deposition



• Simply because “apex” deponent has particular information, 
party must still prove less intrusive means are unavailable.

• Obtaining written discovery
• Deposing other employees
• Must show that unable to get the information through other 

means
• In the Affinity Labs case, plaintiff failed to prove that 

information it sought from Steve Jobs was different than 
information already obtained through other employees and 
written discovery.

Second  & Third Factor: Less Intrusive Means 
of Discovery Available?
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• In contrast, in Simms, plaintiff came back and sought 
Goodell’s depo again.

• Plaintiff produced evidence that, after deposing six (6) other 
high-level NFL personnel, still could not get information 
sought as all claimed not to know about Goodell’s personal 
statements.

• Even with Lee Iacocca, court ordered that Iacocca answer 
specific interrogatories, but left the door open to return for the 
depo if the answers were insufficient.

Second & Third Factor: Less Intrusive Means 
of Discovery Available?
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• This final factor is one geared more toward limiting the 
deposition as opposed to outright prohibition, unless 
deposition is for harassment.

• Since already shown how “busy” the apex deponent is (in 
order to qualify as an “apex” deponent), should try and 
supplement if possible.

• Potential disruption for business, including particular business 
season.

• Health condition of deponent.
• This factor especially helpful for “apex” deponent in third-party 

discovery, since court see the third-party rarely has dog in the 
fight.

Fourth Factor: Undue Hardship
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• Service of the notice/subpoena will usually result in party 
threatening motion for protective order and/or motion to quash

• Most local rules require meet and confer
• In the “Meet and Confer,” listen to how the other side 

contends that it has satisfied the “Inversion Pyramid.”
• Look for:

• Personal knowledge/involvement of the “apex” witness.
• Specific documents that purportedly the Apex deponent 

was involved.
• What other discovery steps (to the extent not known) has 

moving party done to learn the information?

How Does This Play Out Practically?
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• In objecting to the deposition, will need to include affidavit 
from the “apex” deponent that includes:
• All of the facts that make her/him an “apex” deponent
• Explanation that she/he has no particular, personal 

knowledge or has limited knowledge that can be obtained 
elsewhere

• Proffers other ways that information could be provided 
(either through other discovery or other witnesses)

• Why an “undue hardship”
• Keep in mind that this affidavit may be an exhibit at any future 

“apex” deposition, so ensure it is accurate.

How Does This Play Out Practically?
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• Consider affidavits from other individuals, who might be 
alternative sources for the information.

• Be prepared to discuss, in the Objection, ways in which 
moving party has failed to proceed through the “Inversion 
Pyramid.”

• Be prepared for the potential of “limited deposition.”

How Does This Play Out Practically?
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• The order on the Motion to Compel and/or the affidavit in 
support of any objection should not be the first time the client 
is hearing of the possibility of the “Apex” deponent having to 
give a deposition.

• Important to keep in contact with General Counsel or, if no 
GC, then the deponent.

• Try to look at it from the perspective of the GC
• Each situation will be different, but most GCs appreciate the 

opportunity to having a “longer runway” to prep the “Apex” 
deponent for the possibility that he/she will be deposed.

• Ability to strategize with the GC

Apprising the “Apex” Deponent for the 
Possibility of a Deposition
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• Rule 26(a)(1) Initial Disclosures: Avoid listing the “Apex” 
deponent and review opposing party’s Initial Disclosures to 
see if witness identified.
• Several court cases where a factor in the Court’s decision 

was whether the “Apex” deponent was originally listed; later 
effort may evidence “gamesmanship.”

• If identified in the Initial Disclosures, strategize with GC on 
ways to short-circuit this issue later on (including 
appropriate designee for Rule 30(b)(6))

• Rule 26(f) Conference: opportunity to bring up topic of 
potential deponents (especially if “Apex” deponent was 
identified in the Initial Disclosures).

How to Potentially Avoid the “Apex” 
Deposition
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• Unfolding of Discovery: if seeing that “Apex” witness’ name is 
showing up in documents or being discussed about what 
she/he knew, could be a sign.
• Again, opportunity to alert the GC of the potential issue and 

further strategize.
• For example, having a witness be prepared in a Rule 

30(b)(6) depo to talk about things that might be asked of 
the “Apex” deponent.

• Responding to written discovery in a way that avoids 
implicating the “Apex” deponent or includes the 
deponent as one of many.

How to Potentially Avoid the “Apex” 
Deposition
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• At some point, it may become likely that a deposition with an 
“Apex” deponent is likely going to happen.

• “A party seeking to prevent a deposition carries a heavy 
burden to show why discovery should be denied.” In re 
Google Litig., No. C 08-03172 RMW PSG, 2011 WL 4985279, 
at *2 (N.D. Cal. Oct. 19, 2011).

• If the moving party has drilled down through the “Inversion 
Pyramid,” such that it can make a good claim that the “Apex” 
deposition is needed, consider the following factors:

How to Lessen the Impact
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1. Location: Court may likely order that “Apex” deposition take 
place at deponent’s “principal place of business”

a) In keeping with the deponent’s claim that he’s “too busy” 
to give the deposition in the first place.

2. Duration: May want to try and limit time (either based on 
schedule or even medical condition).

a) Again, relying on affidavit, may help with limiting to total 
number of hours

b) Or possibly allow to be broken up (medical condition).
3. Scope: Here, based upon information that has been 

narrowed down, should be able to limit the scope of topic.

How to Lessen the Impact: 
Limiting Factors to Consider
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• This could then be used to limit duration.
• As a result, going into the deposition, one would have 

framework within which to work and limit the deposition.
• “Beyond the scope”: objection or notation 

How to Lessen the Impact: 
Limiting Factors to Consider (cont’d)
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• Important for the “Apex” deponent to remember several things 
heading into her/his deposition:
• She/he is an extremely busy person.
• She/he has “limited personal knowledge” about the matters 

at issue.
• She/he has very limited time for this deposition and it is an 

extreme hardship on him/her and the company.

Prepping the “Apex” Deponent
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• Relaxed atmosphere: Opposing party may try to coax the 
“Apex” deponent into a relaxed atmosphere where time 
becomes unimportant.

• Extended time between breaks: Where possible, keep the 
“Apex” deponent isolated between breaks and do not allow for 
any “small talk.”

• Discussion of personal life (especially recent travels): Any 
discussion about recent vacations (especially long trips or 
those out of the country) cuts against the idea that the 
deponent is extremely busy.

Prepping the “Apex” Deponent:
Things to Avoid at the Deposition
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1. Review the affidavit: make sure the deponent is familiar with 
the affidavit and that all remains accurate, as it may have 
been several months since it was filed.

2. “I don’t know” is a fine answer:
1. This might be difficult—”Apex” deponent did not get to 

where she/he is by answering, “I don’t know.”
2. More “guesses” and “I suspects,” the longer the deposition 

will go on and the more topics might be introduced
3. Recall, witness is not a 30(b)(6) deponent, and so no 

obligation to go out and find what others in the company 
know.

Prepping the “Apex” Deponent:
Things to Do Before the Deposition
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Not the time for this:

Prepping the “Apex” Deponent:
Things to Do Before the Deposition
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Instead, it should 
be like this:

Prepping the “Apex” Deponent:
Things to Do Before the Deposition
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• “Vending Machine” Deponent
• Imperative that the “Apex” deponent only answer what is 

asked.
• Make the deposing attorney “push the right buttons” to get 

the information.
• Here, more than ever, it is not good for the “Apex” deponent 

to:
a) Assume that she/he knows what the attorney is asking
b) Help the attorney out by educating
• Since the attorney is likely “on the clock,” any mis-steps or 

misunderstandings take up time.

Prepping the “Apex” Deponent:
Things to Do Before the Deposition
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• If done correctly, the ability to reach the “Apex” deponent will 
take time.

• As a result, this cannot be something that a party seeks at the 
last minute.

• Designation in Initial Disclosures will add credibility that 
“Apex” deponent was always on the radar.

• Scheduling Order: may limit the number of depositions, so 
putting the “Apex” deponent on the list will show: a) 
importance; and b) potentially limit the other deponents must 
first depose.

Summary for Those Trying to Get 
“Apex” Deposition
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• Develop early strategy (with client) if it appears an “Apex”
deposition may come.

• Keep in-house counsel informed.
• Try and get other witnesses to address issues likely to be

subject of the “Apex” deposition.
• If “Apex” deposition appears inevitable, consider negotiating

limitations (location, time and scope).
• Properly pre the “Apex” deponent to be focused, business-like

and not trying to win the case with her/his depo.

Summary for Those Trying to Prevent  or 
Dealing With An “Apex” Deposition
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• https://businesscourtnc.com/
• Philip.Mohr@wbd-us.com

North Carolina Business Court Blog
(Shameless Plug)
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