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DEPOSITION GUIDELINES 
FOR CLIENTS 

Set forth below is a collection of guidelines for witnesses at oral depositions 
which you may find useful and instructive in preparing yourself for your testimony. 
They are only broad suggestions. You will be prepared privately by counsel. These 
guidelines are intended to help you understand the preparation. 

1. Tell the truth.

So simple, but so important.  Being untruthful can destroy your position in your case. 
As you are testifying under oath, failure to tell the truth could lead to prosecution for 
perjury. Assume that the examining counsel is aware of the truth and that this includes 
an ability to make an untruthful witness uncomfortable at the deposition or at a later 
point in time. 

2. Think before you speak.

Listen to the questions.  A witness should try to allow up to three full seconds to 
elapse before beginning to answer the question. This allows his/her counsel to 
formulate objections and say them for the record and allows the witness to think 
through what the answer is going to be. Delay also destroys the examiner's rhythm. 
Avoid a casual "give and take." The examiner does best in that situation: while you're 
talking (and helping him/her), s/he has time to think, and s/he can lead you casually 
into the areas that he wants to explore. You want the reverse. You want him/her to be 
working at thinking of questions, and for you to be carefully, thoughtfully, answering. 

3. Answer only the question asked and do not volunteer information not
asked.

The examiner is entitled to an answer to the question which he asks and only to that 
question. Do NOT volunteer information or try and explain to the examiner. 
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4. Answer carefully.

Answer the question as if you were dictating the first and only draft of an important 
memorandum. This compels a witness to discipline him/herself to make a thoughtful, 
careful reply.  Provide only so much information as is necessary to truthfully and 
completely answer the question asked. 

Example:  Question:  Do you know what time it is? 

If you are finished with an answer and the answer is complete and truthful, 
remain quiet and do not expand upon it. 

Do not add to your answer merely because the examiner looks at you expectantly. 
If the examiner asks you if that is all you recollect, say "yes," if that is the case. A 
pause by the examiner, with him/her staring at you, does not require anything 
from you. S/he may be trying to make you nervous, or he/she may not have any 
more questions. Do not volunteer information. 

5. Do not educate or explain to the examiner.

You are not required to "know it all." Do not be troubled by the limits to your 
observations and memory. Those are normal and you can say  or 

 if that is the case. 

A witness is not there to educate the examiner unless s/he asks the right questions. If 
the examiner is confused, let him/her be. Tell your attorney about the confusion at a 
break.  
answers to.   

6. Do not answer a question you do not understand it.

It is up to the examiner to frame intelligible questions. If s/he cannot do it, do not help 
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him/her. Do not explain to the examiner that the questions are incomprehensible 
because, for example, he has misunderstood words that are unique to your business, 
trade, or science. Do not help the examiner by asking, "do you mean X'" or "do you 
mean Y." You will be asked both of these questions, plus the incomprehensible one 
you started with. 

7. Talk in full, complete sentences.

If it is a simple question, many questions may be answered "yes," "no," "I do not 
recall," or "I don't know." These are complete sentences.  If it is simple, try to answer 
simply. Beware of questions with double negatives in them. 

8. You only "know" what you have seen, heard, touched, etc.

Questions are often phrased, "do you know?". Most of those should be answered yes 
or no, but no more. A question on deposition may legitimately call for something you 
do not know (that is, what you believe, or were told, etc.), but it must be so phrased. 
There is a difference between a question which states "do you know," and a question 
which asks whether you have any information about a particular subject. Opinion and 
belief are different from what you "know." Those may be separately explored and 
should not be confused, by you, with what you "know." Listen to the exact words of 
the question. 

9. Do not guess.

If you do not know or cannot recall something, say so. This rule becomes more 
important, and more difficult to follow, when the examiner is "scoring points" or 
making it appear to you that only an idiot does not know the answer to the question. 
Ignore that. Do not guess. If appropriate, say you prefer not to guess. 

10. Do not misstate.

Be as specific or as vague as your memory allows, but do not be put in a position of 
testifying contrary to your true recollection. 
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If you are asked when something occurred, and you remember that it occurred on 
January 15, state "on January 15." If, on the other hand, you cannot recall the exact 
date, state the approximate date ("approximately January 15, 1 believe"). 

11. Do not explain any of your thought processes in reaching the answer
to a question. 

In answering a question in which your answer depends on your recollection of facts 
not called for by the question, do not refer to these other facts in explaining the answer 
or how it is that you can answer the question. In other words, if you are asked when a 
conversation with Jones occurred, and you recall that it had to be in December because 
you met Smith after Jones, and that was in January, do not explain the thought process 
to the examiner. Think it through, then say "December, I believe." Unless the examiner 
separately and permissibly asks about your thought processes ("how is it that you do 
recall that?") , those should not be described. 

12. In testifying on conversations, make it clear whether you are
paraphrasing or quoting directly.  Most often you will be paraphrasing. 

13. In answering questions calling for a complicated series of events or
extensive conversations, summarize these where possible and make it clear you 
are doing so. 

The examiner, if s/he is doing his/her job properly, will ask for all the details. It is 
always possible, however, that the examiner will accept your summary.  

14. Never characterize your own testimony.

Avoid phrases like:  "In all candor," "honestly," "I'm trying to recall that as best I can" 

15. Try to avoid extreme adjectives and superlatives.

"I never," "absolutely certain," "I always" and similar extreme expressions may 
cause trouble or a need for explanations. 
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16. Do not testify as to what other people know unless you are asked
specifically for such a statement.  Then be sure to be clear if you are paraphrasing. 

If so, say (for example) that you believe this person knew something or said 
something. What they in fact know or did is for them to say. 

17. Do not testify as to your state of mind unless you are specifically asked.

In other words, if the question is: "did you read that document?", the answer is: "yes," 
but not "yes and I believe every word in it." 

18. Ask to see documents if necessary.

If information is within a document which is in an exhibit, ask to see the document 
unless you are very certain of your answer. Even then, it is better to ask.   

If a question is asked of you about a document, ask to see the document. 

19. Don't mention documents that are not deposition exhibits.

Do not tip off the examiner as to the existence of documents s/he does not know 
about. If information is in a document which is not an exhibit, answer the question 
only if you can recall the answer without mentioning the document. 

If you cannot answer the question without looking at a document which is not marked 
as an exhibit, you may simply answer the question by stating you do not recall (If you 
can answer the question, however, that should be done.) 

After you as a witness state that you do not recall a fact which the examiner believes 
you should have knowledge of, the examiner will ask if there is a document which 
can refresh your recollection. Then you must identify the document. However, the 
examiner may forget to ask. If so, do not volunteer what will "refresh" you. 

Do NOT promise to produce any additional documents.  Let your attorney deal with any 
such requests. 
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You may be asked if a statement or documents refreshes your recollection. If it 
does, say it does. If it does not, the answer remains that you do not remember. You 
may be asked whether there exists a document which may help you refresh your 
recollection. If there is, you must identify it if you can. Do not guess whether "X" (a 
document) will refresh you--who knows?  

20. Do not let the examiner put words in your mouth.  If the examiner uses such
phrases (such as "I understand you to be saying," or "your testimony earlier today is...," 
or "I hear you to be saying that...") make sure to correct any inaccuracies.  Do not 
accept her/his characterization of time, distances, personalities, events, etc.  

21. Pay particular attention to the introductory clauses preceding the
substance of the question. 

Improper questions are often preceded by statements which are either half-true, or 
which contain facts that you do not know to be true or which you did not testify to. Do 
not have the examiner put you in the position of adopting these half-truths or unknown 
facts on which he/she will then base further questions. 

22. If you are interrupted, let the examiner finish his/her interruption and then
firmly but courteously state that you were interrupted, and that you had not finished 
your answer to the previous question. Then answer that question. 

23. If you are caught in an inconsistency, do not collapse.

What will happen next will depend upon what questions are asked of you. Ask to 
confer with counsel, if you feel that is necessary but NOT when a question is pending 
before you. State, if asked, what is your present recollection. State the reason for the 
inconsistency only if you are asked. Rehabilitation is done at trial or at the deposition 
if your counsel decides to clear it up after the other attorney finishes his/her 
examination of you. 
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24. Do not adopt an examiner's "summary" of your prior testimony.

Almost every question which starts: "you testified earlier that..." is probably not exactly 
what you said. What you said is on the record. If you didn't say it yet, what you said 
on some other topic may not have any bearing on the present topic. Do not let any 
reference to prior testimony confuse or mislead you. 

The examiner may state a summary which is true but incomplete or which is 
partially true. You may answer "no, that's not my testimony." When s/he asks 
why you answered "no," you can explain why. 

25. Do not bring anything with you to the deposition, including, for
example, this tip sheet, other documents, a cell phone, a briefcase or a purse, 
unless you have discussed it with your counsel (and shown it to him/her).  The 
previously unexamined contents of briefcases, purses and even pockets can 
produce unhappy surprises if they become the focus of questioning at a 
deposition. 

26. Do not agree to supply any information on documents requested by the
examiner. Let counsel agree or not.  If reference is made to documents or 
information, the request is made to counsel. Counsel will either answer the 
request or will take the request under advisement. 

27. If an objection is raised by your attorney to the question, listen to
the objection very carefully.

You may learn something from the objection about the question and how it should 
be handled. 

28. Never express anger or argue with the examiner.   Do not be
sarcastic. 

Do not interject yourself at all in any heated argument between the attorneys. 
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29. Do not expect to testify without the other side "scoring points."

Don't worry about their case. You only know what you know. If the other side 
appears to you to be asking questions which call for answers that do not help your 
case, accept the fact that every lawsuit has two sides and sit back and do the best 
you can. Avoid the temptation to guess, expand on your answer where the 
expansion is not called for, or, even worse, lie. 

30. Avoid any attempt at humor.

Pomposity is the occupational disease of the legal profession; you could be called 
out for not taking your solemn oath seriously if you make jokes or wisecracks. 
Leave such exchanges (including objections, protests as to abuse, etc.) solely to 
counsel. 

31. Avoid even the mildest obscenity and avoid absolutely any ethnic slurs
or references which could be considered as derogatory. 

32. There is no such thing as "off the record, other than as agreed
between the attorneys." 

If you have any conversation with anybody (other than your attorney) inside or 
outside the deposition while it is in progress, you can expect questions on that 
conversation. If you speak to counsel, do so in a place or manner where no one 
can hear you. 

33. If the examiner appears totally confused about your business and its
technical aspects, do not attempt to educate him/her. 

It is his/her responsibility to prepare and ask the right questions. If a question 
makes no sense, just say so. Don't explain why it doesn't make sense unless the 
examiner asks, and then only if there's a simple reason. You are not required to 
unravel nonsense. 

34. Numerous documents are marked as exhibits at a deposition. If you
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are asked about a document, read it before testifying. Do not make any comments 
about the document except in answer to the question that elicits your testimony. 
Do not even try to explain a document unless you wrote it, and you are asked 
specific questions on what words meant to you when you wrote it. 

35. If you are hit with a flash of insight or recollection while testifying
and this has not been previously discussed with counsel, keep this to yourself, if 
possible, until you have had an opportunity to go over it with counsel. Your 
counsel will be at a disadvantage if caught unprepared. Your "volunteering" may 
not be appropriate. 

36. Every witness makes mistakes in a deposition. Do not become upset if
you find you have made one.  If you, the witness, realize you made a mistake during 
the deposition, the mistake will be corrected as soon as possible. At the first 
opportunity, advise your counsel so that s/he may determine what to do. Mistakes 
discovered after a deposition may be corrected at the time you, the witness, are 
allowed to review the transcript. 

37. Do not testify to privileged/protected information:

You do not have to disclose what was discussed in a confidential or privileged setting 
with any attorney or medical provider and should not do so. This includes all 
preliminary inquiries to any attorney even if you did not hire him/her. 

If you are asked about communications to or from any attorney or medical 
professional, counsel will object and instruct you not to answer/ If s/he does not 
(because he may not realize that the question is about an attorney or medical 
provider), you should let the attorney and examiner know.  Unless instructed by your 
attorney, say nothing that went on between you and any attorney or medical provider 
(or staff member)  in this case or any other matter at any time. 

 Do not discuss, with others, details of what you have discussed with any attorney, 
ever.  Discuss nothing--not details, not general purposes. If you do, you may lose the 
privilege of holding it confidential. At some risk, you can discuss facts with other 
employees. The risk is that all of those conversations become discoverable. Do not, 
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however, discuss with those persons what your attorney told you or you told him. 

38. Do not try to know everything.

Unlike an examination at school and unlike lots of other events in life, there is no 
payoff or benefit to you in trying to guess at material or information you do not in fact 
know. If you try to be more knowledgeable than you are, you are liable to make a 
mistake or to seem to have knowledge of matters which you do not in fact know. 
Either is dangerous and damaging to your case. Do not assume, merely because the 
question is asked, that it is a benefit to you if you know it. 

If you are asked for an opinion, however, you should feel free to express opinions or 
beliefs about those matters as to which you in fact do have beliefs. You may be able 
to say, for example, that you believe that something is the case although you do not 
know it firsthand or from personal knowledge. 



 TAKING THE DEPOSITION

o ALWAYS REMEMBER THE PURPOSE

 WHAT A DEPOSITION IS

 INFORMATION GATHERING

o GET THE WITNESS TALKING
o FIND A HAPPY MEDIUM BETWEEN CONTROLLING THE SESSION WITHOUT

MAKING THE WITNESS SO GUARDED THAT HE OR SHE WON’T OPEN UP

 MAKING A RECORD

o OPPORTUNITY TO LOCK THE WITNESS INTO HIS OR HER NARRATIVE UNDER OATH

 LEARN THE OPPOSING CASE – GOOD OR BAD – AS IT WILL ASSIST WITH TRIAL
PREPARATION AND STRATEGY

 IDENTIFY DOCUMENTS AND OMISSIONS IN PRODUCTION

 OBTAIN HELPFUL ADMISSIONS



o A BENEFIT BUT NOT ALWAYS EFFECTIVE

 WHAT A DEPOSITION IS NOT

 IT’S NOT THE TRIAL

 IT’S ESPECIALLY NOT CROSS-EXAMINATION
o USE LEADING QUESTIONS JUDICIOUSLY
o SOME LEADING QUESTIONS CAN BE COUNTERPRODUCTIVE

 NOT A TIME TO ARGUE OR CONVINCE YOUR ADVERSARY

 MANY JURISDICTIONS LIMIT THE SUBJECT MATTER TO FINANCIAL ISSUES AND DO NOT
PERMIT QUESTIONING ABOUT CHILD CUSTODY OR GROUNDS FOR DIVORCE

o DRAW OUT THE OTHER SIDE’S EVIDENCE

 DON’T TAKE ALL DOCUMENTS AT FACE VALUE
o THE WITNESS MIGHT HAVE AN INTERPRETATION OR EXPLANATION YOU HAVEN’T

CONSIDERED

 DON’T BE AFRAID OF HARMFUL ANSWERS
o THEY HELP YOU UNDERSTAND AND PREPARE

o KNOW YOUR WITNESS AND THE NATURE OF THE CASE



 A DIVORCE MAY BE YOUR WITNESS’S FIRST EXPERIENCE WITH LITIGATION AND
DEPOSITIONS

 DEFENDING THE DEPOSITION

o MOST JURISDICTIONS HAVE CRACKED DOWN ON COLLOQUY AND SPEAKING OBJECTIONS
 PREPARE YOUR WITNESS BEFORE THE DEPOSITION

o DON’T ARGUE WITH YOUR ADVERSARY
 CAN DO MORE HARM THAN GOOD

o DON’T SHOW OFF FOR YOUR CLIENT

 OBJECTIONS

o LISTEN CAREFULLY TO THE QUESTIONS AND TESTIMONY

o TAKE NOTES DURING THE EXAMINATION

o DON’T ASSUME YOUR ADVERSARY’S OBJECTION IS WRONG
 YOU COULD FORFEIT USEFUL TESTIMONY FOR TRIAL



Thank You

Barbra I. Black

bblack@theblacklawgroup.com

David H. Pikus 

dpikus@bressler.com
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