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The Class Certification Basics

 Plaintiffs bear the burden to prove that their claims
are suitable for class certification
 Must affirmatively demonstrate, with evidentiary proof, that

the claims satisfy each requirement for class certification
 Walmart Stores, Inc. v. Dukes, 564 U.S. 338, 350-51 (2011)
 Comcast Corp. v. Behrend, 569 U.S. 27, 33 (2013)

 Rule 23 of the Federal Rules of Civil Procedure sets
out the requirements for class certification
 Must satisfy all the requirements of Rule 23(a)
 Must satisfy one of the categories of Rule 23(b)
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The Rule 23 Requirements
Rule 23(a)
 Numerosity

 Rule 23(a)(1)

 Commonality
 Rule 23(a)(2)

 Typicality
 Rule 23(a)(3)

 Adequacy of 
Representation
 Rule 23(a)(4)

Rule 23(b)
 Rule 23(b)(1)

 Risk of inconsistent adjudications
or

 Risk of impairment of individual 
class member’s interests

 Rule 23(b)(2) 
 Defendant acted on grounds 

generally applicable to the class 
and 

 Class-wide injunctive/declaratory 
relief is appropriate

 Rule 23(b)(3)
 Predominance and superiority

klgates.com 3



Class Definitions and Class Membership

 A certified class must be properly defined
 What is a properly defined class?  

 Rule 23 provides limited guidance

 Rule 23(c)(1)(B): “An order that certifies a class action 
must define the class and the class claims, issues, or 
defenses . . . .”

 Rule 23(c)(2)(b)(ii): Notice sent to class members “must 
clearly and concisely state in plain, easily understood 
language . . . the definition of the class certified . . . .”
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Ascertainability: An Implied Requirement

 Ascertainability
 A proposed class must be clearly and adequately defined

such that the court can identify the members of the class

 Widely applied in the federal courts
 Circuit Courts: Majority have adopted ascertainability

 District Courts in all Circuits: Regularly assess the
ascertainability of proposed classes

 U.S. Supreme Court
 Has not addressed the validity or the contours of the

implied ascertainability requirement

klgates.com 5



Ascertainability: The Circuits Split

 Circuits diverge on the applicable standard
 Dispute: Does a plaintiff have to establish the existence of

an “administratively feasible mechanism” for identifying
class members?

 Circuit Court approaches
 Administrative Feasibility Required
 Objective Criteria Only
 Potential Middle Ground

 Suggests a role for administrative feasibility
 But has not expressly adopted the requirement

 Not Recognized
 9th, 10th, & D.C. Circuits
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Administrative Feasibility Required

 Plaintiff must demonstrate that:
 “the class is defined with reference to objective criteria;”

and
 “there is a reliable and administratively feasible

mechanism for determining whether putative class
members fall within the class definition.”
 Hargrove v. Sleepy’s LLC, 974 F.3d 467, 469-70 (3d Cir. 2020)

(internal quotation marks omitted) (emphasis added)

 Adopted by the 3d Circuit
 In a trilogy of cases from 2012 and 2013

 Marcus v. BMW of N. Am. LLC, 687 F.3d 583, 593 (3d Cir. 2012)
 Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 356 (3d Cir. 2013)
 Carrera v. Bayer Corp., 727 F.3d 300, 305-08 (3d Cir. 2013)
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Administrative Feasibility in Principle
 An administratively feasible mechanism

 A method under which “identifying class members is a
manageable process that does not require much, if any,
individual factual inquiry.”
 Carrera v. Bayer Corp., 727 F.3d 300, 307-08 (3d Cir. 2013)

(internal quotation marks omitted)
 Plaintiff need not identify all class members; need only show that

class members can be identified

 Principal rationales
 Allows courts to identify class members for notice purposes
 Allows members to identify themselves for opt-out purposes
 Ensures class member identification will be manageable
 Clearly delineates persons bound by the final judgment
 Protects defendants’ rights—due process & 7th Amendment
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Administrative Feasibility in Practice 

 Not Administratively Feasible
 Affidavits from individual class members, standing alone

 Marcus v. BMW of N. Am. LLC, 687 F.3d 583, 594 (3d Cir. 2012)
 Carrera v. Bayer Corp., 727 F.3d 300, 306, 308-12 (3d Cir. 2013)

 Definitional criteria requires individualized fact-finding
 Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 356 (3d Cir. 2013)

 Administratively Feasible
 Affidavits from individual class members, with other

records or a method to weed out unreliable affidavits
 City Select Auto Sales Inc. v. BMW Bank of N. Am. Inc., 867 F.3d

434, 441 (3d Cir. 2017)

 Review of Defendants’ records and public records
 Byrd v. Aaron’s Inc., 784 F.3d 154, 170-71 (3d Cir. 2015)
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A Brief History of Administrative Feasibility
 2012-2015: High-water mark
 Defendants increasingly raised and succeeded on 

ascertainability-based challenges
 Other Circuits appeared ready to follow the 3d Circuit

 2d Cir.: Brecher v. Rep. of Argentina, 806 F.3d 22, 24 (2d Cir. 2015)
 4th Cir.: EQT Prod. Co. v. Adair, 764 F.3d 347, 358 (4th Cir. 2014)
 6th Cir.: Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 537-38 

(6th Cir. 2012)
 11th Cir.: Karhu v. Vital Pharms., Inc., 621 F.  App’x 945, 947 (11th 

Cir. 2015) (unpublished)

 2015-Present: Waning popularity
 The 3d Circuit has refined the standard in practice
 Majority of Circuits have rejected administrative feasibility
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Objective Criteria Only
General Characteristics

 Rejects administrative feasibility 
 Not a threshold prerequisite for 

class certification
 Requires that a class be defined:

 Clearly; and 
 Through objective criteria

 Prohibits classes that are:
 Vague or indeterminate;
 Defined by subjective criteria; or
 Defined based on the merits of 

the claim—a “fail-safe class”

Circuit Courts

 1st Circuit

 2d Circuit

 5th Circuit

 7th Circuit

 8th Circuit

 11th Circuit
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Objective Criteria Only: The 7th Circuit

 Ascertainability requires only that:
 The class is “defined clearly” and 
 Class membership is “defined by objective criteria” 

 Rejects the 3d Circuit’s administrative feasibility standard
 Untethered to the text of Rule 23
 Policy concerns are better address by a balanced 

application of the Rule 23(a) and (b)(3) requirements
 Feasibility of class-member identification is relevant
 Balancing “the likely difficulties in managing a class action” 

as part of the superiority analysis—Rule 23(b)(3)(D)

 Mullins v. Direct Digital, LLC, 795 F.3d 654, 658-72 (7th 
Cir. 2015) 
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Objective Criteria Only: Other Circuits
 1st Circuit: Class definition must be sufficiently definite such that 

class members can be ascertained by objective criteria
 In re Nexium Antitrust Litig., 777 F.3d 9, 19 (1st Cir. 2015)

 2d Circuit: Class must be “defined using objective criteria that 
establish a membership with definite boundaries.”
 In re Petrobras Secs., 862 F.3d 250, 264, 269 (2d Cir. 2017)

 5th Circuit: Class “must be adequately defined and clearly 
ascertainable” and “requires only that the court be able to identify 
class members at some stage of the proceeding.”
 Seeligson v. Devon Energy Prod. Co., L.P., 761 F. App’x 329, 333-34 & 

n.22 (5th Cir. 2019) (internal quotations omitted)

 8th Circuit: “A class may be ascertainable when its members may 
be identified by reference to objective criteria.”
 McKeage v. TMBC LLC, 847 F.3d 992, 998 (8th Cir. 2017) (citing 

Sandusky Wellness Ctr., LLC v. Medtox Scientific, Inc., 821 F.3d 992, 
996-98 (8th Cir. 2016))
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Objective Criteria Only: The 11th Circuit’s Shift
 2014-2015: Adopted administrative feasibility standard
 “[T]o establish ascertainability, the plaintiff must propose

an administratively feasible method by which class
members can be identified.”
 Karhu v. Vital Pharms., Inc., 621 F.  App’x 945, 947 (11th Cir.

2015) (unpublished); Bussey v. Macon Cnty. Greyhound Park,
Inc., 562 F. App’x 782, 787 (11th Cir. 2014) (unpublished)

 2021: Reversed course, adopting the majority standard
 Holding “that administrative feasibility is not a requirement

for certification under Rule 23.”
 Explaining that “a proposed class is ascertainable if it is

adequately defined such that its membership is capable of
determination.”
 Cherry v. Dometic Corp., 986 F.3d 1296, 1304 (11th Cir. 2021)
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Stuck in the Middle: The 4th Circuit
Objective Criteria Only

 Standard: “A class cannot 
be certified unless a court 
can readily identify the class 
members in reference to 
objective criteria.”

 Peters v. Aetna Inc., 2 F.4th 
199, 242 (4th Cir. 2021) 

 Has not expressly required 
a showing of administrative 
feasibility

Administrative Feasibility

 Has relied on 3d Circuit 
decisions when discussing 
ascertainability

 EQT Prod. Co. v. Adair, 764 
F.3d 347, 358 (4th Cir. 2014)

 Has identified the existence of 
an “administratively feasible 
way” to identify class members 
as a goal of ascertainability 

 Krakauer v. Dish Network, 
L.L.C., 925 F.3d 643, 658 (4th 
Cir. 2019)
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Stuck in the Middle: The 6th Circuit

 2012: Suggests an 
administrative feasibility 
requirement

 “The class definition must be 
sufficiently definite so that it is 
administratively feasible for the 
court to determine whether a 
particular individual is a 
member of the proposed 
class.”

 Young v. Nationwide Mut. Ins. Co., 
693 F.3d 532, 537-38 (6th Cir. 
2012)

 2015: Declines to follow the 
3d Circuit and signals an 
objective criteria only rule  

 “[F]or a class to be sufficiently 
defined, the court must be able 
to resolve the question of 
whether class members are 
included or excluded from the 
class by reference to objective 
criteria.” 

 Rikos v. Procter & Gamble Co., 
799 F.3d 497, 525 (6th Cir. 2015)
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Stuck in the Middle: The 6th Circuit

 2016-2021: The 6th Circuit sends mixed signals
 Recites the 2012 standard that suggests administrative

feasibility is part of the ascertainability analysis
 Sandusky Wellness Ctr., LLC v. ASD Specialty Healthcare, Inc.,

863 F.3d 460, 471-72 (6th Cir. 2017) (quoting Young, 693 F.3d
at 537-38); Lyngaas v. Curaden AG, 992 F.3d 412, 428 (6th Cir.
2021) (quoting Young, 693 F.3d at 537-38)

 As applied, the standard walks a middle ground
 Sandusky Wellness Ctr.: Rejecting proposal whereby class

members would submit affidavits attesting to receipt of a fax,
with no supporting documentary evidence and no feasible
method for removing uninjured members from the class

 Lyngaas: Ascertainability satisfied based on unauthenticated
summary-report logs listing fax recipients and a post-certification
claims-administration process to verify class member claims
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The Undecided Circuits
 9th Circuit
 Has expressly rejected a “freestanding administrative

feasibility prerequisite to class certification”

 Has not adopted a threshold ascertainability requirement

 Addresses “alleged definitional deficiencies . . . through
analysis of Rule 23’s enumerated requirements”—i.e., the
manageability criterion of the superiority requirement

 Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1123, 1124,
n.4, 1126-32 (9th Cir. 2017)

 District Courts conduct ascertainability analyses, typically
applying an objective criteria only standard
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The Undecided Circuits 
 10th Circuit
 Circuit has suggested an “identifiability” analysis for 

addressing issues of identifying class members
 Shook v. El Paso Cnty., 386 F.3d 963, 972 (10th Cir. 2004)

 District Courts have applied both the heightened and the 
weak / modest standards
 Wesley v. Snap Finance LLC, 339 F.R.D. 277, 301-02 (D. 

Utah 2021) (discussing Circuit and intra-Circuit splits) 

 D.C. Circuit
 Most District Courts apply the weak / modest standard

 See, e.g., Hinton v. Dist. of Columbia, --- F. Supp. 3d ---, 
2021 WL 4476775, at *13 (D.D.C. Sept. 30, 2021)
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Overbroad Classes: General Principles
 What is an overbroad class definition?
 A class definition that sweeps in putative class members 

who have not suffered a legally cognizable injury and, 
thus, are not entitled to relief 

 Distinguishing uninjured class members
 Overbroad: Class with members who could not have 

been harmed by the defendant’s alleged conduct
 Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 758-59 (7th Cir 

2014)

 Merits Issue: Class with members who were not harmed 
by the defendant’s alleged conduct
 Messner v. Northshore Univ. HealthSys., 669 F.3d 802, 824 

(7th Cir. 2012)
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Overbroad Classes: What’s the Problem?
 Predominance and

Superiority
 Rule 23(b)(3)

 Typicality
 Rule 23(a)(3)

 Improper Class
Definition
 Rule 23(c)(1)(B)

 Ascertainability
 Implied Requirement

 Rules Enabling Act
 The F.R.C.P. “shall not

abridge, enlarge or modify
any substantive right.”
 28 U.S.C. § 2072(b)

 Article III Standing
 The U.S. Constitution does

not permit uninjured class
members to recover
damages or other relief
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Overbroad Classes: What’s the Problem?
 Article III Standing: Recent Supreme Court Guidance

 “Every class member must have Article III standing in
order to recover individual damages.  ‘Article III does not
give federal courts the power to order relief to any
uninjured plaintiff, class action or not.’”

 TransUnion LLC v. Ramirez, --- U.S. ---, 141 S. Ct. 2190,
2208 (2021) (quoting Tyson Foods, Inc. v. Bouaphakeo, 577
U.S. 442, 466 (2016) (Roberts, C.J., concurring))

 Open Question: “[W]hether every class member must
demonstrate standing before a court certifies a class.”

 Id. at 2208 n.4 (emphasis in original)
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Overbroad Classes at Class Certification

 General Rules

 Courts can certify classes that, as defined, will include 
some uninjured class members

 Courts should not certify a class that, as defined, will 
include too many uninjured class members 

 Practical Application for the Courts

 How do courts determine if a proposed class contains 
“too many” uninjured class members?
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“A Great Many” Uninjured Members
 Standard:  A “great many” or a “great number”
 A class is overbroad where it contains “a great number of 

members who . . . could not have been harmed by the 
defendant’s allegedly unlawful conduct”

 Application:  
 No precise numerical measure
 A matter of degree, dependent on the facts

 Messner v. Northshore Univ. HealthSys., 669 F.3d 802, 824-25 (7th 
Cir. 2012) (finding class with 2.4% uninjured members “not 
significant enough” to deny certification)

 Oshana v. Coca-Cola Co., 472 F.3d 506, 514-15 (7th Cir. 2006) 
(affirming denial of certification of class defined to include “millions” 
of uninjured class members)

 Courts:  7th Circuit leads the way
 District Courts in the 2d, 4th, 9th, 10th, & 11th Circuits
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More than a “De Minimis” Number
 Standard
 A class is overbroad where it contains more than “a de 

minimis” number of uninjured class members
 A class is not overbroad where plaintiff shows:

 Common evidence can prove injury to “all or virtually all”
 A reliable way to ensure all class members suffered an injury 

before distribution of damages
 Application
 Percentage of uninjured members in the class

 5% - 6% constitutes the outer limits of de minimis
 12.7% exceeds a de minimis amount

 Number of uninjured members is also relevant
 3 out of 55 class members is acceptable (5.45%)
 864 out of 16,000 may be problematic (5.4%)
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More than a De Minimis Number
 Courts
 U.S. District Court for the District of Colombia

 In re Rail Freight Fuel Surcharge Antitrust Litig., 292 F. Supp. 3d 14,
137-38 (D.D.C. 2017) (12.7% of the class not de minimis)

 D.C. Circuit affirmed, but did not expressly adopt the de minimis
standard.  In re Rail Freight Fuel Surcharge Antitrust Litig. – MDL
No. 1869, 934 F.3d 619, 624-25 (D.C. Cir. 2019)

 Applied by District Courts in the 2d, 3d, & 9th Circuits

 The “great many” vs. the “de minimis” standard
 Effectively the same analysis under a different name
 Both turn on the number of uninjured class members and,

in most cases, likely lead to similar results
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The 1st Circuit’s Functional Approach
 Standard
 Plaintiff must demonstrate an “administratively

feasible” and “fair” method for culling uninjured
members from the class before judgment

 Administrative Feasibility
 An efficient method of adjudication under which

individual issues will not predominate
 Fairness
 Protective of defendants’ constitutional due process

and 7th Amendment rights
 Permits defendants to raise plausible challenges to

individual class members’ claims of injury
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The 1st Circuit’s Functional Approach
 Application
 Permitted: Unrebutted affidavits of class members

attesting to injury in fact
 In re Nexium Antitrust Litig., 777 F.3d 9, 21 (1st Cir. 2015)

 Prohibited: Affidavits of class members containing
testimony that defendant genuinely challenges
 In re Asacol Antitrust Litig., 907 F.3d 42, 51-57 (1st Cir. 2018)

 Burdens
 Defendant—show “more than speculation” that the class

contains uninjured members
 Plaintiff—prove a method to cull those members from the

class in an administratively feasible and fair manner
 Bais Yaakov of Spring Valley v. ACT, Inc., 12 F.4th 81, 88-92

(1st Cir. 2021) 
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Stay Tuned: The 9th Circuit is on Deck
 April 2021: Court panel adopts the de minimis standard
 “Although we have not established a threshold for how

great a percentage of uninjured class members would be
enough to defeat predominance, it must be de minimis.”
 Olean Wholesale Grocery Coop., Inc. v. Bumble Bee Foods,

LLC, 993 F.3d 774, 792 (9th Cir. 2021)
 Suggesting 5%-6% is the outer limits of de minimis
 Finding 28% was “unquestionably” not de minimis

 En banc Court vacates decision and rehears the case
 Whether Rule 23(b)(3) “requires a district court to find that

no more than a ‘de minimis’ number of class members are
uninjured before certifying a class.”

 Oral argument held on September 22, 2021
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Establishing Overbreadth at Class Certification
 The Defendant’s burden
 Present evidence that the class, as defined, likely includes

uninjured members
 Need not prove that putative class members have not

suffered injury or precisely identify those members
 Cannot rely on speculation or a mere possibility that some

putative class members may not have suffered injury

 Example—1st Circuit
 Defendant must, at a minimum, present “more than

speculation” that the class contains uninjured members
 Bais Yaakov of Spring Valley v. ACT, Inc., 12 F.4th 81, 89 (1st

Cir. 2021)
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The Fine Art of Defining a Class
 The “ideal” class definition
 Includes no uninjured parties (not overbroad) 
 Excludes no injured parties (not under-inclusive)

 Defining a class in practice
 Difficult to define a class with no uninjured members

 Balancing act to avoid two extremes
 Overbroad class: Definition narrow enough to limit the 

number of uninjured members

 Fail-safe class: Definition broad enough to avoid a class 
defined by the merits of the underlying claims
 Messner v. Northshore Univ. HealthSys., 669 F.3d 802, 824 

(7th Cir. 2012) (describing this definitional balance as “more 
of an art than a science”)
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Balancing Overbroad and Fail-Safe Classes
 Fail-safe class: A class defined by the merits
 Majority of courts find fail-safe classes improper and 

inappropriate for certification

 See, e.g., Ford v. TD Ameritrade Holding Corp., 995 F.3d 
616, 624 (8th Cir. 2021)

 But see In re Rodriguez, 695 F.3d 360, 369-70 (5th Cir. 2012) 
(rejecting prohibition on fail-safe classes)

 Risk-free litigation—Class members are not bound by an 
unfavorable judgment because a class member either:
 Wins on the merits; or
 Losses on the merits and is defined out of the class 

and not bound by the judgment
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The Impact of an Overbroad Class

 Denial of certification
 Courts should not certify overbroad classes
 But overbreadth alone does not require denial of a motion

for class certification
 Amendment of proposed class definition
 Courts have discretion, but are not required, to:
 (1) sua sponte amend a proposed class definition; or
 (2) consider amendments proposed by the plaintiff

 Courts favor amendment over dismissal, especially for
“minor overbreadth problems that do not call into question
the validity of the class as a whole.”
 Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 757 (7th Cir.

2014)
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Interaction Between Rule 
23 and Ascertainability



• Peters v. Aetna, Inc., 2 F.4th 199, 241-42 (4th Cir. 2021) (“Apart from the
enumerated requirements, Rule 23 contains an implicit threshold
requirement that the members of a proposed class be readily
ascertainable.”).

• Cherry v. Dometic Corp., 986 F.3d 1296, 1303 (11th Cir. 2021) (“A
district court must decide that a class is ascertainable before it may
turns to the requirements of Rule 23(a).”).

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 657 (7th Cir. 2015) (“We
and other courts have long recognized an implicit requirement
under Rule 23 that a class must be defined clearly and that membership
must be defined by objective criteria rather than by, for example, a class
member’s state of mind.”).

Implicit Requirement



• It kind of is:
• Rule 23(c)(1)(B) requires court to issue order certifying class that

“must define the class.”
• Which implies that the class must be defined.

• Lobbying effort in last Rules amendment to make
ascertainability requirement explicit failed.
• Advisory Committee didn’t want to because different circuits had

different approaches.

Why isn’t it in the Rule?



Because your arguments may still be usable if you understand the 
interactions.
• Walker v. Life Ins. Co. of the Sw., 953 F.3d 624 (9th Cir. 2020) (“a

district court’s class certification analysis would have been equally
sufficient regardless of whether the member-identification concern was
properly articulated as part of ascertainability, Rule 23(b)(3)
predominance, or Rule 23(b)(3) superiority”) (cleaned up).

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th Cir. 2015) (“The
policy concerns motivating the heightened ascertainability requirement
are better addressed by applying carefully the explicit requirements
of Rule 23(a) and especially (b)(3).”).

Why do we care?



• Modern trend no longer links ascertainability to numerosity.

• To extent numerosity requires evidence, that evidence also
likely to identify class members.
• Vega v. T-Mobile USA, 564 F.3d 1256, 1257 (11th Cir. 2009) (reversing

certification of statewide employment class where plaintiffs did not
offer “any evidence whatsoever (or even an allegation) of the number of
retail sales associates T-Mobile employed during the class period in
Florida who would comprise the membership of the class”).

Numerosity



• Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th Cir.
2015) (“The policy concerns motivating the heightened
ascertainability requirement are better addressed by applying
carefully the explicit requirements of Rule 23(a) and
especially (b)(3).”).

• Primary overlapping concern is avoiding mini-trials.
• See, e.g., Fernandez v. Rentgrow, Inc., 2022 WL 872507, *16 (D. Md.

Mar. 10, 2022) (need for objective criteria is need to determine who is
in class “without debate or requiring additional adjudication”).

Commonality/Predominance



• Nypl v. JP Morgan Chase & Co., 2022 WL 819771, *10
(S.D.N.Y. Mar. 18, 2022) (“Here the same individualized
inquiries that defeat the predominance requirement make the
class definition unmanageable as a fail-safe class.”).

• Simmons v. Ford Motor Co., 2022 WL 845127 (S.D. Fla. Mar.
21, 2022) (denying certification based in part on fail-safe class,
in part on overlapping predominance issues).

Predominance – Overlap with Fail-
Safe



• Brecher v. Repub. of Argentina, 802 F.3d 303, 305 (2d Cir. 2015) (“the 
use of objective criteria cannot alone determine ascertainability
where those criteria, taken together, do not establish the definite 
boundaries of a readily identifiable class”).

• Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 359 (3d Cir. 2013) (“the 
ascertainability requirement focuses on whether individuals fitting the 
class definition may be identified without resort to mini-trials, whereas 
the predominance requirement focuses on whether essential elements of 
the class’s claims can be proven at trial with common, as opposed to 
individualized, evidence”) (cleaned up). 

Predominance – Overlap with 
Overbreadth



• Cherry v. Dometic Corp., 986 F.3d 1296, 1304 (11th Cir. 2021)
(“If a district court reaches Rule 23(b), and the action involves
a proposed Rule 23(b)(3) class, it may consider administrative
feasibility as part of the manageability criterion of Rule
23(b)(3)(D).”).

Superiority



• Yaffe v. Powers, 454 F.2d 1362, 1366 (1st Cir. 1972) (“because notice to 
the members of a (b)(2) class is not required … the actual membership 
of the class need not … be precisely delimited”).

• Shelton v. Bledsoe, 775 F.3d 554, 561 (3d Cir. 2015) (“Because the focus 
in a (b)(2) class is more heavily placed on the nature of the remedy 
sought, and because a remedy obtained by one member will naturally 
affect the others, the identities of individual class members are less 
critical in a (b)(2) action than in a (b)(3) action.”). 

• Cole v. City of Memphis, 839 F.3d 530, 541-42 (6th Cir. 2016) 
(“ascertainability is not an additional requirement for certification of a 
(b)(2) class seeking only injunctive and declaratory relief”).

Rule 23(b)(2) – May Not Require 
Ascertainability



Best Practices
Offense and Defense



• Circuits are diverging sharply on treatment of ascertainability.

• So pay attention to the jurisdiction of examples.

WARNING



Meeting Ascertainability
BEST PRACTICES



“Fail-safe” class definitions still generally disfavored 

• In re Nexium Antitrust Litig., 777 F.3d 9, 22 (1st Cir. 2015) (noting “the inappropriateness of
certifying what is known as a ‘fail-safe class’—a class defined in terms of the legal injury”).

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 657 (7th Cir. 2015) (“Class definitions have failed
[the ascertainability] requirement … when class membership was defined in terms of success
on the merits (so-called ‘fail-safe’ classes).”)

But see 

• In re Rodriguez, 695 F.3d 360, 370 (5th Cir. 2012) (“our precedent rejects the fail-safe class
prohibition”).

• Melgar v. CSK Auto, Inc., 681 Fed. App’x 605 (9th Cir. 2018) (unpublished, designated non-
precedential) (“We further note, though we do not hold, that our circuit’s caselaw appears to
disapprove of the premise that a class can be fail-safe.”).

Stay away from merits in definition 



Those criteria must also be specific and material to the class. 
• Brecher v. Republic of Argentina, 802 F.3d 303, 305 (2d Cir. 2015)

(“the use of objective criteria cannot alone determine ascertainability
when those criteria, taken together, do not establish the definite
boundaries of a readily identifiable class.”)

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 657 (7th Cir. 2015) (“Class
definitions have failed [the ascertainability] requirement when they
were too vague or subjective.”).

Aim for objective criteria 



• The burden is still on plaintiffs to meet Rule 23 requirements.
• Hargrove v. Sleepy’s LLC, 974 F.3d 467 (3d Cir. 2020) (reversing 

denial of certification where “Appellants produced evidence that 
could be used to identify which drivers worked for Sleepy’s full time.”).

• Riffle v. Convergent Outsourcing, Inc., 311 F.R.D. 677, 681 (M.D. Fla. 
2015) (plaintiffs must show “evidence [or] precedent that allows 
the Court to confirm the validity of these methods.”)

• Piotrowski v. Wells Fargo Bank, NA, 2015 U.S. Dist. LEXIS 98688, 
*20 (D. Md. Jul. 29, 2015) (denying certification where “Plaintiffs also 
have provided no evidence that a class could be ascertained”).

Provide evidence of ascertainability



Still generally disfavored. 

• Leyse v. Lifetime Ent. Servs., 679 Fed. Appx. 44, 47 (2d Cir. 2017) (affirming denial of 
certification of TCPA class where plaintiff “proposed to identify class members by 
soliciting individual affidavits certifying receipt of the precorded call”). 

• In re Processed Eggs Antitrust Litig., No. 08-MD-2002, 2015 U.S. Dist. LEXIS 124799, 
*26 (E.D. Pa. Sep. 18, 2015) (denying certification where “Plaintiffs propose that 
potential class members submit affidavits swearing that they fall within the class 
definition.”). 

Acceptable if there are mechanisms for weeding out unreliable affidavits. 

• Byrd v. Aaron's Inc., 784 F.3d 154 (3d Cir. 2015) (“In Carrera, we concluded that the 
plaintiffs' proposed reliance on affidavits alone, without any objective records to 
identify class members or a method to weed out unreliable affidavits, could not 
satisfy the ascertainability requirement.”) 

Avoid affidavits 



Plaintiffs are sometimes subpoena third-party retailers to get 
ascertainability records. 

• Randolph v. J.M. Smucker Co., 303 F.R.D. 679, 690(S.D. Fla.
2014) (rejecting suggestion that plaintiffs could subpoena
third-party retailers to determine purchasers of cooking oil).

• In re Clorox Consumer Litig., 301 F.R.D. 436, 440 (N.D. Cal.
2014) (requiring plaintiff to show evidence of how third-party
records would help identify class).

Subpoenas not panaceas 



Challenging 
Ascertainability

BEST PRACTICES



• Courts increasingly impatient with ascertainability as catch-all. 
• Suchanek v. Sturm Foods, 764 F.3d 750 (7th Cir. 2014) (rejects overbreadth

argument “that do[es] not call into question the validity of the class as a whole”). 

• Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1123 (9th Cir. 2017) (“Rule 23’s 
enumerated criteria already address the policy concerns that have motivated some 
courts to adopt a separate administrative feasibility requirement …”).

• Not worth challenge if simple amendment will cure. 
• Suchanek v. Sturm Foods, 764 F.3d 750 (7th Cir. 2014); see also E&G, 

Inc. v. Am. Hotel Register Co., 2018 US Dist. LEXIS 42802, *5 (N.D. 
Ill. Mar. 15, 2018) (denying motion to strike on ascertainability grounds 
because issue could be cured by amendment). 

Be selective: 
(or, “Does it have to be ascertainability?”)



Courts are requiring more precision in Rule 23 arguments: will 
reject conflation of predominance with ascertainability. 

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th Cir. 2015) (“The
policy concerns motivating the heightened ascertainability
requirement are better addressed by applying carefully the explicit
requirements of Rule 23(a) and especially (b)(3).”)

• Byrd v. Aaron’s Inc., 784 F.3d 154, 164 (3d Cir. 2015) (“The
predominance and ascertainability inquiries are distinct …”).

Be precise



Rely on record evidence rather than hypotheticals. 

• EQT Prod. Co. v. Adair, 764 F.3d 347, 359(4th Cir. 2014) (“As
the record in this case highlights, numerous heirship,
intestacy, and title-defect issues plague many of the potential
class members’ claims to the gas estate. In our view, these
complications pose a significant administrative barrier to
ascertaining the ownership classes.”).

Be concrete 



• Don’t require more than the doctrine does. 
• Hargrove v. Sleepy’s LLC, 974 F.3d 467, 479 (3d Cir. 2020) (reversing 

denial of certification: “The District Court misapplied our 
ascertainability case law. It was too exacting, and essentially demanded 
that Appellants identify the class members at the certification stage.”).

Be reasonable, Part 1



• Be prepared to explain why your challenge is not an existential threat to 
the class action. 

• Mullins v. Direct Digital, LLC, 795 F.3d 654, 658 (7th Cir. 2015) (“The heightened 
ascertainability requirement upsets this balance. In effect, it gives one factor in the 
balance absolute priority, with the effect of barring class actions where class 
treatment is often most needed: in cases involving relatively low-cost goods or 
services, where consumers are unlikely to have documentary proof of purchase.”). 

• In re ConAgra Foods, Inc., 2015 U.S. Dist. LEXIS 24971, at *93 (C.D. Cal. Feb. 23, 
2015) (rejecting administrative burden argument because it would “effectively 
prohibit class actions involving low priced consumer goods—the very type of 
claims that would not be filed individually—thereby upending the policy at the very 
core of the class action mechanism”) (internal quotation omitted).

Be reasonable, Part 2



Questions?



Contact Information

Andrew J. Trask

atrask@shb.com
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