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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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The Telephone Consumer Protection 
Act of 1991 (TCPA) 
I.  Overview 
 Codified at 47 U.S.C. Section 227 

 Response to a “growing flood of invasive and 
unwanted telemarketing calls” 

 Intended to ban all automated or prerecorded calls 
except when the receiving party consents to receiving 
the call or when the call is made for emergency 
purposes 
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Key Features of the TCPA 
 Regulates telemarketing and automated 

communications (especially to cell phones) and 
requires consumer consent for the use of: 

 Automatic dialing systems 

 Prerecorded voice messages 

 Text messages 

 Faxes 
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Key Features of the TCPA (continued) 
 Strict Liability 

 $500 per violation 

 3 times $1500 willful 

 No cap on damages 
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What has happened since the bill was 
passed? 
 Since the bill was passed, technology has advanced 

dramatically and the cell phone industry has exploded 

 In 1991 when the Act was passed, Congress noted that 
telemarketers called more than 18 million consumers a 
day 

 By 2003, with the use of new technology, that number 
had grown to 104 million 

 That number has continued to grow exponentially 

 In the twenty-five years since the legislation was 
enacted, TCPA litigation has steadily increased. 
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What has happened since the bill was 
passed? 
 Courts across the country have been asked to weigh in 

on key issues 

 The FCC has issued numerous rulings and orders to 
clarify their view of the TCPA 

 Despite numerous decisions and orders issued, 
confusion has been the order of the day on a number 
of key issues 

 By July 2015, the FCC had received 21 separate requests 
for clarification 

 The result was the issuance of the Omnibus Order of 
July 10, 2015 
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The Omnibus Order:  Key Provisions 
II.  The SEC’s July 2015 Omnibus Order 

 Broad definition of the ATDS 

 Liability for calls to reassigned numbers 

 Heightened revocation of consent requirements 

 

We’ll take each one in order. 
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The Omnibus Order:  Issue 1 
Did it unlawfully expand the definition 
of ATDS? 
 The TCPA defines an autodialer as “equipment which has 

the capacity – (A) to store or produce telephone numbers 
to be called, using a random or sequential number 
generator; and (B) to dial such numbers.” 

 The FCC’s Order interprets “capacity” broadly: 
 “autodialers need only have the ‘capacity’ to dial random and 

sequential numbers rather than the ‘present ability’ to do so” 

 “the capacity of an autodialer is not limited to its current 
configuration but also includes its potential functionalities” 
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The Omnibus Order:  Issue 1 
Did it unlawfully expand the definition 
of ATDS? (continued) 

 

 Petitioners contend that the device must have the current  
capacity to dial automatically. 

 Specifically, Petitioners contend that under the statute, an  
ATDS must be able to (1) generate random or sequential numbers; (2) 
use the generator to store or produce numbers to be called; and (3) dial 
those numbers.  And it must be able to perform those tasks 
automatically.   

 They claim that the Order misinterprets the statute by suggesting that 
the mere ability to dial from any list of numbers suffices and that it 
need not be able to work automatically.   

 They also claim that the interpretation is impermissibly vague and 
inconsistent.  The commission did not adequately explain when 
“potential functionality” may be too “attenuated”  
except to use the rotary dialer example.  
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The Omnibus Order:  Issue 2 
Reassigned Phone Numbers – Can a 
caller be liable for calling a number 
where consent was given by the 
previous recipient but the number has 
been reassigned and the present 
recipient did not provide consent? 
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Petitioners Contend: 

• That the FCC misinterpreted the phrase “called party” 
in the TCPA. 

• That the TCPA makes sense only if “called party” 
means the expected recipient of the call. 

• The one call “safe harbor” does not solve the problem 
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The Omnibus Order:  Issue 3 
Revoking consent “by any reasonable 
means” 

 

• The TCPA is silent on how consent may be revoked.  

• The FCC ruled that “Consumers have a right to revoke 
consent, using any reasonable method including orally or 
in writing.” 

• For example by “a consumer-initiated call, directly in 
response to a call initiated or made by a caller, or at an in-
store bill payment location” 
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The Omnibus Order:  Issue 3 
Revoking consent “by any reasonable 
means” (continued) 

 

 The FCC contends that whether the means of revocation is reasonable 
depends on the totality of the circumstances including:  
1.  Whether the consumer had a reasonable expectation that he  
or she could effectively communicate his or her revocation  
in that circumstance; and 
2.  Whether the caller could have implemented mechanisms to effectuate 
a requested revocation without incurring undue burdens.   

  The FCC also takes the position that callers may not control the 
consumer’s ability to revoke consent by specifying only one means to 
revoke.  The Order provides that “consumers may revoke consent in 
any manner that clearly expresses a desire  
not to receive further messages, and that callers may not  
infringe on that ability by designating an exclusive means  
to revoke.” 
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The Omnibus Order:  Issue 3 
Revoking consent “by any reasonable 
means” (continued)  

 Petitioners contend that this is arbitrary and capricious 
and infringes on the parties’ ability to agree contractually 
on the method for revoking consent. 

 

 Under the order, companies will have to assess whether 
they have sufficient procedures in place to record and 
recognize a consumer’s revocation of consent for 
autodialed or prerecorded calls, including revocations 
made in writing, orally, and in person. 
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ACA International et al. v. FCC, No. 15-
1211 (D.C. Cir.) 

 The D.C. Circuit must decide whether the FCC’s 
interpretations of the statute are supported by the TCPA 
or whether they are inconsistent with it (or with 
common sense). 

 Final briefs are due on February 22, 2016.  Oral argument 
will follow. 

 This case bears close watching. It will probably end up in 
the U.S. Supreme Court. 
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III.  Recent TCPA Developments 

Campbell-Ewald 

Spokeo 

3rd party vicarious liability 

Other cases 
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IV.  Defending TCPA Claims 

Class certification 

Staying ahead of the plaintiff ’s bar 

Preserving arguments 
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V.  Compliance, Risk Management and 
Best Practices 
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V.  Compliance, Risk Management and 
Best Practices 
1. Best Practices 

2. Federal Do Not Call Registry (“DNC”) 

3. Do Not Call Registry (“DNC”) 

4. Opt-outs 

5. Common Sense 
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V.  Compliance, Risk Management and 
Best Practices 
When using an autodialer 

Checking the Do Not Call registry 

Handling opt-outs 

Using common sense 

Consent, Consent, Consent 

25 



V.  Compliance, Risk Management and 
Best Practices 
 Establish written procedures to check DNC 

 Use updated version of DNC registry 

 Training of personnel on DNC 

 Documentation of DNC compliance 

 Exceptions to federal DNC 

 Written consent 

 Established business relationship 

* State DNC restrictions (some variation) 
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V.  Compliance, Risk Management and 
Best Practices:  Do Not Call Registry 
(“DNC”) 
 Exception for established business relationship 

 A prior or existing relationship formed by a voluntary 
two-way communication . . . on the basis of the 
subscriber's purchase or transaction with the entity 
within the eighteen (18) months immediately preceding  
. . . [or an] inquiry or application  . . . within the three 
months immediately preceding the date of the call. . .  

*State EBR exceptions vary 
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V.  Compliance, Risk Management and 
Best Practices:  Opt-outs 

Honor requests to stop calling 

Maintain company-specific DNC list 

 Include opt-out option in any prerecorded 
messages/texts  

Cannot condition manner of opt-outs 
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V.  Compliance, Risk Management and 
Best Practices:  Common Sense 

Limit the number/frequency of calls 

Call at regular hours (8 am to 9 pm) 

Opt-outs - No means no 

The first one is not free (faxes/calls/texts) 
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Questions/Contacts 
David G. Hetzel 

Holland & Knight LLP 
david.hetzel@hklaw.com 

(617) 305-2014 
 

Kevin S. Ranlett 
Mayer Brown LLP 

kranlett@mayerbrown.com 
(202) 263-3217 

 
Lewis S. Wiener 

Sutherland Asbill & Brennan LLP 
lewis.wiener@sutherland.com  

(202) 383-0140 
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