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I. Critical Aspects of Rule 30(b)(6):

A. Key Factors

1. This is not a “Person Most Knowledgeable (“PMK”) deposition
• Personal knowledge is not a factor
• Duty of designated witness extends well beyond matters personally known to him/her

2. Target of Rule 30(b)(6) notice or subpoena is the corporation’s knowledge opinions, position(s), etc.
• A corporate representative must be designated to testify on behalf of the organization
• Invitation to hearsay and hearsay within hearsay
• Focus is the list of “matters for examination” which must be described “with reasonable particularity”

3. Rule 30(b)(6) corporate designee’s testimony will bind the organization

4. Designation may be of more than one witness to cover all of the “matters for examination”
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I. Critical Aspects of Rule 30(b)(6) (cont’d)

B. Special Strategic Considerations for the Conduct of Discovery

1. Scheduling when to conduct Rule 30(b)(6) deposition 
• At beginning of discovery
• Or a wrap-up at end
• Other points during discovery?

2. If there is more than one designated witness
• How does this count against number of witnesses who can be deposed
• How does this count against time limits for each deposition
• Need to work these out issues in advance by agreement of counsel and/or with Court in pre-trial order
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II. Considerations when Responding to a 
Notice of Deposition 

A. Issues to Consider

1. Do not underestimate the importance of the noticed topics

2. Review the noticed topics promptly, including with your client
• The client may see issues with the topic that are not obvious to outside counsel

3. Notice “must describe with reasonable particularity the matters for examination” 
• There is no specific rule on what is “reasonable particularity”
• Generally, topics that are phrased as “any and all,” “including but not limited to” or “the subject matter of this 

action” are objectionable as not being stated with the requisite “reasonable particularity”
• Are the topics broad?  If so, it may be impossible to properly prepare your witness and it opens the door for 

disputes during the deposition as to scope
• Are the topics confusing, unclear or do they seek privileged information?



II. Considerations when Responding to a 
Notice of Deposition (cont’d)

4. Consider how many depositions will be required to comply with the noticed topics

5. Keep in mind how the topic will sound if it is read to the Court or the jury

• Topics may assume facts not in evidence or assume legal conclusions 
• The client and your witness will be bound by the wording of the topics so take the time to negotiate revisions of topics 

where needed 

6. Is the number of topics excessive? 
• Weigh the relevance versus the burden in responding with potentially multiple witnesses
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II. Considerations when Responding to a 
Notice of Deposition (cont’d)

B. Amendment to Rule 30(b)(6)

1. Rule 30(b)(6) was amended, effective as of December 1, 2020

2. The amendment provides that “before or promptly after the notice or subpoena is served, the serving 
party and the organization must confer in good faith about the matters of examination.”  The amendment also 
requires that “[a] subpoena must advise a nonparty organization of its duty to confer with the serving party 
and to designate each person who will testify.”  Fed. R. Civ. P. 30(b)(6).

3. Courts have held that a party may not serve objections to a notice prior to meeting and conferring

4. Unlike the usual requirement that parties must meet and confer before filing a discovery motion, the 
amendment is not tied to motion practice – you must meet and confer regardless
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II. Considerations when Responding to a 
Notice of Deposition (cont’d)

C. Meet and Confer/Object/Move for Protective Order

1. If an agreement is reached following meeting and conferring, be sure to get the revised topics in writing

2. If you cannot reach an agreement, you should promptly serve objections
• Formal pleading/letter objection
• Do not risk waiving objections

3. Very important to address and resolve problem topics sufficiently in advance of the deposition to allow proper 
preparation 
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II. Considerations when Responding to a 
Notice of Deposition (cont’d)

4. Consider whether a request for a protective order is necessary if negotiation fails

• General rules for protective orders will apply -- to prevent annoyance, embarrassment, oppression or undue 
burden or expense

• Burden is on the party seeking the protective order/you, the defense counsel, to show good cause by 
demonstrating harm or prejudice that will result from discovery

• Topics generally are not considered unduly burdensome merely because information is available elsewhere or 
has been produced in your documents

• What would justify a protective order?
• Excessive topics that would burden the responding party with producing a witness on every facet of the 

litigation, regardless of its relative relevance   
• Topics of great complexity or where there are intricate issues of privilege  

• You may seek a protective order substituting the discovery method under Rule 26(c)(1)(C), such as an 
interrogatory 
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III. Selecting and Preparing a Corporate 
Representative for Deposition

A. Duties of Designated Witness 

1. Must testify about information known or reasonably available to the organization

2. Designated witness or witnesses therefore must:

• Locate and review organization’s documents

• Interview current and former employees with personal knowledge of “matters for examination”
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

B. Skills Set for designated witness

1. Remember his/her deposition responses will be binding on the organization

2. Can be asked to testify about more than just facts and may include the organization’s position(s), knowledge, 
subjective beliefs and opinions on given topics

3. Organization needs as sophisticated a spokesperson as possible to designate

• Careful and prudent
• Capable and willing to learn
• Has the support of the organization
• Will be able to and will devote significant time to preparation process
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

C. Using former employees as the designated Rule 30(b)(6) witness raises special issues

1. Sometimes the only people with personal knowledge are former employees

2. Be careful about former employees’ speaking on behalf of the corporation

3. Assess the risks of designating a former employee based on the individual involved and the circumstances 
surrounding his/her departure

4. Weigh those risks against the ability to find and prepare a witness who knows nothing about the situation at issue
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

D. Whether or not to designate a lawyer as a Rule 30(b)(6) witness

1. Corporation may want to designate its internal counsel to serve as its Rule 30(b)(6) witness
• Counsel may have the most knowledge about the topics
• Counsel may be perceived as the best “face” of the corporation and one who is able to see traps in depositions 

and answer questions more carefully
• There may be no other option – business people do not want to be bothered 

2. Whatever the reason, there are dangers of designating counsel
• Privilege still protects the substance of attorney-client communications, but you cannot designate counsel as a 

tactic to avoid providing testimony on a topic based on privilege
• May not be prudent to designate counsel given risk of inadvertently waiving privilege

3. Carefully weigh the pros and cons of designating counsel
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

E. Best strategies for “Educating” a Rule 30(b)(6) Witness

1. Witness Assessment, Planning, Preparation and Rehearsal are essential to excellent performance 
at the deposition

• You must know the personality type, personal characteristics, and the role of the witness in your case so you 
can set reasonable goals for the witness’s performance

• Planning and  preparation are hard work and must continue throughout the entire deposition process from 
notice to the deposition transcript and submission of errata sheet

• Intensive practice in Q&A over a prolonged period is essential to excellent performance at the deposition  
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

2. Explain in simple terms the “nuts and bolts” of what goes on at a deposition

• Oral examination of witness under oath
• Examination will proceed using Q&A format
• Usually a deposition will be conducted at the adversary lawyer’s office (pre-Covid)
• Explain virtual deposition process if deposition will not be in person
• Who can be present (including representatives of the adverse party)
• What documents the witness is likely to be shown
• What the witness is expected to do
• What defending counsel can do to protect the record (given the constraints discussed above) – what is the 

choreography of objections?
• No judge is present to rule on objections
• The informality of the environment belies the importance of the deposition itself
• A deposition transcript will be prepared by the court reporter that the witness will review and correct, if

necessary



III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

3. Responsibilities of Defending Counsel

• Involvement in designation of witness
• Education of witness

• Documents
• Interviews of current and former employees
• Review pleadings, interrogatories, key documents to identify organization’s position(s), support for

position(s) and source(s) of knowledge of testimony
• Keeping careful track of source(s) of important testimony of organization witness, particularly if they are former 

employees
• Interview notes, documents – they may have to be produced
• Do not show witness any privileged documents or attorney work product because it may waive the 

privilege and have to be produced
• Thorough rehearsal and practice of Q&A
• Insuring sufficient time for investigation and preparation
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

4. The preparation process
• What is your theory of the case/what is the adversary's theory of the case – use the pleadings, the 

interrogatory responses and key documents 
• Discuss key players, roles and trial themes
• Prepare and use chronology of events
• Use a whiteboard to reinforce visually
• Review all critical documents that the witness authored or received (directly or by “cc”) or documents that 

likely crossed his or her desk
• Review documents line-by-line if necessary
• Practice answering all types of questions

• Open-ended questions
• Leading questions
• “Hard questions”

• Discuss and re-work the answers (remember the ethical line discussed earlier)
• Listen carefully to the vocabulary used by witness
• Watch out for “sound bites,” flippant responses, or improper characterizations
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

5. Defending a videotaped deposition
• This is different from a remote deposition
• Notice is required
• Affects behavior of witness and counsel/length of deposition/protocols for breaks, etc.
• Witness’s demeanor will be on full display

• Time lapse between question and answer
• Facial gestures and other “tells”
• Location of camera and maintaining eye contact with examiner
• Manner of review of documents

• Tips for preparation
• How to dress

• Be specific
• Project knowledge and self-confidence

• Rehearsal and familiarity with process are key
• Record portion of preparation session and review with witness

• Focus on any distractions
• Looking at camera and maintaining eye contact with examiner
• Practice reviewing and referring to documents by exhibit names
• Be aware of “open” microphones
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III. Selecting and Preparing a Corporate 
Representative for Deposition (cont’d)

6. Preparing an outline / summary  / script for witness

• Help witness to remember, especially if there are a lot of “matters for examination”

BUT

• May be discoverable as a memory-refreshing aid

• Consider using instead a “whiteboard”
• Key themes
• Key events
• Chronologies
• Key people involved
• Key documents
• Interactions of all of foregoing
• Erased at end of session
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IV. Properly Defending the Deposition
1. The principal areas of restrictions

• Attorney – witness communications during course of deposition
• What about breaks, lunch, interim periods before deposition resumes?
• What about protecting the privileges?

• Defending attorney’s objections and directions to witness not to answer

• Fed. R. Civ. P. 30(c)(2): Objections: “An objection must be stated concisely in a nonargumentative and 
nonsuggestive manner.  A person may instruct a deponent not to answer only when necessary to preserve a 
privilege, to enforce a limitation ordered by the court, or to present a motion under Rule 30(d)(3).”

• New York State Courts (NYS Uniform Rules Section 221.1(b))

• Objections “stated succinctly and framed so as not to suggest an answer”
• Include a “clear statement as to any defect in form or other basis of error or irregularity”
• Other than that, “persons in attendance shall not make statements or comments that interfere with 

questioning”
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IV. Properly Defending the Deposition (cont’d)

2. Defending lawyer’s response to attorney objections

• Recognize that the witness must be able to fend for himself or herself at the deposition

• Only extensive and careful preparation of the witness will provide the self-confidence and experience 
necessary for the witness’s performance excellence

• You best defend your witness by preparing him or her in advance
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IV. Properly Defending the Deposition (cont’d)

3. Common problems

A. Questions beyond list of “matters of examination”

• Common, especially as purportedly “follow up” questions

• Defense lawyer should object to question as “beyond the scope”
• Based on agreement of counsel
• Better if based on Court ruling/order
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IV. Properly Defending the Deposition (cont’d)

• What is at stake?

• Corporate admissions

• Witness can say “I cannot answer that question because I have not been designated by the organization 

to testify in regard to that answer”

• If the witness was not noticed in his individual capacity, then the questions should be confined to the

topics

• Corporate designees have a duty to prepare, and they cannot prepare for questions not fairly within the
topics

• If questions fall outside the designated topics, object to each question and to the entire line of questions
not within a topic

• But what if witness has individual personal knowledge allowing him/her to respond?

• Allow it and carefully note on the record that it is not the corporate response – but only witness’ personal
knowledge 
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IV. Properly Defending the Deposition (cont’d)

• But muddies record

• Prefer option above because witness was not noticed in his/her individual capacity

• If the witness was noticed in his individual capacity and designated as a corporate representative, then the
witness may be asked about anything relevant to the case

• If it is not clear if the witness is being asked about the entity’s knowledge or his own, ask for clarification

• Try to avoid this ambiguity by prior agreement or order of the Court
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IV. Properly Defending the Deposition (cont’d)

B. Directions not to answer

• Can you direct the witness not to answer if examiner persists in asking questions beyond the scope of the
topics?

• Some attorneys do but it is not clear that a direction not to answer is permissible
• Some courts note that questions should be limited to the topics, but counsel does not have the right to instruct

the witness not to answer
• Strategic choice depends on circumstances of case – risk to defense presented and who the judge is, etc.
• Courts do not like directions not to answer/especially if witness has relevant knowledge/may result in order

to resume deposition, sanctions, etc.
• If you or examiner decide to call the judge, make sure your position is clearly and completely stated on the 

record (exception to no speaking objections?)
• Warn opposing counsel on the record
• If your witness has relevant knowledge, be aware the Court will be sympathetic to opposing counsel’s 

argument that they should be allowed to elicit that information while the witness is being deposed  
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IV. Properly Defending the Deposition (cont’d)

C. Witness Testimony on Preparation

• Make sure witness knows he or she will need to detail how they prepared

• What documents reviewed

• Who he/she interviewed

• Notes?



IV. Properly Defending the Deposition (cont’d)

D. No corporate representative to designate

• What if no one is left with knowledge at the company and former employees with knowledge cannot be
found/refuse to talk to your witness?

• Educate an outsider (third party) to testify through records and interviews

• Sometimes information on a particular topic is simply not available

• Advise the noticing party before the deposition

• But what happens then?  If your client takes the position that there is no way to educate anyone on the topic,
you will not likely be able to later introduce evidence on the topic (absent a good explanation and chance for 
the other side to examine someone).

• As a practical matter, if you cannot produce someone to address or refute the plaintiff’s evidence, that can be
very bad for the defense.
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IV. Properly Defending the Deposition (cont’d)

E. Court Rulings and Sanctions

• There can be serious repercussions for failing to adequately prepare a Rule 30(b)(6) witness

• Other side can move to compel production of the deposition of a more knowledgeable and better prepared
witness

• As the producing party, you may be subject to sanctions, including an award of fees and expenses in 
connection with the deposition

• It can also include a dismissal of claims if you fail to abide by a court order in connection with a Rule 30(b)(6)
deposition

• But organization’s position may be that it has no knowledge or that the designated witness has stated 
everything the organization knows about the “matters of examination”

• Subject to Rule 26 discovery limitations?

• Advantages to attempting to work out scope of witnesses’ Rule 30(b)(6)’s duties in advance of deposition
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IV. Properly Defending the Deposition (cont’d)

4. Actions after deposition

• Prepare possible motion for protective order or response to motion to compel

• Review deposition transcript with Rule 30(b)(6) witness

• Prepare “errata” or corrections sheet

• Recognize deposition may have to be resumed on the basis of changed testimony

• Signing and filing of deposition transcript
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V.  Final Tips
A. Notice

• The list of “matters for examination” is the key battleground

• Remember the duty to meet and confer

• Assert appropriate objections and limitations under Rule 26

• Seek stipulation or Court ruling/order where necessary

B. Preparing for the deposition

• Be involved in the designation, education and investigation of the Rule 30(b)(6) witness

• Extensive investigation and preparation time are essential

• Intensive Q&A rehearsal during preparation is key to success and witness’ confidence



33

V.  Final Tips (cont’d)

C. Using Rule 30(b)(6) Testimony at Trial or on Summary Judgment 
1. Is there a hearsay problem? 

• Is it hearsay when Rule 30(b)(6) testimony is based not on personal knowledge, but based on what others 
told the witness in preparation? Hearsay within hearsay

• If the testimony is offered against the corporation, the testimony may be admissible as a party admission if 
the person who made statements to the witness was an agent of the corporation  

• It may also be admissible if the underlying documents upon which the witness relied qualify as business 
records  

• Other courts have tried to get over the hearsay issue by relying on the concept of the “collective knowledge” 
of an organization as a substitute for personal knowledge 

2. Binding nature of Rule 30(b)(6) testimony  
• One view is that a corporate party is precluded from later introducing any new or contradictory evidence on 

the topics
• Another view is that (majority view), like other deposition testimony, the testimony may theoretically be 

changed on summary judgment or at trial but the 30(b)(6) testimony may be used to impeach that witness  
• Keepers, Inc. v. City of Milford, 807 F.3d 24 (2nd Cir. 2015)
• Vehicle Market Research, Inc. v. Mitchell, Int’l, Inc., 839 F.3d 1251 (10th Cir. 2016)



Jennifer Hurley McGay

jhmcgay@lewisjohs.com

John C. (Jay) Maloney, Jr.

jmaloney@zuberlaw.com

Thank You
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