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Agenda
1. Key Points

2. Pretrial Practice

a. Motion to Dismiss

b. Discovery

c. Summary Judgment

d. Bifurcation and related motions practice

3. Trial

4. Post-trial
Feel free to ask questions using the chat feature anytime





Why you should almost never be subject to punitive damages:

• Because you indisputably did something intended to prevent the 
harm that occurred.

• And even if you didn’t, you still weren’t that bad.

• And even if you were, you’ve changed.

(If none of that’s true, then you should probably consider settling…)



Punitives damage always require more than negligence.

• Usually require recklessness, i.e., a conscious indifference or 
reckless disregard to rights/safety.

• At a minimum, they require gross negligence, which is still 
more than ordinary negligence.



care may preclude a finding of recklessness.

• Gross negligence often defined as the “absence of slight care”.

• Therefore, in many jurisdictions, if a defendant exercised at least 
slight or some care (even if not ordinary, reasonable, or adequate), 
then the defendant cannot be found to have been grossly negligent, 
and certainly not to have acted recklessly.



care may preclude a finding of recklessness.

• If you do something – anything – to guard against a particular harm or 
risk, then you have not recklessly disregarded or been consciously 
indifferent to it.



ALWAYS remember:

“A defendant’s dissimilar acts, independent from the acts upon which 
liability was premised, may not serve as the basis for punitive damages. 
A defendant should be punished for the conduct that harmed the 
plaintiff, not for being an unsavory individual or business.”

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422-23 
(2003).



The Punitive Damages Conundrum

• Mounting a fulsome and effective defense to punitive damages 
requires the defense to entertain and prepare for the possibility that 
it will lose on compensatory liability.

• Pretty demoralizing, right?



“ATTACK! . . . RETREAT!!”*

*Obviously, General Patton never would have actually done this.



Tip # 1

• From the outset, have someone who’s specific responsibility 
is defending punitive damages!

• How do you expect to beat them if no one’s thinking 
seriously about them until its too late?





Tip # 2

• Challenge punitives early and often!



Why do pretrial challenges to punitives often fail?

• Because they usually argue only that punitive damages fail because 
everything else fails.  Punitives are an afterthought.

• Provide independent grounds for their dismissal!





Motion to Dismiss 

• Iqbal/Twombly has given newfound teeth to Rule 12(b)(6) motions to 
dismiss punitive damages in federal court.  

• Strongly consider in any case filed or removed to federal court. 

• But beware minority of courts hold that punitives not subject to 
dismissal at 12(b)(6) stage-check your judge.



Motion to Dismiss 

• Leverage higher standard applicable to punitives:

• “Plaintiff pleads no facts which suggest that defendant consciously 
disregarded a substantial and justifiable risk constituting a gross 
deviation from the standard of care which would differentiate this 
case from any other alleging negligence in the context of a rear-
end motor vehicle collision.”  

Russell v. Gardner, 2012 U.S. Dist. LEXIS 6694, *7 (E.D. Tenn. Jan. 18, 2012).



Motion to Dismiss 

• BUT: If you know the other side can plead a plausible claim based on 
known facts, think twice before inviting them to litter the record with 
bad stuff.

• Compare one-off catastrophic accident with case involving product 
for which defendant has previously been held liable for punitives.





Discovery

• It’s your chance to develop evidence showing that you care and at 
least tried.

• Don’t just reactively respond to the plaintiff’s discovery; proactively 
develop your own narrative.



Pinpoint the alleged problem 

• People 

• Policy

• Product 

(Or some combination)



Develop your narrative regarding key issues

• Training; changes

• People; changes

• Why rules and policies are what they are; changes

• Product development; changes



Develop your narrative regarding key issues

• Dig DEEP!!!!

• Challenge client 

• Don’t limit yourself to scope of P’s discovery

• If it helps you, produce it even if not “responsive”



Develop your narrative regarding key issues

• Be thinking about what you need to support your slight care 
or other arguments for summary judgment

• Seek concessions from P’s experts that you did something



30(b)(6) and Corporate depositions 

• Consistently DEVASTATING at trial (esp. if video)

• Totally in YOUR hands 

• Don’t assume you can “fix” by calling live at trial

• Do a direct if appropriate



Net Worth/Financial Condition Evidence

• Can you limit discovery until after SJ? Courts vary.

• Be thinking about how you will try to limit, explain it at trial.

• Witness(es)?

• Executive compensation



Identify “Phase II” witness(es)

• If trial is to be bifurcated, consider who (if anyone) you will 
put on as a witnesses in Phase II and be sure to disclose 
them.

• Consider someone you don’t intend to call in Phase I.





Heightened Standard=Opportunity

• Use the heightened standard of culpability-and in some 
jurisdictions, proof-to your advantage.

• Even if you cannot defeat negligence or other substantive 
claims as a matter of law, you may still be able to defeat 
punitives. 



Heightened Standard=Opportunity

• Don’t be afraid to argue: 

• “Whether or not negligence claim fails, punitive damages 
still insufficient as matter of law because…”

(Remember that person who is specifically responsible for 
defending punitives…)



Remember Summary Judgment Basics

• You win if:

• They lack sufficient evidence in support of essential 
element, OR

• Your evidence precludes reasonable finding of essential 
element.



Heightened Standard=Opportunity

• Establish legal insufficiency of conduct relied upon to 
support punitives.

• Establish truly indisputable examples of “some care”.

• You know some of those facts in your “Statement of Undisputed 
Facts” are likely to be disputed; for punitives rely on the ones that 
truly can’t be.





BIFURCATION

Single biggest strategy decision in a punitive 
damages case

• What is the law in your jurisdiction?

• How would you bifurcate the trial?

• Will the punitive damages phase be limited to 
evidence of defendants’ financial condition only?  

• Does your client have a punitive damages story?

• Is there evidence that you want to exclude from the 
compensatory phase?



CONSIDERING BIFURCATION:  TRIAL PLAN

Option 1
Phase 1:  Compensatory entitlement and amount 
Phase 2:  Punitive entitlement and amount

Option 2 (most statutes follow this procedure)
Phase 1:  Compensatory entitlement and amount plus punitive entitlement
Phase 2:  Punitive amount

Option 3
Phase 1:  Compensatory entitlement and amount plus requisite culpability 
for punitives (i.e., recklessness)
Phase 2:  Punitive entitlement and amount.



• Subsequent remedial measures
• Changes in corporation or culture
• Changes in personnel
• Discipline
• Other punishment including civil penalties
• Changes in legal infrastructure

CONSIDERING BIFURCATION:  EVIDENCE



CONSIDERING BIFURCATION: PHASE II PLAINTIFF EVIDENCE

• Similar accidents, events, etc.

• 30(b)(6) depositions – the parts you don’t like

• Failure to admit wrongdoing

• Financial condition

• Whether conduct was motivated by financial gain



EVIDENTIARY MOTIONS PRACTICE

Your bifurcation decision will inform motions practice:

• Evidence of harm to others?

• Improper framing or use of financial evidence?

• Improper arguments?

• Other evidence you need to exclude?

• Other protections offered by the law of your jurisdiction?



ALWAYS remember:

“A defendant’s dissimilar acts, independent from the acts upon which 
liability was premised, may not serve as the basis for punitive damages. 
A defendant should be punished for the conduct that harmed the 
plaintiff, not for being an unsavory individual or business.”

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422-23 
(2003).



The Harm to Non-Parties Conundrum

“Due process does not permit courts, in the calculation of punitive damages, to adjudicate the 
merits of other parties’ hypothetical claims against a defendant under the guise of the 
reprehensibility analysis[.]”  

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 423 (2003).

Vs.

“[A] plaintiff may show harm to others in order to demonstrate reprehensibility. . . Evidence of 
actual harm to nonparties can help to show that the conduct that harmed the plaintiff also 
posed a substantial risk of harm to the general public, and so was particularly reprehensible—
although counsel may argue in a particular case that conduct resulting in no harm to others 
nonetheless posed a grave risk to the public, or the converse. Yet . . . a jury may not go further 
than this and use a punitive damages verdict to punish a defendant directly on account of 
harms it is alleged to have visited on nonparties.”  

Philip Morris USA v. Williams, 549 U.S. 346, 355 (2007).



DEPOSITION DESIGNATIONS

Police Phase II deposition designations 
CAREFULLY.

Remember summary judgment basics:Remember summary judgment basics:





JURY SELECTION

More Important Than Ever
• Jury questionnaire

• Individual voir dire

• Objection strategy

• Contextualizing harmful evidence



EVIDENTIARY PRESENTATION

•Phase II evidence
• Net profits from state

•Company witness
•Punitive damages expert
•Objection strategy
• Be prepared if Plaintiff calls an expert who is omniscient



Prepare yourself for 



Invoking The Best In Demeanor and Oral Advocacy 
• Know your opponent – review prior arguments

• Putting your best foot forward in Phase 2.

• What now?

Now Is The Time To Look Your Best



Post-Trial



COORDINATE
between trial team and post-trial team



SEEKING POST-TRIAL AND APPELLATE RELIEF:  BEFORE TRIAL

• Active process that begins before trial

• Identify structural, procedural, and substantive issues

• Understand trial strategy

• Pretrial motions should anticipate trial issues and prepare for 
appeal



PRESERVING ISSUES

• Know essential local law
• “Object to everything” is not a viable objection strategy

• Create useable work product to highlight requirements and areas of 
emphasis

No Preservation = No Appeal



PRESERVING ISSUES

• Press for rulings

•Make active records

• Beware the Hobson’s choice

•Don’t lean in too much – you will alienate your judge

•Maintain a list of issues through trial



PREPARING FOR POST-TRIAL DEADLINES

• Watch Your Deadlines!

• Be prepared for tough discussions with clients about remittitur

• Do you need to suggest a number?

• What is the right number?

• What happens if the court rejects your number?

• If you don’t know what a supersedeas is, phone a friend
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