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About the Speaker

Attorney Lester S. Rosen is Founder of Employment Screening Resources® 

(ESR), a service offering of ClearStar and a global background check firm 

accredited by the Professional Background Screening Association (PBSA).

He is a frequent speaker on due diligence and background screening issues.

He is the author of “The Safe Hiring Manual,” the first comprehensive book on 

background screening.

He has qualified and testified as an expert in court cases and has testified 

before the California Legislature. 

He was the chair of the steering committee that founded the PBSA, and served 

as the first co-chair.

He received the PBSA Lifetime Achievement Award in 2019.



About the Speaker:  

Sarah E. Hansen is a partner at Burden, Hafner &
Hansen, LLC, in Buffalo, New York. Ms. Hansen
represents clients in the areas of trucking and
automobile accidents, employment law, labor law,
municipal law/governmental liability, premises liability,
products liability and general negligence. She is a
member of the Trucking Industry Defense Association
(TIDA) and serves on the Steering Committee for the
Defense Research Institute's Trucking Law Committee
and Labor & Employment Committees. She chaired the
DRI Trucking Committee 2019 Primer and is Vice Chair of
its upcoming 2022 Seminar in Austin, Texas. Ms.
Hansen is a member of Burden, Hafner & Hansen’s
Emergency Response Team, which provides 24/7
coverage for all kinds of catastrophic losses, including
major trucking, busing and automobile accidents.



Michael Serra 
Partner at Langdon & Emison in 
Kansas City, Missouri. Mr. Serra 
represents clients in areas of personal 
injury, including product liability, 
trucking and automobile accidents, 
premises liability, medical 
malpractice, and general negligence. 
Langdon & Emison is recognized as 
one of the nation's leading personal 
injury law firms by U.S. News and 
world report. Mr. Serra’s litigation 
team has obtained over a hundred 
million dollars in settlements and 
verdicts in the last six years. 
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LEGAL NOTICE

This presentation is intended for educational purposes only.  It 

does not constitute legal advice and should not be relied upon 

as such. 

Local laws, screening programs, and industries are unique and, 

as a result, legal counsel should be sought for specific program 

questions or concerns. 
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Agenda
Introduction and Overview

1. Negligent entrustment, hiring, and retention.

1. Elements of each claim.

2. Jurisdictional differences in claims.

2. Overview of strategies to prevent claims.

3. Impact of the Federal Motor Carrier Safety Administration (FMCSA) regulations 
and the kinds of records you need to ensure your client has properly maintained.

4. Importance of effective background investigations.

5. Discovery strategies.

1. Plaintiff.

2. Defense.

6. Affirmative defenses and motion practice.

1. Defense.

2. Plaintiff.

7. Certain kinds of evidence/strategies arguments at trial.

1. Plaintiff.

2. Defense.
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Why Topic is Important

• Trucking is an $800 billion dollar industry that is highly fragmented.

• In 2019, there were 3.91 million Class 8 trucks in operation.

• Numerous other vehicles that also covered by DOT regulations.

• There were 928,647 for hire carriers and 799,342 private carriers as of  

April 2020.

• 4,138 people died in large truck crashes in 2018.

• The federal government keeps statistics on vehicle crashes, deaths and 

injuries including trucks ranging from  a Class 8 to a 9-15-passenger vans 

with compensation.  

• Key Point: this is an area where a great deal of litigation occurs.
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Goes Beyond Just DOT Regulated Drivers 

and Vehicles

fact specific.

has a long drive, could create employer liability if an accident occurs—very 
and the employer knows or should have known  the person is exhausted and 
For example, if an employee is driving home but just performed a double shift 

  work and goes home does not always protect employers.

• ‘Even the “going and coming” rule, where an employee simply goes to

  locations, running to the office supply store at lunch), can create liability.

  business (i.e. going to business meeting, traveling between office

• However, any employee who is driving on behalf of the  company

  using a regulated vehicle is not a potential area of risk.

• Many employers assume that anyone who is not designated a driver

  drivers, but also can include non-regulated drivers.

• Litigation not only includes Department of Transportation (DOT) regulated
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Things are Changing!

• In 2019, 5,005 large trucks were involved in a fatal crash, a 2% increase from 
2018 and a 43% increase since 2010.

• The average verdict size for a lawsuit above $1 million involving a truck crash has 
increase nearly 1,000% from 2010 to 2018, rising from $2.3 million to $22.3 
million.

• Plaintiffs' lawyers have become more sophisticated in arguments that appeal to a 
jury’s fear of large trucks on the road.

• In the past several years, “Nuclear verdicts” — jury awards that surpass 
$10 million — are on the increase.

• Government regulation and oversight  is increasing.

In January, 2020, the Drug & Alcohol Clearinghouse (Clearinghouse) – an 
online database that gives employers and government agencies real-time 
access to information about holders of commercial driver’s licenses (CDLs) 
and commercial learner’s permits (CLPs) who are covered by Federal Motor 
Carrier Safety Administration (FMCSA) came online.

Employers may be able to use oral fluid testing instead of urine testing

Available information has come along ways since the days when a driver file 
from DAC produced by a private company  was the most  widely used tool.

https://clearinghouse.fmcsa.dot.gov/
https://www.fmcsa.dot.gov/
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Additional Changes

• Over past 20 years:

Large increase in the number of firms that  provide due diligence assistance 

and solutions to the trucking industry on drivers.

There are background firms that specialize in regulated drivers providing 

background check solutions and drug and alcohol  testing and medical 

services (random pools, reasonable suspicion, post-accident, return to duty 

etc.) 

Dramatic increase in the use of technology to assemble, maintain and access 

driver information and qualification files.

Software solutions enable trucking firms to much more easily manage  Driver 

Qualification files and statutory requirements.



General Elements of 
Negligent Entrustment, Hiring or Retention

• Trucking company entrusted vehicle to, hired or retained a driver (or 
contracted with another trucking company)

• Driver (or other company) was incompetent by reason of age, experience, 
habitual recklessness or otherwise 

• Trucking company knew or should have known that driver (or other 
company) was incompetent

• Driver was negligent in operation of vehicle, which was a proximate cause 
of injuries



Purpose Behind Negligent Entrustment, 
Hiring and Retention Claims

• Justice: Blame Placed on Entity Responsible for Circumstances
• Protects truck drivers who are placed in bad circumstances

• Protect roadways from notoriously bad truck drivers

• Make Whole: Increase Recovery for the Injured
• Implicate additional insurance policies

• Prevent trucking company from skirting liability through contracting

• Empower Jury: Case is About Company Culture, Not an Accident



Evidence of Driver Incompetence

• No valid license or driving with suspended license

• No valid license for type of vehicle driven (i.e. CDL for CMV) 

• Lack of experience/training 

• Poor motor vehicle record (citations/accidents) or regulatory record 
(FMCSR violation)

• History of alcohol/drug abuse 



In most jurisdictions, employer has an 

obligation to use reasonable care in 

selecting and retaining employees

Considerations: 

Nature of responsibilities and position

Thoroughness of investigation

Extent/discoverability of prior conduct 



Admit in Answer or subsequent pleading that 

driver operating company vehicle in course 

and scope of employment

When admitted, negligent hiring, supervision, 

retention, training all considered to be 

duplicative of general negligence claim

 Split of authority on whether admission will 

defeat separate claim

ADMISSION OF VICARIOUS LIABILITY



ADMISSION DEFEATS DUPLICATIVE CLAIM 

Houlihan v. McCall, 78 A.2d 661 (1951)-MARYLAND

“But in the instant case when agency had been admitted 

it was quite unnecessary to pursue the alternative theory 

in order to hold the corporate defendant. It was only 

necessary to prove negligence on the part of the driver.” 

“Where a driver's known incompetence is in issue, the 

exclusionary rule must yield, no doubt, to the necessity of 

permitting proof of previous misconduct. But where 

agency is admitted it can serve no purpose except to 

inflame the jury.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

Armenta v. Churchill, 267 P.2d 303 (1954)—CALIFORNIA

“Plaintiffs' allegations…merely represented alternative theories 

under which plaintiffs sought to impose upon her the same 

liability as might be imposed upon her husband.”

“Since the legal issue of her liability for the alleged tort was 

thereby removed from the case, there was no material issue 

remaining to which the offered evidence could be 

legitimately directed.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

 Clooney v. Geeting, 352 So.2d 1216 (Fla. 2d DCA 1978)-FLORIDA

 “Where these theories impose no additional liability in a motor vehicle 

accident case, a trial court should not allow them to be presented to the 

jury. The reason for this is a very practical one: Under these theories the 

past driving record of the driver will of necessity be before the jury, so the 

culpability of the entrusting party can be determined.”

 “Since the stricken counts impose no additional liability but merely allege 

a concurrent theory of recovery, the desirability of allowing these 

theories is outweighed by the prejudice to the defendants.”

 Would have permitted if punitive damages sufficiently plead. 



ADMISSION DEFEATS DUPLICATIVE CLAIM 

Wise v. Fiberglass Sys., Inc., 718 P.2d 1178 (1986)-IDAHO

“Those jurisdictions which have considered this issue in 

factual circumstances similar to this case have almost 

without exception determined that if the owner has already 

admitted liability under the doctrine of respondeat superior, 

it is improper to also allow a plaintiff to proceed against the 

owner of a vehicle on the independent negligence theories 

of negligent entrustment and negligent hiring or training.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

 Elrod v. G & R Const. Co., 628 S.W.2d 17 (1982)-ARKANSAS

 “We are inclined to follow the majority view which allows plaintiff to 

proceed on only one theory of recovery in cases where liability has been 

admitted as to one theory of recovery.”

 Did not matter that punitive damages claimed in this case, as employer 

had admitted it would be responsible even for employee’s willful and 

wanton misconduct.  

 Trial court precluded introduction of bad driving record.   

 “The potential problems and possible prejudice that could be created 

by the introduction of a prior bad driving record in our view outweigh 

any possible advantages.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

 McHaffie v. Bunch, 891 S.W.2d 822 (Mo. 1995)--MISSOURI 

 Defendants claimed that respondeat superior and negligent hiring theories 

were inconsistent 

 “The majority view is that once an employer has admitted respondeat superior 

liability for a driver's negligence, it is improper to allow a plaintiff to proceed 

against the employer on any other theory of imputed liability.”

 Duplication of evidence with “no real purpose.” 

 Potentially inflammatory evidence which his irrelevant to contested issue.

 Leaves it open as to whether claim could be made where punitive damages 

could be assessed against motor carrier or where  claim “does not derive from 

and is not dependent on the negligence of an entrustee.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

Sedam v. 2JR Pizza Enterprises, LLC, 84 N.E.3d 1174 (2017)—INDIANA

• Returned to majority position--Tindall v. Enderle, 320 N.E.2d 764 (1974)

• “This outcome recognizes that a respondeat superior claim necessarily 

involves an act within the scope of employment, whereas negligent 

hiring claims require an act outside the scope of employment. Under 

each claim, the plaintiff seeks the same result—employer liability—and 

recovery is based on the same negligent act—the employee’s.” 

• “To allow both claims would serve only to prejudice the employer, 

confuse the jury, and waste judicial resources….” 

• “Such an admission exposes an employer to liability for any and all 

fault assessed to the employee's negligence, and thus a negligent 

hiring claim becomes duplicative since a plaintiff may not recover 

twice for the same damage.”



ADMISSION DEFEATS DUPLICATIVE CLAIM 

 New York follows the rule that no separate claim lies where driver acting 

within scope and course of employment and employer already liable for 

his or her negligence. 

 Weinberg v. Guttman Breast & Diagnostic, 679 N.Y.S.2d 127 (1st Dept. 

1998)

 Coville v. Ryder Truck Rental, 30 A.D.3d 744, 745 (3d Dept. 2006) 

 Watson v. Strack, 773 N.Y.S.2d 676(4th Dept. 2007)

 Exception where plaintiff is seeking punitive damages from the employer 

based on alleged gross negligence in the hiring or retention of the 

employee. 



ADMISSION DOES NOT DEFEAT CLAIM
• Quinonez v. Andersen, 696 P.2d 1342 (1984)—ARIZONA

• “…the liability is direct and not derivative. Normally, it is
immaterial to the injured plaintiff whether the deep
pocket of the employer is reached through derivative
liability or direct liability. However, the issue may
become important on the admissibility of evidence and
hence, damages in an individual case. For example, it is
clear that in establishing whether Andersen was
negligent in running the red light, his prior driving record
is immaterial. However, in determining whether Roofing
Wholesale employed an incompetent driver, Andersen's
driving record and Roofing Wholesale's investigation to
determine that record becomes very material.”



ADMISSION DOES NOT DEFEAT CLAIM
• Lim v. Interstate System Steel Division, 435 N.W.2d 820 (1989)—MINNESOTA

• “Several jurisdictions have considered the propriety of allowing a person
injured in a motor vehicle accident to proceed against the vehicle owner
under a theory of negligent entrustment when the owner admits liability
under another theory of recovery. The majority excludes evidence of
negligent entrustment unless the theory imposes additional liability, such as
punitive damages.”

• “Because we interpret Minnesota law to permit a plaintiff to proceed under
both theories, we believe the trial court properly allowed admission of the
previous incident and properly instructed on direct and concurrent causes.
Under the instruction, evidence of Mills' act of negligence in entrusting the
truck to Engelhaupt could properly be considered by the jury as a separate
act of negligence which concurred with Engelhaupt's negligence in causing
the accident.”



ADMISSION DOES NOT DEFEAT CLAIM
Kansas State Bank & Trust Company v. Specialized Transportation Services,

819 P.2d 587 (1991)—KANSAS

• “When a third party asserts a negligent retention and supervision claim against 

an employer, liability results not because of the employer-employee relationship, 

but because the employer had reason to believe that an undue risk of harm to 

others would exist as a result of the employment of the alleged tortfeasor.”

Marquis v. State Farm Fire & Cas., 961 P.2d 1213 (1998)—KANSAS

• “Because the torts of negligent hiring, retention, or supervision are recognized in 

Kansas as separate torts that are not derivative of the employee's negligence, 

an admission that the employee was acting within the scope of his or her 

employment does not preclude an action for both respondeat superior and 

negligent entrustment or negligent hiring, retention, or supervision.”



ADMISSION DOES NOT DEFEAT CLAIM

Quynn v. Hulsey, 850 E.2d 725 (2020)—GEORGIA

• “Claims that an employer was negligent are divisible from 

claims that its employee was negligent, and so are capable of 

being assigned percentages of fault.”

• “Adherence to the Respondeat Superior Rule would preclude 

the jury from apportioning fault to the employer for negligent 

entrustment, hiring, training, supervision, and retention. Any 

allocation of relative fault among those persons at fault, which 

may include the plaintiff, could differ if one person's fault was 

excluded from consideration.”



THE COLORADO SITUATION 

• Ferrer v. Okbamicael, 390 P.3d 836 (2017) 

• Superfluous upon admission of vicarious liability

• Likely to be unfairly prejudicial 

• Confusing to jury 

• CRS 13-21-111.5(1.5): 

• Effective May 17, 2021

• “When an employer or principal acknowledges 

vicarious liability for an employee’s or agent’s 

negligence, a plaintiff’s direct negligence claims 

against the employer or principal are not barred.  A 

plaintiff may bring such claims, and conduct 

associated discovery, in addition to claims and 

discovery based on respondeat superior.”



CLAIM 

PREVENTION

 Thorough pre-employment screening 

Employee Handbook with clear 

examples of what actions are 

inappropriate

 Implement substance abuse policy

Ensure complete and proper training

Have clear/detailed complaint 

procedures 

Monitor conduct 

 Take action when warranted 



DON’T GET CARRIED AWAY 
Must be mindful not to dig too deep as 

you can violate other rules

Criminal conviction records (not arrests) 

Nature of crime

Time elapsed since conviction

Nature of the job 

Fair Credit Reporting Act (FCRA)

Notice requirements/permission



Unlike other 

employers, Federal 

Motor Carrier Safety 

Administration 

explicitly directs 

certain things that 

motor carriers must do 

before employing a 

driver



DRIVER QUALIFICATION 

FILE –INITIAL HIRE

Application for 
Employment-49 CFR 
391.21

Road Test Certificate or 
Equivalent-49 CFR 
391.31(e)



49 CFR 391.23-INVESTIGATION AND INQUIRIES
Motor vehicle record for 3 years-49 CFR 391.23(a)(1)

Information from previous FMCSA employers for 3 years-

49 CFR 391.23(a)(2) 

Safety Performance History records-49 CFR 391.23(i)(2) 

and 391.23(j)(3)



SPECIAL SITUATIONS
Entry-Level Driving Training-49 CFR 380.509(b)  

NEW-Moving Ahead for Progress in the 21st Century Act 

(MAP-21)

Longer Combination Vehicle (LCV) Driver Training 

Certificate or Certificate of Grandfathering-49 CFR 

380.401 and 49 CFR 380.11

Multiple-Employer Drivers-49 CFR 391.63

Skills Performance Evaluation Certificate-49 CFR 391.49



DRUG AND ALCOHOL 

SCREENING

Applies to: 

• Anyone employing CDL drivers to operate commercial 
motor vehicles (CMVs) on public roads

• CDL drivers who operate CMVs on public roads

• Interstate motor carriers

• Intrastate motor carriers

• Federal, State, and local governments

• Civic/religious organizations (disabled veteran transport, 
church groups, boy/girl scouts, etc.)



WHEN IS TESTING 

DONE? 
Pre-employment-49 CFR 382.301

Reasonable Suspicion/Cause-

49 CFR 382.307

Random-49 CFR 382.305

Post-Accident-49 CFR 382.203

Return-to-Duty-49 CFR 382.309

Follow up-49 CFR 382.311 



DRIVER QUALIFICATION FILE-

DURING EMPLOYMENT

Annual inquiry to state agencies for 

Driving Record-49 CFR 391.25(a) and (c)

Annual Review of Driving Record-49 CFR 

291.25(c)(2)

Annual Driver’s Certification of Violations-49 

CFR 391.27



MEDICAL EXAMINATION REPORT AND 

MEDICAL EXAMINER’S CERTIFICATE

49 CFR 391.43

Must be done by provider listed 

on National Registry of Certified 

Medical Examiners and 

documented 

Long form and short form (card)

Can find medically qualified, 

unqualified, or limited qualified

Pending changes to vision policy 
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Section 4: Importance of Effective 

Background Investigations 

• What is the role of background checks in negligent entrustment cases. 
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Review the Basics: Driver Qualification file

Basic Driver Qualification File Checklist (49 CFR Part 391) 

The file must include:

• Application for Employment (§391.21) – The application must be made on a form furnished by the motor 

carrier and signed by the driver.

• Motor Vehicle Records (§391.23) – Obtain a copy of the motor vehicle record(s) from each state where a 

driver held a motor vehicle operator’s license or permit during the preceding three years and obtain an 

MVR each following year, covering the past 12 months.

• Employment Verification (§391.23) – Investigate the driver’s safety performance history with DOT-

regulated employers during the prior three years – general driver identification and employment 

verification, details regarding accidents, and information regarding violations of DOT drug and 

alcohol testing regulations. (Note: FMCSA Clearinghouse will be three years old January 2023).

• Road Test Certificate (§391.31) or Equivalence (§391.33) – All drivers must be given a test to evaluate 

and determine whether they are capable of operating the commercial motor vehicles assigned to them.

• Medical Examiner’s Certificate (§391.43) – The driver must pass a medical examination conducted by a 

licensed medical examiner. 

• Annual Review of Driving Record (§391.25) – The motor carrier must annually review/certify the driving 

records for all drivers operating a commercial vehicle to determine whether or not they meet the minimum 

requirements for safe driving and have no disqualifying offenses pursuant to 49 CFR section 391.15. 

• Annual Record of Violations (§391.25) – At least once every 12 months, a motor carrier must require each 

driver that it employs to prepare and furnish a list of all violations of motor vehicle traffic laws and 

ordinances.

https://admin.hireright.com/blog/2015/10/using-insurance-mvrs-for-hiring-purposes-a-risky-practice/
https://admin.hireright.com/blog/2015/11/pros-and-cons-of-the-various-drug-testing-specimens/
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Drug Testing

• Drivers must be part of a DOT random testing pool—numerous 
organizations offer that service

• On February 27, 2022, the U.S. Department of Transportation 
(USDOT) issued a proposal in the Federal Register on “Procedures for 
Transportation Workplace Drug and Alcohol Testing Programs: Addition of 
Oral Fluid Specimen Testing for Drugs” to add oral fluid testing to the 
existing urine drug testing for safety-sensitive transportation employees 
subject to drug testing under Part 40 of Title 49 of the Code of Federal 
Regulations.

• This proposal will help employers combat employee cheating on urine 
drug tests, provide a more economical and less intrusive means of 
achieving the safety goals of the program, and include other provisions to 
update the USDOT’s regulation and to harmonize with the 
new Mandatory Guidelines for Federal Workplace Drug Testing Programs 
using Oral Fluid established by the U.S. Department of Health and 
Human Services (HHS).

https://www.transportation.gov/
https://www.regulations.gov/document/DOT-OST-2021-0093-0001
https://www.transportation.gov/odapc/part40
https://www.federalregister.gov/documents/2019/10/25/2019-22684/mandatory-guidelines-for-federal-workplace-drug-testing-programs-oralfluid
https://www.hhs.gov/
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Numerous Sources of Information for 

Trucking Firms

• Federal Motor Carrier Safety Administration (FMCSA) Drug & Alcohol

Clearinghouse.

• Pre-employment Screening Program (PSP) reports from FMCSA contains
crash and accident data and inspection data

Not linked to MVR reports and does not contain everything a MVR contains .

Not required but is a common practice.

• Motor Vehicle Record (MVR) reports directly from  states or third party

service providers.

New rule closing loophole where a driver could keep state commercial license 

even though FMCSA’s driving prohibition.

• Commercial Driver’s License Information System (CDLIS) reports

Enables state driver licensing agencies (SDLAs) to ensure that each 

commercial driver has only one driver license and one complete driver record.

• Background Screening firms.
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Going Beyond the Basics

• In most cases, there has been a death or substantial injury meaning  a 

great deal at stake.

• Plaintiff's attorneys will typically do a “Monday morning quarterback” 

postmortem on the entire process, working backwards to see if employer 

failed to find or react to “red flags” during the  hiring, training, retention 

and supervision process.

• Defense will typically view the process from the perspective of what was 

reasonable at the time  of hire—did the trucking firm follow the rules and 

engage in reasonable procedures in the process.

• When it comes to hiring, debate as to whether there is a generally 

accepted industry standard on what should be done in addition to the 

statutory and regulatory requirements such as a Driver Qualification file.

• Difference between an industry practice and a standard of care.
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What Else Can Trucking Firms Do in Addition to 

Qualification File and Alcohol and Drug Testing? 

• Seven-year criminal search of jurisdictions located by add past address tools.

Inherent drawback—truck drivers by definition travel a great deal).

• Multi-State/Multi-Jurisdictional Search (sometimes called “National Criminal file”).

These are large databases with both false positives and false negatives and 

in many states, are not complete, accurate or up to date but still an excellent 

source of extra protection that can lead to helpful information.

If there is a “hit,” the actual Court file must be reviewed to determine identity 

and the facts of the case.

• Sex offender searches (often included in the “National Criminal  File”).

• Ongoing monitoring of MVR record (also known as a pull program) where 
employers are notified of traffic violations.

• Ongoing (or infinity) screening where the National Criminal file is run periodically 
post-hire to determine if there is a new violation.

• IMPORTANT: All of these searches subject to the federal Fair Credit Reporting Act 
(FCRA) and many state law equivalents as well as EEOC rules on the fair use of 
criminal records.
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Cost of Additional Measures Beyond Those 

Required by Law 

• Additional measures that can be used are relatively inexpensive,

especially compared to potential liability.

• In addition, when FCRA passed, there was a truck driver exception to the

need for written authorization.  Transportation industry can operate on

oral consents, although probably best practice to obtain written consents

due to access requirements to federal databases.

• Delays in hiring in getting additional information is generally not a factor

since done along with other hiring processes.
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Need to Carefully Vet Solution Providers

• In selecting a firm or solution provider, need to consider numerous factors 

in addition to price:

Experienced in the area—should have staff that is extremely knowledge about 

the subject.

Has software solutions that meet your needs.

If a background screening provider, helps to establish if they are accredited by 

the Professional Background Screening Association (PBSA) at 

https://thepbsa.org/.  

Have you checked their references.

https://thepbsa.org/


RECORDKEEPING

These cases can be won or lost on good or poor

recordkeeping

Organized documentation

Ensure you have all files

Prompt investigation of an incident and

documentation of employer action

Know your client’s records retention policy



DISCOVERY STRATEGIES-DEFENSE

Obtain/review DQ file early

Obtain/review any and all 
training records 

 Materials administered from training

 Test scores/certificates of 
completion 

Obtain Protective Order as to 
DQ/Personnel file

Work with client on any training 
materials containing proprietary 
information  



CHALLENGES FOR 

DEFENSE COUNSEL 
Keep the jury focused on the

accident in question / limit
distractions

Make the necessary SJMs or
Motions in Limine

Try the case on the facts

Emphasize employee
competency if able

Effective cross of “Standard of
Care” expert

Avoid the “Reptile”



INTERPLAY WITH PUNITIVE DAMAGES 

Permitted in most states 

Sometimes not insurable 

Capped in some jurisdictions; always 
subject to due process  

Very high standard

Generally speaking, vicarious liability 
does not apply (some exceptions) 

“Corporate complicity” 



Discovery Requests to 
Discover Driver Incompetence

• Driver Qualification File (49 CFR 391.51)
• Driver Application

• Employment Verification

• Motor Vehicle Record

• Driver’s License

• Certificate of Driver’s Road Test

• Certificate of Motor Vehicle Violations/Accidents

• Annual Review of Driving Record

• Medical Examiner’s Certificate/Medical Records

• Drug Screening



Driver’s Qualification File Checklist

FMCSR establish minimum look back periods



Discovery Requests to 
Discover Driver Incompetence

• Independent Discovery of Motor Vehicle Record
• Interrogatories
• Background Checks

• Driver Training Records
• Initial Training
• Ongoing Training
• Remedial Training

• Prior Accident Reports/Investigation
• Include property damage on top of personal injury



Discovery Requests to 
Discover Driver Incompetence

• Driver’s Logs
• Minimum of 8 days prior to accident

• Any auditing of driver’s logs

• Electronic Sources 
• Dash Cam

• Black Box

• Driver’s Logs

• GPS Tracking 



Evidence of Motor Carrier Incompetence

https://safer.fmcsa.dot.gov/



Defenses Commonly Raised

• Irrelevant/Claims Should be Dismissed
• Based upon company’s admission of respondeat superior

• Plaintiff Elects Chosen Remedy
• Any non-merit motion is improper, as Plaintiff can plead in alternative

• Plaintiff entitled to discovery on all claims

• Plaintiff has until time jury submission to decide what claim to elect



Trial Implications for Plaintiff

• Establish what the case is about: not a single incident, but an ongoing
act of corporate malfeasance

• Embracing the truck driver as a co-victim of company’s actions
• Cannot excuse driver’s actions, but must demonstrate true source of harm

• Know if and when to hit the brakes
• Withdrawal/limiting instructions
• Don’t risk a mistrial by getting to point where you cannot pursue claim and

bell cannot be unrung



ISSUES AT TRIAL-APPORTIONMENT 

In venues where claims for negligent hiring, retention, supervision are 

considered duplicative, you will likely see this:



ISSUES AT TRIAL-APPORTIONMENT 

In venues where claims for negligent hiring, retention, supervision are 

permitted to proceed as separate claims, you will likely see this:



IMPACT OF CLAIMS ON 
NUCLEAR VERDICTS

Verdict over $10 million, 

disproportionate to loss 

claimed

Punitive/exemplary damages

Generated out of anger/fear 

Motor carrier versus driver often 

the target



DZION V. AJD BUSINESS SERVICES INC. 
$1 billion verdict ($100 m compensatory, $900 m 

punitive)

 Nassau County, Florida on August 20, 2021

 5 day trial; 4 hour deliberations

 Sep. 4, 2017-Semi flipped, traffic at standstill when another 
semi crashed into vehicle of U of N. Florida student

 Factors: 

 Driver for AJD did not have valid CDL, driving over HOS 
and distracted by cell phone

 Post crash investigation showed that AJD conducted 
no investigation into fitness for employment 

 Driver for Kahkashan had cruise set for 70 mph, 

allegedly distracted, could not read English



BLAKE V. WERNER ENTERPRISES

$89.7 million verdict

Harris County District Court, Texas, Oct. 1, 2018

Pickup truck lost control in icy conditions, 

crossed 42 foot wide grassy median, struck by 

Werner semi heading in opposite direction  

Factors:

New driver working as trainee

Trainer was asleep in berth at time of crash

Had not completed training on driving in bad 
weather 



TORT REFORM EFFORTS 

 Texas Commercial Auto Reform Bill 

 Effective Sept. 1, 2021 

 Require bifurcation of lawsuits involving 

punitive damages

 Limits testimony regarding 

driver/company’s past violations 

Centers proof at trial for compensatory 

on that MVA alone

 Goal is to dent the use of reptile theory 



Contact Information

Sarah E. Hansen

Burden Hafner & Hansen

seh@bhhattorneys.com

Lester S. Rosen

Employment Screening Resources (ESR) 

lsr@esrcheck.com

Michael Serra

Langdon & Emison

mserra@lelaw.com
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