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Defending Cases Rooted 
in Circumstantial 
Evidence
EXCLUDING AND PREVENTING SPECULATIVE FACTS AND INFERENCES



Defining circumstantial evidence
Evidence that tends to prove a fact by proving other events or circumstances which afford a 
basis for a reasonable inference of the occurrence of the fact at issue.

Do I have evidence that it rained last night even though I did not see it rain? (it’s wet outside)

How can I prove you broke into my house if I did not see you there? (your fingerprints are all 
over my house)

How can Plaintiff prove the car accident caused his injury? (no prior x-rays showing any injury)



Standards governing permissible 
inferences from circumstantial evidence
Circumstantial evidence is evidence that only tends to establish a fact; it must be such as to 
reasonably establish that fact rather than anything else.

Circumstantial evidence is the testimony of a witness who has seen or heard the facts to which 
the witness testifies, from which such facts, if believed, you may find other facts to exist, that 
are reasonable and believable to you in the light of your experience.  When circumstantial 
evidence is relied upon to establish a fact or theory, it must be such as to reasonably establish 
that fact or theory rather than anything else.

Georgia Pattern Jury Instruction 02.110



Rather Than Anything Else
Do I have evidence that it rained last night even though I did not see it rain? (it’s wet outside)

Alternatively, I could have left the sprinklers on.

How can I prove you broke into my house if I did not see you there? (your fingerprints are all 
over my house)

Alternatively, I had previously invited you to my house.

How can Plaintiff prove the car accident caused his injury? (no prior x-rays showing any injury)

Alternatively, no prior confirmation but evidence of prior accidents.



Only Reasonable Inference
Before a plaintiff in a civil case can have a verdict in his favor supported solely by circumstantial 
evidence, such evidence must be such as to reasonably establish the theory relied upon, and to 
preponderate to that theory rather than to any other reasonable hypothesis.  Southern Ry. Co. v. 
Georgia Kraft Co., 258 Ga. 232 (1988).

What is the probative value of circumstantial evidence that merely infers a fact?  At the 
summary judgment stage, it has no probative value.  Patterson v. Kevon, LLC, 304 Ga. 232 (2018).  
The evidence only demands proof if it is consistent with the propounded hypothesis and 
inconsistent with all other reasonable theories.  



More Likely Than Not
Before circumstantial evidence can have any probative value to rebut or contradict direct and 
positive testimony of an unimpeached witness of the alleged facts in question, such evidence 
must point at least more strongly to a conclusion opposite to the direct testimony; it is not 
sufficient that such circumstantial evidence points equally one way or the other.  Handberry v. 
Manning Forestry Services, LLC, 353 Ga. App. 150 (2019).

Before a plaintiff in a civil case can have a verdict in his favor supported solely by circumstantial 
evidence, such evidence must be such as to reasonably establish the theory relied upon, and to 
preponderate to that theory rather than to any other reasonable hypothesis.



III. Issues proved with circumstantial 
evidence

A. Liability

B. Causation

C. Motive

D. Accident reconstruction

E. Contents of missing documents



Liability
Res Ispa Loquitor

◦ Some states no longer permit Res Ispa Loquitor to establish negligence.  “a short-circuited analysis 
requiring quantum leaps of faith and logic and smacking of rank speculation.”

◦ The mere existence of an injury, without more, is not enough to establish a proprietor's liability. Ford v. 
Bank of Am. Corp., 277 Ga. App. 708 (2006)

◦ Plaintiff’s affirmative burden of proof is higher than simply showing an accident occurred. Dawkins v. 
Doe, 263 Ga. App. 737 (2003)



Liability
Slip and Fall

◦ Superior Knowledge
◦ The true ground of liability is the landowner's superior knowledge of the perilous condition and the danger therefrom to persons

coming upon the property.”  Barnes v. Morganton Baptist Ass'n, Inc., 306 Ga. App. 755, 758 (2010).
◦ Constructive Notice

◦ How long has the hazard been present?
◦ Surveillance footage (another reason it’s important your client implement a retention policy).
◦ Was the alleged hazard preserved for later testing

◦ What are the premises owner’s policies and procedures for inspecting?
◦ How well documented are the inspections?



Causation
Car Accident

◦ Plaintiff was involved in a car accident.  His x-rays show a herniated disc.  Doctor concludes that the 
accident must be the proximate cause of his injury.

◦ But. . . Plaintiff neglects to tell doctor about his four prior car accidents, his two worker’s comp claims, 
his glory days playing football, and that he’s a weekend warrior at his local CrossFit gym.  

Food Poisoning
◦ Plaintiff eats at your restaurant.  Two days later, becomes violently ill.  Doctor infers that your food was 

contaminated.  

◦ But. . . Plaintiff neglects to mention all of the other food he ate the 24 hours prior to visiting your 
restaurant and the 24 hours after leaving.  



Motive
Much more difficult to establish with circumstantial evidence.

However, Courts have held that a jury may infer someone intends the natural consequences of 
their actions.



Accident Reconstruction
ECM Data is critical circumstantial evidence in Trucking cases

Experts can infer whether the driver was distracted or even impaired by the data extracted from 
the ECM.

Similarly, tire marks can also illustrate



Contents of Missing Documents
Cross-reference to other documents

◦ Are the contents of the missing documents referenced or inferred by another document?

Witness Testimony
◦ Courts have allowed witnesses to testify to the contents of documents that have been destroyed or 

otherwise missing (especially if the result of the opposing party).  Best Evidence

Spoliation
◦ Adverse Inference



Circumstantial Evidence in Discovery



• For Social Media, it is essential to collect EVERYTHING, such 
as all:

• IMAGES, 
• METADATA, 
• EMBEDDED CONTENT, 
• OFF-SITE LINKS, 
• RELATED POSTS OR TWEETS, AND 
• ANYTHING ELSE ON A PAGE THAT CAN HELP 

AUTHENTICATE ANY ITEM. 



User Profiles

• User profiles, especially information from when 
an account was created can capture some of 
the most useful and incriminating evidence. 

• Users are asked to supply personal and 
identifying information
• Addresses 
• DOB
• Passwords
• Places visited 
• Photographs





IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
 

PETER G. TSANACAS   §  
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v.      § CAUSE NO. 4:17-cv-00306-ALM 
      § 
      § 
AMAZON.COM, INC., AMAZON   § 
WEB SERVICES, INC. and   § 
CHRIS LEATH    § JURY IS DEMANDED 
 



• Circumstantial evidence:

• Match.com, 
• LinkedIn.com
• Amazon.com
• Facebook.com
• Text messages
• Emails
• Remote login information
• Location information
• Metadata
• And more….



Fake Emails



• Risks of Social Media Evidence

• Social media access using company computers
• Abuse of access rights by employees
• Corporate and personal liability

• Dallas Police Officer example – anonymous 
account discovered by enticing the officer to 
click on a link



• Case examples of circumstantial evidence 
authenticating and identifying communications

• UNITED STATES V. SIDDIQUI, 235 F.3D1318 (11TH CIR.2000) 
• E-MAILS PROPERLY AUTHENTICATED WHEN THEY INCLUDED DEFENDANT’S E-MAIL 

ADDRESS, THE REPLY FUNCTION AUTOMATICALLY DIALED DEFENDANT’S E-MAIL 
ADDRESS AS SENDER, MESSAGES CONTAINED FACTUAL DETAILS KNOWN TO 
DEFENDANT, MESSAGES INCLUDED DEFENDANT’S 625*625 NICKNAME AND OTHER 
METADATA.

• DICKENS V. STATE, 175 MD.APP. 231, 927 A.2D 32 (2007) 
• THREATENING TEXT MESSAGES RECEIVED BY VICTIM ON CELL PHONE WERE 

PROPERLY AUTHENTICATED WHEN CIRCUMSTANTIAL EVIDENCE PROVIDED 
ADEQUATE PROOF MESSAGE WAS SENT BY DEFENDANT.

• IN RE F.P.,878 A.2D91, 93-95 (PA.SUPER.CT.2005) 
• INSTANT MESSAGES PROPERLY AUTHENTICATED THROUGH CIRCUMSTANTIAL 

EVIDENCE INCLUDING SCREEN NAMES AND CONTEXT OF MESSAGES AND 
SURROUNDING CIRCUMSTANCES. 



• State of Connecticut vs. Eleck case highlights best 
practices to collect circumstantial evidence of social 
media

• The precise issue raised here is whether the defendant adequately 
authenticated the authorship of certain messages generated via Judway’s
Facebook account.

• The need for authentication arises in this context because an electronic 
communication, such as a Facebook message, an e-mail or a cell phone text 
message, could be generated by someone other than the named sender. 

• This is true even with respect to accounts requiring a unique user name and 
password, given that account holders frequently remain logged in to their 
accounts while leaving their computers and cell phones unattended.

• Additionally, passwords and website security are subject to compromise by 
hackers. Consequently, proving only that a message came from a particular 
account, without further authenticating evidence, has been held to be 
inadequate proof of authorship. 



• State of Connecticut vs. Eleck cont’d. 

• The court determined that a simple printout of the 
Facebook items did not authenticate the data, 
ruling that it was incumbent on the defendant, as 
the proponent, to advance other foundational proof 
(circumstantial evidence) to authenticate the 
Facebook messages



5th Circuit Pattern Jury Charge

3.3 Evidence 

• The evidence you are to consider consists of the testimony of the witnesses, the 
documents and other exhibits admitted into evidence, and any fair inferences 
and reasonable conclusions you can draw from the facts and circumstances that 
have been proven. 

• Generally speaking, there are two types of evidence. One is direct evidence, such 
as testimony of an eyewitness. The other is indirect or circumstantial evidence. 
Circumstantial evidence is evidence that proves a fact from which you can 
logically conclude another fact exists. As a general rule, the law makes no 
distinction between direct and circumstantial evidence, but simply requires that 
you find the facts from a preponderance of all the evidence, both direct and 
circumstantial.



5th Circuit Pattern Jury Charge
3.3 Evidence 

• The evidence you are to consider consists of the testimony of the witnesses, the 
documents and other exhibits admitted into evidence, and any fair inferences 
and reasonable conclusions you can draw from the facts and circumstances that 
have been proven. 

• Generally speaking, there are two types of evidence. One is direct evidence, such 
as testimony of an eyewitness. The other is indirect or circumstantial evidence. 
Circumstantial evidence is evidence that proves a fact from which you can 
logically conclude another fact exists. As a general rule, the law makes no 
distinction between direct and circumstantial evidence, but simply requires that 
you find the facts from a preponderance of all the evidence, both direct and 
circumstantial.





Thank you!
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