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INTRODUCTION

• Citizen suit track record in the Trump era 

• Governing provisions in federal environmental 

statutes 

• Statutory and non-statutory prerequisites

• Citizen suits under state laws

• Best practices to minimize the risk of litigation

• Effective defense strategies 

• Settlement and attorneys’ fees
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CITIZEN SUITS ─ TRUMP ERA

High volume of citizen suits – expected to continue

Three general categories:

• Violations of permits, orders, statutory 

requirements

• Compelling federal agencies to comply with non-

discretionary legal duties

• Challenges to changes in administration policies

(e.g., Clean Water Rule litigation)

Last two categories have seen a significant increase in 

citizen suits since 2016
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CITIZEN SUITS ─ TRUMP ERA

Important Developments On The State Level

• State Attorneys General are becoming much more 

active in taking legal actions using citizen suits and 

parallel legal mechanisms.  Typical examples:

• May 2018 – Preserving clean car rules and 

California auto efficiency standards

• July 2018 – Addressing suspension of “glider rule” 

regulating certain trucks

• Some states are also moving to “fill the gap” in federal 

regulation by enacting new laws or increasing state 

enforcement actions

(e.g., new California wetlands permit system)
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CITIZEN SUITS ─ TRUMP ERA

Recent Administration Policies Potentially Affecting Citizen Suits

• New DOJ Policies in DOJ Cases: (1) no third party 

payments, and (2) avoid Supplemental Environmental 

Projects (SEPs) in actions against governments

• Open question regarding DOJ citizen suit positions

• Increased review of attorneys’ fees

• DOJ targeting of some law firms that bring multiple, 

repetitive lawsuits

• In May 2018, DOJ filed comments challenging many 

aspects of three CWA stormwater settlements in 

California filed by a Pennsylvania law firm
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CITIZEN SUIT PROVISIONS IN FEDERAL 

ENVIRONMENTAL STATUTES 

• Clean Water Act (CWA), 33 U.S.C.§1365(a)(1).

• Clean Air Act (CAA), 42 U.S.C.§7604(a).

• Other statutes: 

• Safe Drinking Water Act (SDWA)

• Endangered Species Act (ESA)

• Toxic Substances Control Act (TSCA)

• Resource Conservation and Recovery Act (RCRA)

• Special case – National Environmental Policy Act 

(NEPA)
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STATUTORY PREREQUISITES TO SUIT

Proper Written Notice -- Jurisdictional

• Each federal citizen suit requires that the citizen provide 

written pre-lawsuit notice to the alleged violator of the 

precise lawsuit grounds and then wait a prescribed period 

before filing suit

• Key disclosures need to be made regarding the violator, 

specific standard/order being violated, dates and locations 

of each alleged violation

• E.g., 40 C.F.R. § 135.3 (Clean Water Act)

• The “waiting periods” (60 or 90 days) are mandatory

• Classic example:  City of Imperial Beach v. International 

Boundary & Water Commission, 356 F. Supp. 3d 1006 

(S.D. Cal. 2018).
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STATUTORY PREREQUISITES TO SUIT

The Gwaltney doctrine:  Alleged violations must be 

continuing on the date that a citizen lawsuit is filed

• Gwaltney of Smithfield, Inc. v. Chesapeake Bay 

Foundation, 484 U.S. 49 (1987)

Implications:

• Important to act quickly on receipt of notice

• Many creative ways to terminate alleged violations

• Keep eye out for “multiple law” sets of violations

• Avoid interim or non-permanent “fixes”
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STATUTORY PREREQUISITES TO SUIT

Government Enforcement Action Bars

• Each citizen suit provision bars a citizen suit if a state 

or EPA is pursuing certain types of enforcement 

actions for the same alleged violations

• These statutory bars vary by law (examine them 

carefully):

• Some require judicial actions, while others also erect a 

bar even for administrative enforcement actions

• Some require filing; others also require diligent 

prosecution

• These enforcement bars present important strategic 

opportunities 
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NON-STATUTARY PREREQUISITE TO SUIT

• Generally no statutory constraints on standing – any 

“person” or “citizen” may bring an action.

• Article III “case or controversy” requirement to 

demonstrate “injury in fact.”
• Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).

• Friends of the Earth v. Laidlaw Environmental Services, 

528 U.S. 167 (2000). 

• Summers v. Earth Island Institute, 490 F. 3d 687 (2009).

• Friends of the Earth v. Laidlaw Environmental Services, 

528 U.S. 167 (2000). 

• Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139 

(2010).
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STANDING – RECENT DEVELOPMENTS

• Clapper v. Amnesty International USA, 568 U.S. 398 

(2013), 

• Risk of injury can be sufficient for standing, so long as 

the risk is “certainly impending,” not speculative, and 

is “fairly traceable” to the statutory violation for which a 

plaintiff seeks relief. 

• Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016) involving 

Fair Credit Reporting Act of 1970.

• Plaintiff met the Lujan requirement that injury-in-fact 

must be particularized, but not the requirement that it 

also must be concrete, i.e., it must actually exist.
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SIGNIFICANT RECENT COURT DECISIONS 

The Dynamic Nature of Citizen Suit Jurisdiction

Typical Illustration:  Clean Water Act – Case Law

Limiting Jurisdiction:  Askins v. Ohio Dept. of Agriculture

809 F.3d 868 (6th Cir. 2016)

• Case involved discharges from animal feedlot 

• Owners filed citizen lawsuit alleging Ohio was violating 

CWA by having an unapproved Ohio regulatory 

agency issue permits

• Sixth Circuit:  Challenges to state regulators for 

violating CWA procedural regulations are not 

actionable in a citizen suit
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SIGNIFICANT RECENT COURT DECISIONS 

Expanding Clean Water Act Jurisdiction?

Upstate Forever v. Kinder Morgan Energy Partners

887 F.3d 637 (4th Cir. 2018)

Hawaii Wildlife Fund v. County of Maui

886 F.3d 737 (9th Cir. 2018)

• Ninth and Fourth Circuits:  A point source discharge into 

groundwater that eventually leads into surface water is 

prohibited without an NPDES permit 

• Upstate:  Spill from underground gas pipeline into 

groundwater is actionable

• Hawaii:  Sewage injection into groundwater is actionable
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SIGNIFICANT RECENT COURT DECISIONS 

Expanding Clean Water Act Jurisdiction?

• Circuit Split Develops:  Kentucky Waterways Alliance 

v. Kentucky Utilities Co., 905 F.3d 925 (6th Cir. 2018)

• Leaching of pollutants from coal ash ponds into 

groundwater leading to navigable waters is not 

actionable

• Supreme Court accepts certiorari of Maui case

• Fully briefed – oral argument set on November 6, 

2019
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SIGNIFICANT RECENT COURT DECISIONS 

New Frontier – Climate Change Litigation

• Citizen Suits:  Polar Bear Endangered Species Act

Litigation

• City/County Tort Litigation

• Plaintiffs: public agencies (many suits)

• Defendants: fossil fuel companies

• Theories:  Nuisance, trespass, strict tort (failure to warn)

• Recent federal dismissal – political question doctrine

City of Oakland v. BP P.L.C.

U.S. District Court (N.D. Cal.)

Order issued 6/25/18
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SIGNIFICANT RECENT COURT DECISIONS 

Landmark Climate Change Case:

• Juliana v. United States, 217 F. Supp. 3d 1224 (D. Ore. 

2016)

Juliana Court held:

• 21 youth plaintiffs stated claims for substantive due process 

violation and harm to public trust assets against federal 

government

• District Court found that a climate system capable of 

sustaining human life is a fundamental right protected by 

due process (danger creation theory)

• Pennsylvania Court disagrees:  Clean Air Council v. 

United States, 362 F. Supp. 3d 237 (E.D. Pa. 2019)



21

CITIZEN SUITS UNDER STATE LAW

• California’s Proposition 65 – the Safe Drinking Water and 

Toxic Enforcement Act of 1986, Cal. Health & Safety Code 

Sections 24000-2617

• State consumer warning requirements for exposure to 

listed carcinogens and reproductive toxicants

• Private enforcement actions can result in recovery of 

penalties and attorneys fees

• California Environmental Quality Act (CEQA), Cal. Pub. 

Resources Code Section 21000-21189.57

• Successful challenges to land use planning decisions 

can result in recovery of attorneys’ fees under California 

private attorney general doctrine.

• Other state laws
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EFFECTIVE DEFENSE STRATEGIES –

EARLY CHALLENGES TO PLEADINGS

• Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. 

Iqbal, 556 U.S. 662 (2009).

• Federal complaint must contain sufficient factual matter, accepted 

as true, to “state a claim to relief that is plausible on its face,” to 

survive a motion to dismiss under FRCP 12(b)(6). 

• See also Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097 

(9th Cir. 2008) (plaintiff must “give the defendant fair notice of 

what the … claim is and the grounds upon which it rests.”)

• Starr v. Baca, 633 F.3d 1191 (9th Cir. 2011). 

• “Difficult to know” when to apply Twombly-Iqbal versus notice 

pleading standard - allegations must be sufficiently detailed to 

give fair notice to the opposing party of the nature of the claim, 

and sufficiently plausible that it is not unfair to require the 

opposing party to be subjected to the expense of discovery. 
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MOOTNESS AND ABSTENTION 

DOCTRINES

Mootness Doctrine

• Mootness – based on subject matter jurisdiction – can be raised any 

time during the pendency of a citizen suit

• Compare Gwaltney (which is applicable on the date suit is filed) with 

mootness (which can apply any time thereafter)

• General Rule: Injunctive and declaratory relief claims are moot when 

a case no longer presents a live controversy for which the court can 

give meaningful relief

• Civil Penalties: This remedy is moot when the claims can no longer 

be expected to recur, with a more stringent standard applied when 

voluntary cessation occurs

Friends of the Earth v. Laidlaw Envtl. Servs.

528 U.S. 167 (2000) 
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MOOTNESS AND ABSTENTION 

DOCTRINES

Primary Jurisdiction

• A court will decline to decide issues within the special 

competence of an administrative agency – court examines 

types of issues, the possibility of conflicting orders, the stage 

of agency proceedings and the type of relief sought

• This doctrine has been used to dismiss RCRA citizen suits 

that involve parallel state or federal agency cleanup actions

E.g.: Friends of Santa Fe County v. LAC Minerals, Inc.

892 F. Supp. 1333 (D.N.M. 1995)
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MOOTNESS AND ABSTENTION 

DOCTRINES

Burford Abstention

• A court will abstain where (1) federal review would be 

disruptive of state efforts to establish a coherent public 

policy, and (2) timely and adequate state court review is 

available

• This doctrine has also been applied to bar RCRA citizen 

lawsuits, particularly in situations in which a state agency 

is investigating and determining a remedy for waste 

cleanup and a court is asked to adopt a remedy that 

would undercut those efforts

E.g.: Davies v. National Co-op Refinery Association

963 F. Supp. 990 (D. Kan. 1997)
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BEST PRACTICES TO MINIMIZE RISKS 

OF CITIZEN SUITS

• Work with clients to proactively develop policies and 

procedures to avoid the risks of citizen suits

• If violations occur (and may recur) and government 

agencies initiate an investigation and enforcement 

action, analyze the best options for barring a later 

citizen suit

• If a citizen suit is filed, advise the client to retain key 

technical experts as soon as possible

• Make an early determination of the realistic cost of 

potential injunctive relief, civil penalties and attorneys’ 

fee awards 
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SETTLEMENT AND ATTORNEYS’ FEES

Settlement

• Many cases settle at an early stage – particularly those 

involving fairly straightforward issues, such as stormwater 

violations

• When settling, keep in mind:

• Many plaintiffs have elaborate consent agreements – be 

careful what you agree to and negotiate all provisions

• It is in your client’s interest to have a good “nexus” 

connection for any Supplemental Environmental Projects 

(“SEPs”)

• Research settlement provisions that other defendants 

have been able to negotiate in consent orders

• Be ready to “walk” if plaintiff demands too much
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SETTLEMENT AND ATTORNEYS’ FEES

Attorneys’ Fees

• All of the citizen suit authorizations contain some 

form of a “prevailing party” attorneys’ fee provision

E.g.: 33 U.S.C. § 1365(d) – CWA

42 U.S.C. § 6972(e) – RCRA

• In practice, it is extremely rare that a court will assess 

attorneys’ fees against a losing citizen or public 

interest plaintiff

• However, such awards have been granted 

occasionally in unusual situations
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SETTLEMENT AND ATTORNEYS’ FEES

Ringling Bros. Circus Litigation

Animal Welfare Institute v. Feld

944 F. Supp. 2d 1 (D.D.C. 2013)

(Entitlement to fees)

• Underlying case involving alleged mistreatment of 

elephants found to be “frivolous, unreasonable and 

groundless”

• After several rounds of litigation, plaintiff eventually 

settled attorneys’ fees, costs and sanctions for about 

$16 million
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CONCLUSIONS

• Renewed relevance of citizen suits in current 

enforcement climate

• The importance of geographic and 

jurisdictional distinctions

• Early consideration of both procedural and 

merits issues is crucial

• The need for rigorous regulatory compliance



31

CONTACT INFORMATION

Kevin T. Haroff
(415) 684-9359

kharoff@martenlaw.com

www.martenlaw.com 

Skip Spaulding

(415) 954-4918

sspaulding@fbm.com

www.fbm.com


