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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about CLE credit processing call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Introduction:  The Search for Fatal 
Dissimilarities 

Wal-Mart v. Dukes (2011): 

 

“What matters to class certification ... is not the raising of common ‘questions’ – 

even in droves – but, rather the capacity of a classwide proceeding to generate 

common answers apt to drive the resolution of the litigation. Dissimilarities within 

the proposed class are what have the potential to impede the generation of 

common answers.” 

 

“Fatal dissimilarity . . . that would make the class-action device inefficient or 

unfair.”  Richard Nagareda, Class Certification in the Age of Aggregate Proof, 84 

N.Y.U. L. Rev. 97, 107 (2009).  
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Introduction:  The Search for Fatal 
Dissimilarities 

Wal-Mart v. Dukes (2011): 

 

“[A] class cannot be certified on the premise that Wal-Mart will not be entitled to 

litigate its statutory defenses to individual claims” 

 

 - Due Process 

 

 - Rules Enabling Act 
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What kinds of defenses/counterclaims create 
predominance problems?  

 

- Raise individualized factual questions (factual variation) 

 

- Choice of law issues (legal variation) 

 

- Illustration:  Richards v. Delta Airlines (D.C. Cir. 2006) 

 

 

 

8 



Affirmative Defenses:  Contract Defenses 

 

- Plaintiffs’ breach (e.g., non-payment) 

 

- Accord and satisfaction 

 

- Voluntary payments 

 

- Ratification and waiver 
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Affirmative Defenses:  Tort Defenses 

 

- Comparative / contributory negligence 

 

- Assumption of risk 

 

- Immunity defenses 
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Affirmative Defenses:  Procedural Defenses 

 

- Statute of Limitations 

 

- Accrual 

 

- Discovery Rule 

 

- Equitable Tolling 

 

- Laches 

 

- Arbitration and forum selection clauses 
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Affirmative Defenses:  Damages 

 

- Proximate causation 

 

- Set off 

 

- Are individualized damages issues less relevant? 

 

- Effect of Comcast, Tyson Foods 
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 Lower courts have gotten the message 

 

“The culmination of the movement by courts—away from a presumptively pro-

plaintiff view to the more restrictive approach today—was most recently summed 

up by the Supreme Court . . . Endorsing its view from Wal–Mart and Falcon, the 

Court in Comcast reiterated that the certification analysis ‘will frequently entail 

overlap with the merits of the plaintiff’s underlying claim,’ as the class 

certification analysis ‘generally involves considerations that are enmeshed in the 

factual and legal issues comprising the plaintiff’s cause of action.’” 

 

In re Kosmos Energy Ltd. Securities Litigation, 299 F.R.D. 133, 138-39 (N.D. Tex. 

2014). 

 

 

Rigorous Analysis 
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 And are applying the directives  

 

“Going forward, the clear directive to plaintiffs seeking class certification—in any 

type of case—is that they will face a rigorous analysis by the federal courts, will 

not be afforded favorable presumptions from the pleadings or otherwise and must 

be prepared to prove with facts—and by a preponderance of the evidence—their 

compliance with the requirements of Rule 23.” 

 

In re Kosmos Energy Ltd. Securities Litigation, 299 F.R.D. 133, 138-39 (N.D. Tex. 

2014). 

 

 

Rigorous Analysis 
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 Courts place a higher burden on plaintiffs under Rule 23(b)(3) 

predominance analysis than under Rule 23(a) commonality  

 

 Relevant inquiry is to what extent the plaintiffs’ actions are pertinent 

to the court’s analysis and eventual determination of the defense 

 

 Example, EQT Production Co. v Adair  

 

 

 

Rigorous Analysis 
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Fatal Dissimilarities Post Wal-Mart 

Affirmative Defenses—Procedural 

  

 The affirmative defense’s interplay with the facts 

 

 A procedural defense with no bright line test—even when you lose you 

can win 

 

 Example, Novella  
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Fatal Dissimilarities Post Wal-Mart 

Affirmative Defenses—Threshold Issue 

 

 Potential of the affirmative defense to act as complete bar 

 

 Example, Google copyright cases 
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Fatal Dissimilarities Post Wal-Mart 

Affirmative Defenses—Statutory 

  

 Defenses raising issues that, if adjudicated, would cause issues to 

predominate over common questions 

 

 Example, securities cases in which varying degrees of investor 

knowledge across the class period can be used to defeat certification 
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Counterclaims:  Unique Problems 

 

- Specificity requirement 

 

- Jurisdiction 

 

- Procedural Issues 

 

- Plaintiffs’ responses 
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Counterclaims:  Specificity requirement 

 

- Basic tension:   

 

 “The potential assertion of counter claims against these few members of 

the proposed class cannot be allowed to defeat an otherwise valid class 

action when to do so would effectively deprive thousands of class 

members of the relief to which they are entitled. At the same time the 

rights of the defendant should be protected.’”  

 

 Partain v. First Nat’l Bank, 49 F.R.D. 56, 59 (M.D. Ala. 1973). 
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Counterclaims:  Specificity requirement 

 

- Courts thus require: 

 

- That counterclaims be non-speculative (or even actually brought) 

 

- That defendant be able to identify which absent class members are 

subject to the counterclaims (or at least how many) 

 

- Potential or hypothetical counterclaims are not enough 
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Counterclaims:  Specificity requirement 

 

- Illustrations: 

 

- Roper v. Consurve, Inc., 578 F.2d 1106 (5th Cir. 1978) 

 

- Heaven v. Trust Co. Bank, 118 F.3d 735 (11th Cir. 1997) 

 

- Gilkey v. Central Clearing Co., 202 F.R.D. 515 (E.D. Mich. 2001) 
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Counterclaims:  Rule 13 

 

- Permissive v. Compulsory counterclaims: 

 

 FRCP 13(a):  A pleading must state as a counterclaim any claim that—

at the time of its service—the pleader has against an opposing party if 

the claim: 

(A) arises out of the transaction or occurrence that is the subject 

matter of the opposing party's claim; and 

(B) does not require adding another party over whom the court 

cannot acquire jurisdiction. 
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Counterclaims:  Party Status of Class Members 

 

- Not Parties 

 

- Newberg on Class Actions 

- Allapattah Servs., Inc. v. Exxon Corp., 333 F.3d 1248 (11th Cir. 2003) 

- “[A]ny counterclaims that may be permitted in a class action are not 

governed by Rule 13 and are purely discretionary with the court.” 

 

- Parties:   

- Heaven (11th Cir.); Jones (2d Cir.) 

- National Superspuds, Inc. v. N.Y. Mercantile Exch., 75 F.R.D. 40 

(S.D.N.Y. 1977) 
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Counterclaims:  Jurisdiction 

 

- Jurisdiction over permissive counterclaims 

 

- Requires independent federal jurisdiction 

 

- Owner-Operator Indep. Drivers Ass’n v. Arctic Exploration, Inc., 238 F. 

Supp. 2d 963 (S.D. Ohio 2003) 

 

- Supplemental jurisdiction approach 

 

- Jones v. Ford Motor Credit Co., 358 F.3d 205 (2d Cir. 2004) 
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Counterclaims:  Procedural Issues 

 

- Pleading 

 

- Assertion of conditional counterclaims in answer 

 

- Assertion of counterclaims after certification 

 

- Notice 

 

- “It is entirely appropriate that a brief description of each potential 

counterclaim be included in the class action notice.”  In re Sugar 

Indus. Antitrust Litig., 73 F.R.D. 322, 349 (E.D. Pa. 1976) 
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- Rule 13 

 

- Subject matter jurisdiction 

 

- Class definition / subclassing 

 

- Specificity 

Counterclaims:  Plaintiff Responses 
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Conclusion 

 

- Law is still very much in flux on key issues  

 

- Class counsel must be attentive to potential defenses and counterclaims when 

fashioning complaint and developing class definition 

 

- Defense counsel should pursue defenses and counterclaims that create legal 

and/or factual variation 

 

- Look out for further SCT decisions on predominance standard 
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