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AGENDA

▪ Background

▪ Primer on Personal Jurisdiction 

▪ The Bristol-Myers Squibb Decision – Why do we care for class actions?

▪ Bristol-Myers Squibb Applied

▪ How are courts interpreting it?

▪ The Road Back to the Supreme Court

▪ A Circuit Split in the Making?

▪ Practical Implications and Practice Pointers

▪ Q&A
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PERSONAL JURISDICTION PRIMER

▪ The Fourteenth Amendment’s Due Process Clause limits the power of a 
state court to render a valid personal judgment against a nonresident 
defendant.  

▪ The inquiry turns on the defendant’s relationship to the forum state, i.e., 
whether the defendant has “certain minimum contacts with [the State] 
such that the maintenance of the suit does not offend ‘traditional notions 
of fair play and substantial justice.’”  International Shoe Co. v. 
Washington, 326 U.S. 310 (1945)

▪ Since International Shoe, the Supreme Court has recognized two types 
of personal jurisdiction: 

▪ general (“all-purpose”); and 

▪ specific (“case-linked”).
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PERSONAL JURISDICTION PRIMER

▪ General Jurisdiction (“all-purpose”)

▪ For an individual, it is the domicile.

▪ For a corporation, it is an equivalent place in which the corporation 
is fairly regarded as being “at home.”  General jurisdiction exists 
where the corporation’s “affiliations with the State are so 
‘continuous and systematic’ as to render [it] essentially at home in 
the forum State.  Goodyear Dunlop Tires Operations, S.A. v. Brown, 
564 U.S. 915, 919 (2011). 

▪ A court with general jurisdiction may hear any claim against the 
defendant, regardless of where the incidents underlying the claim 
occurred.
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PERSONAL JURISDICTION PRIMER

▪ Specific Jurisdiction (“case-linked”)

▪ The suit must “arise out of or relate to” the defendant’s contact with 
the forum.  Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 
U.S. 408, 414, nn. 8-9 (1984).

▪ There must be “an affiliation between the forum and underlying 
controversy, principally, [an] activity or an occurrence that takes 
pace in the forum State and is therefore subject to the State’s 
regulation.”  Goodyear, 564 U.S. at 919.

▪ “[S]pecific jurisdiction is confined to adjudication of issues deriving 
from, or connected with, the very controversy that establishes 
jurisdiction.”  Id.
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THE BRISTOL-MYERS SQUIBB DECISION

▪ Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017)

▪ Issue

▪ Whether a California Superior Court’s exercise of personal jurisdiction over Bristol-Myers Squibb Co. (“BMS”) 
violated the Due Process clause of the 14th Amendment.

▪ BMS’ Contacts with California

▪ BMS is a large pharmaceutical company, incorporated in Delaware and headquartered in New York.

▪ BMS engaged in business operations in California:

• Five research and laboratory facilities

• 250 sales representatives

• Maintains a government advocacy office 

▪ BMS sold the drug Plavix in California ($900M in sales between 2006-2012), but BMS did not develop, 
manufacture, label, package, work on a marketing strategy, or work on the regulatory approval for the drug in 
California.
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THE BRISTOL-MYERS SQUIBB DECISION

▪ Who Were The Plaintiffs and What Were Their Claims?

▪ The group of plaintiffs – 86 California residents and 592 residents from 33 other states – filed 

eight separate complaints in California Superior Court alleging that Plavix had damaged their 

health.

• Each complaint alleged 13 claims under California law, including products liability, negligent 

misrepresentation and misleading advertising claims.

• The nonresident plaintiffs did not allege they obtained Plavix through any California source nor 

did they claim they were injured by Plavix or treated for their injuries in California.
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THE BRISTOL-MYERS SQUIBB DECISION

▪ Procedural History

▪ California Superior Court

• BMS moved to quash service of summons for lack of personal jurisdiction.

• Court denied the motion, finding that it had general jurisdiction over BMS.

▪ Court of Appeal

• Held that California courts lacked general jurisdiction but had specific jurisdiction over the nonresidents’ 
claims against BMS.  (Specific jurisdiction was not contested as to the CA resident plaintiffs)

▪ California Supreme Court

• Affirmed. The Court agreed that general jurisdiction was lacking but was divided on specific jurisdiction.

• The majority applied a “sliding scale approach”: “the more wide ranging the defendant’s forum contacts, the 
more readily is shown a connection between the forum contacts and the claim.”  As to BMS, the California 
Supreme Court concluded that BMS’s “extensive contacts with California” permitted the exercise of 
jurisdiction because the claims of the nonresidents were similar to the claims of the California residents.

▪ SCOTUS granted cert
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THE BRISTOL-MYERS SQUIBB DECISION

▪ What did SCOTUS do?

▪ Held: a California state court cannot exercise personal jurisdiction over a nonresident defendant 
based on the claims of non-California residents that do not arise out of and are not related to the 
defendant’s contacts with California. 

▪ Reasoning: 

• The “primary concern” was the burden placed on the defendant. 

• There must be an “affiliation” between the forum and the underlying controversy

• When there is no such connection, specific jurisdiction is lacking regardless of the extent of a defendant's 
unconnected activities in the State.  Goodyear at 931, n.6, 131 S. Ct. 2846 (“[E]ven regularly occurring sales 
of a product in a State do not justify the exercise of jurisdiction over a claim unrelated to those sales.”)

• Previous SCOTUS cases provide no basis for the use of the California Supreme Court’s “sliding scale 
approach” because a defendant’s general connections with a forum are not enough: 

– “[A] corporation’s ‘continuous activity of some sorts within a state ... is not enough to support the demand 
that the corporation be amenable to suits unrelated to that activity.’” International Shoe, 326 U.S. at 318.
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QUESTIONS LEFT OPEN

▪ To what extent does Bristol-Myers Squibb apply to class actions?

▪ Bristol-Myers Squibb involved a nationwide mass action filed by the non-residents directly.

• The Court did not address the question of whether state-court limits on personal jurisdiction 

apply to the claims of unnamed class members not injured in the forum.

• If so, does the decision extend to both named and unnamed plaintiffs?

▪ “The Court today does not confront the question whether its opinion here would also apply to a 

class action in which a plaintiff injured in the forum State seeks to represent a nationwide class of 

plaintiffs, not all of whom were injured there.” Bristol-Myers Squibb, 137 S. Ct. at 1789, n. 4 

(Sotomayor, J., dissenting).
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QUESTIONS LEFT OPEN

▪ Does the Fifth Amendment impose similar restrictions on federal courts? 

▪ “In addition, since our decision concerns the due process limits on the exercise of specific 

jurisdiction by a State, we leave open the question whether the Fifth Amendment imposes the 

same restrictions on the exercise of personal jurisdiction by a federal court.” Bristol-Myers 

Squibb, 137 S. Ct. at 1783-84.

▪ Can federal courts exercise personal jurisdiction over unnamed, non-resident plaintiffs?

▪ If so, what standard governs that jurisdictional determination?
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QUESTIONS LEFT OPEN

▪ Are unnamed class members “parties” to the action?

▪ “Nonnamed class members … may be parties for some purposes and not for others.” Devlin v. 

Scardelletti, 536 U.S. 1, 9-10 (2002) (concluding that class members be allowed to appeal the 

approval of a settlement when they have objected at the fairness hearing).

▪ “The Fourteenth Amendment does protect ‘persons,’ not ‘defendants,’ however, so absent plaintiffs 

as well as absent defendants are entitled to some protection from the jurisdiction of a forum State 

which seeks to adjudicate their claims. In this case we hold that a forum State may exercise 

jurisdiction over the claim of an absent class-action plaintiff, even though that plaintiff may not 

possess the minimum contacts with the forum which would support personal jurisdiction over a 

defendant.” Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985).
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BRISTOL-MYERS APPLIED

▪ Should courts exercise personal jurisdiction over claims against defendants 

brought by unnamed, non-resident plaintiffs?

▪ A split among district courts took form fairly quickly after the BMS decision was handed 

down

• California was one states of the first to break away in Fitzhenry-Russell v. Dr. Pepper Snapple 

Group, Inc., No. 17-CV-00564 NC, 2017 WL 4224723, *3 (N.D. Cal. Sep. 22, 2017) 

(distinguishing mass tort actions from putative class actions and holding that Bristol-Myers

does not apply to the latter)
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▪ To date, federal courts in California still interpret BMS narrowly and continue to 

exercise personal jurisdiction over claims by unnamed, non-resident class 

members 

▪ See, e.g., Sotomayor v. Bank of America, N.A., 377 F. Supp. 3d 1034, 1037-38 (C.D. Cal. 2019)

• Facts: plaintiff brought a putative class action against defendant under the Telephone 

Consumer Protection Act and the Rosenthal Fair Debt Collection Practices Act

– Plaintiff sought to certify two classes, one of which included persons throughout the U.S. 

• Holding: BMS applies to tort actions and not to class actions given that:

– Parties in mass tort actions are “real parties in interest” while only the proposed class representative is 

actually named in the complaint and

– There are additional procedural safeguards that are available for class actions (e.g., commonality, 

typicality, the use of class action is superior to other available methods of adjudication) that are not 

available for mass tort actions
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BRISTOL-MYERS APPLIED

▪ Other states also followed California’s reasoning and declined to extend BMS

▪ See, e.g., Harrison v. General Motors Co., No. 17-3128-CV-S-SRB, 2017 WL 11341317 (W.D. Mo. Sep. 25, 2017) 
(holding that the Court has specific jurisdiction as to claims of non-resident putative plaintiffs given that Bristol-
Meyers does not contain any language “requiring or even compelling” an extension of the holding to class 
actions)

▪ On the other hand, Illinois courts apply BMS to class actions and refuse to exercise personal 
jurisdiction in those instances 

▪ See, e.g., DeBernardis v. NBTY, Inc., 2018 WL 461228, at *2 (N.D. Ill. Jan. 18, 2018)

• Facts: plaintiff attempted to bring a nationwide class action to seek damages and injunctive relief against 
defendant distributor of a dietary supplement 

– Defendant claimed the Court did not have jurisdiction as to the non-resident class of plaintiffs’ claims 
• Holding: the Court did not have jurisdiction as to the non-resident plaintiffs’ claims

– “The Court believes that it is more likely than not based on the Supreme Court’s comments about federalism that the courts 
will apply Bristol-Myers to outlaw nationwide class actions in a form, such as in this case, where there is no general jurisdiction 
over the Defendants.”

– Forum shopping is also a potential concern that is just as present in multi-state class actions as it is in mass torts
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BRISTOL-MYERS APPLIED

▪ Other States

▪ In re Dental Supplies Antitrust Litig., No. 16CIV696BMCGRB, 2017 WL 4217115, at *9 (E.D.N.Y. 
Sept. 20, 2017) (extending Bristol-Myers to the class action context)

• Facts: plaintiffs were dental practices and dentists and defendants were large distributors of 
dental supplies and equipment  

– Complaint alleged that defendants engaged in conduct that led to higher prices for dental supplies and 
eliminated competition between defendants 

– One of the defendants had offices in 11 states and regularly serviced customers in 17 states; however, 
defendant never made a sale to New York dentists before 2014 and only few dentists after 2014

» Sales were not direct – used a separate Washington entity – and no contractual relationship with any 
dentists in NY 

• Holding: defendant lacked a nexus to the action and its conduct in NY did not “create a 
substantial connection with the forum state” to satisfy due process 

– Contracting to sell goods in a particular forum when defendant’s business is nationwide is not sufficient to 
make use of NY courts against defendant

– Personal jurisdiction in class actions must satisfy due process just the same as any other case 
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BRISTOL-MYERS APPLIED

▪ Other States

▪ Maclin v. Reliable Reports of Texas, Inc., 314 F. Supp. 3d 845, 850 (N.D. Ohio 2018) (extending Bristol-
Myers to FLSA claims, “in that it divests courts of specific jurisdiction over the FLSA claims of non-Ohio 
plaintiffs”)

• Facts: defendant was a company incorporated and headquartered in Texas and employed 438 
individuals in 34 states, conducting business in 38 states – 14 of those employees worked in Ohio

– Plaintiff, an individual resident of Ohio, alleged that he commonly worked 40+ hours a week without overtime pay 

– Plaintiff filed a collective overtime action, purportedly representing employees nationwide, under the Fair Labor Standards Act 
(FLSA)

• Holding: non-Ohio resident FLSA claims are subject to the same due process requirements 
articulated in BMS

– No sufficient nexus between the non-residents and the forum state 

▪ See also Roy v. FedEx Ground Package System, Inc., 353 F. Supp. 3d 43, *60 (D. Mass. 2018) (holding 
that Bristol-Myers extends to FLSA collective actions but is distinguishable from Rule 23 class actions) 

• Reasoning: opt-in plaintiffs in an FLSA collection action are more analogous to the individual 
plaintiffs joined in BMS than the members of a Rule 23 certified class given the distinctions between 
Rule 23 class actions and FLSA collective actions

21



BRISTOL-MYERS APPLIED

▪ But see Swamy v. Title Source, Inc., No. C 17-01175 WHA, 2017 WL 5196780, at 

*2 (N.D. Cal. Nov. 10, 2017) (declining to extend Bristol-Myers to FLSA collective 

actions)

▪ Facts: plaintiff brought a putative collection action, including employees nationwide, under 

the FLSA, alleging defendant’s failure to classify employees as exempt and failure to pay 

overtime

▪ Holding: The FLSA was specifically created as a mechanism to address employment 

practices nationwide and, as such, it should not be limited to the claims of in-state plaintiffs

• Want to avoid splintering nationwide collective actions in order to carry on with the 

efficacy of FLSA collective actions

• Thus, federalism concerns arising from Bristol-Myers only apply to state court claims 

▪ Presently, the split among federal courts persists and many districts are opposed 

as to whether BMS should apply to class actions

22



BRISTOL-MYERS APPLIED

▪ Trends in Reasoning (generally)

▪ Cases Extending BMS to class actions 

• Federalism requires a sufficient nexus between the defendant, the forum, and the 

underlying claims 

▪ Cases Declining to Extend BMS to class actions 

• Class actions and mass tort actions are distinct

– Plaintiff in a mass tort is named as a “real party in interest” while, in class actions, only the 

proposed class representative is actually named in the complaint

– There are additional procedural safeguards for class actions in FRCP 23 that do not exist 

in mass tort actions 

– Courts do not want to “curtail the availability of the class action device”  (Sotomayor v. 

Bank of America, N.A., 377 F. Supp. 3d 1034, 1038 (C.D. Cal. 2019))
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A CIRCUIT SPLIT IN THE MAKING?

▪ Tredinnick v. Jackson National Life Insurance Co., 5th Cir. No. 18-40605 

(oral argument held 4/30/2019)

▪ Molock v. Whole Foods, D.C. Cir. No. 18-07162 (oral argument held 

9/25/2019)

▪ Mussat v. IQVIA Inc., 7th Cir. No. 19-01204 (oral argument held 

9/27/2019)

▪ Moser v. Health Insurance Innovations, Inc., 9th Cir. No. 19-80111

“There’s no question there’s going to be a Supreme Court decision on 

this one.” 

- Judge Laurence Silberman, D.C. Circuit 
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TREDINNICK V. JACKSON NATIONAL LIFE 

INSURANCE (5TH CIR.)

▪ Proposed nationwide class action on behalf of persons 

who purchased variable annuity investment products from 

Jackson National Life Insurance Company

▪ Plaintiffs claim that Jackson double-charges for 

“surrender charge” fees—first on withdrawals from 

annuities, and again on the surrender charges 

themselves—in violation of its contract and SEC annuity 

consumer protection guidelines.

▪ On May 9, 2018, the Court granted in part and denied in 

part Plaintiffs’ Motion for Class Certification.
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TREDINNICK V. JACKSON NATIONAL LIFE 

INSURANCE (5TH CIR.)

▪ Jackson asserted in opposition to class certification that the Eastern 
District of Texas cannot exercise specific personal jurisdiction over 
out-of-state absent class members.

▪ The trial court deemed Jackson’s personal jurisdiction argument 
waived because it was not raised in an answer or Rule 12 motion.

▪ Jackson, however, argued that it could not have waived its objection 
to personal jurisdiction because, before the Court certified the class, 
there were no out-of-state named plaintiffs. (“Given the procedural 
posture of this case, and because there were no out-of-state named 
plaintiffs, Jackson . . . did not waive its objection [to personal 
jurisdiction]”).

▪ The Eastern District of Texas stayed the case pending Jackson’s 
Rule 23(f) appeal to the Fifth Circuit, recognizing “the novelty of this 
matter and significant lack of precedent regarding the application of 
Bristol-Myers.”
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TREDINNICK V. JACKSON NATIONAL LIFE 

INSURANCE (5TH CIR.)

▪ The Fifth Circuit heard oral argument on the case on April 30, 

2019.

▪ An opinion could be issued at any time, but the Court could 

“punt” on the procedural question of whether personal 

jurisdiction was waived.

▪ At oral argument, Jackson’s counsel urged the panel to skip 

the personal jurisdiction question and overturn class 

certification on the absence of Rule 23(b)(3) predominance. 

▪ Even if the Court reaches the waiver issue, it will not determine 

whether Bristol-Myers applies – the trial court would still make 

that call. 
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MOLOCK V. WHOLE FOODS (D.C. CIR.)

▪ Proposed nationwide class action arising from a controversy 

surrounding a Whole Foods profit-sharing plan known as the 

“Gainsharing program”

▪ “Gainsharing program” awarded bonuses to Whole Foods 

store employees whose departments came in under budget. 

▪ Plaintiffs—current and former Whole Foods employees—

alleged that Whole Foods abused the program on a nationwide 

scale by “shifting labor costs” to underperforming departments, 

thus reducing or negating bonuses that would have been owed 

to employees in over-performing departments. 
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MOLOCK V. WHOLE FOODS (D.C. CIR.)

▪ D.C. District Court Judge Amit Mehta dismissed two lead 

plaintiffs who had no connection to DC under Bristol-Myers.

▪ The Court, however, rejected the Rule 12 argument by Whole 

Foods that “Bristol-Myers requires dismissal of the claims of 

nonresident putative class members from this action,” “join[ing] 

the other courts that have concluded that Bristol-Myers does 

not require a court to assess personal jurisdiction with regard 

to all non-resident putative class members.”

▪ Whole Foods moved to certify the case for interlocutory 

appeal, the District Court granted the motion, and the D.C. 

Circuit accepted the appeal. 
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MOLOCK V. WHOLE FOODS (D.C. CIR.)

▪ The panel, which consisted of Chief Judge Merrick Garland, Judge David Tatel, 

and Judge Laurence Silberman heard oral argument on September 25, 2019.

▪ The panel seemed divided. Judge David Tatel expressed concerns that the entire 

issue is premature because the lower court had not yet certified a class: “The 

Supreme Court has said that putative class members are not parties. How can 

you talk about a court’s jurisdiction over someone who’s not a party?”

▪ But Judge Silberman seemed more sympathetic to Whole Foods: “Why in Lord’s 

name wouldn’t you drive 100 miles down the road and file the case in federal 

district court in Delaware where there would be no question you’d have general 

jurisdiction, and you could have a class action that would cover everybody in the 

country?”
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MUSSAT V. IQVIA INC. (7TH CIR.)

▪ Proposed nationwide class alleging violation of the Telephone 
Consumer Protection Act

▪ Plaintiff Florence Mussat contended that IQVIA—a Delaware 
corporation—violated the TCPA by sending unsolicited junk 
promotional faxes to the putative class.

▪ Plaintiff “sought to represent the putative class without 
geographic restriction, including non-Illinois residents who did 
not receive the alleged faxes in Illinois.” Mussat v. IQVIA, No. 
17 C 8841, 2018 WL 5311903, *1 (N.D. Ill. Oct. 26, 2018).

▪ IQVIA moved to strike Mussat’s class definition, arguing that 
the Court lacks personal jurisdiction with respect to non-Illinois 
absent class members.
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MUSSAT V. IQVIA INC. (7TH CIR.)

▪ Judge Virginia Kendall granted IQVIA’s Motion to Strike, reasoning 
that “‘the mere fact’ that Mussat received two faxes in Illinois ‘does 
not allow’ for an exercise of ‘specific jurisdiction over the 
nonresidents’ claims’ with respect to faxes received outside of Illinois 
because those absent class members’ claims do not relate to IQVIA’s 
contacts with Illinois.” 2018 WL 5311903 at *5. 

▪ Mussat appealed the order striking the class allegations under 
Federal Rule of Civil Procedure 23(f) and the Seventh Circuit 
accepted the appeal.

▪ Oral argument on the appeal was heard on September 27, 2019, 
before a panel consisting of Chief Judge Diane Wood, Judge Michael 
Kanne, and Judge Amy Coney Barrett. 
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MUSSAT V. IQVIA INC. (7TH CIR.)

▪ Oral argument revealed skepticism over whether Bristol-Myers can be read as 

changing the law involving class actions—especially in cases before the court on 

federal question jurisdiction.

▪ Judge Barrett in particular seemed doubtful: “I just find it very difficult to believe that 

the Supreme Court thought in Bristol-Myers that it was ushering in this dramatic 

change to the way everyone has understood class actions to work for more than 50 

years.”

▪ Judge Wood questioned whether Rule 23 does not already sufficiently protect 

defendants’ due process rights.  

“It’s just, all of a sudden, BMS and now it’s like ‘Ah Aha! There’s this personal 

jurisdiction argument that no one has ever realized!’” 

- Judge Amy Coney Barrett, 7th Circuit
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MOSER V. HEALTH INSURANCE INNOVATIONS, INC.

(9TH CIR.)

▪ Proposed nationwide class asserting violations of the Telephone Consumer 
Protection Act.

▪ Plaintiff alleged that from April 6, 2017 to May 10, 2017, he received 82 
unsolicited calls attempting to sell medical insurance plans and other insurance-
related services.

▪ On July 21, 2017, Health Insurance Innovations filed a pre-answer motion to 
dismiss the Plaintiff’s Amended Class Complaint, but did not raise a personal 
jurisdiction objection “despite the defense being available at the time the Motion 
was filed,” which was about a month after the Supreme Court decided Bristol-
Myers.

▪ In December 2018, Health Insurance Innovations contended for the first  time in 
its opposition to Plaintiffs’ Motion for Class Certification that Bristol-Myers
precludes the court from exercising specific jurisdiction over a non-resident 
defendant with respect to non-resident class claims.
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MOSER V. HEALTH INSURANCE INNOVATIONS, INC. 

(9TH CIR.)

▪ Like in Tredinnick, the issue here is waiver.

▪ Because Health Insurance Innovations could have raised 

Bristol-Myers as an objection to personal jurisdiction over 

absent class members in its July 2017 motion to dismiss, the 

Court found that it “waived its personal jurisdiction challenge.” 

Moser v. Health Insurance Innovations, Inc., No. 17-cv-1127-

WQH-KSC, 2019 WL 3719889, *5 (Aug. 7, 2019). 

▪ The Court went on to find class certification appropriate. Health 

Insurance Innovations subsequently appealed from the class 

certification decision under Rule 23(f) and the Ninth Circuit 

accepted the appeal.
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PRACTICAL IMPLICATIONS 

▪ A return to the Supreme Court seems likely, but it may not be as soon as 

some anticipate. Procedural and waiver hurdles may need to be resolved 

before a circuit split can emerge on the merits of whether Bristol-Myers

applies to nationwide class actions.

▪ In the meanwhile, some litigants may choose to evade the issue entirely by 

bringing nationwide class claims in courts possessing “general jurisdiction” 

over defendants. 

▪ In some areas (like consumer class actions), Bristol-Myers may not be that 

impactful because the Rule 23(b)(3) predominance requirement already 

makes it very difficult to pursue multi-state class actions.

36



PRACTICE POINTERS

▪ Should you always raise Bristol-Myers? Are there reasons to prefer the 

foreign jurisdiction? More favorable law?

▪ Timing and Process?

▪ Jurisdictional defenses must be timely raised when available.

▪ Pre-Answer Motion to Dismiss Class Allegations (Molock)

▪ Motion to Strike Class Allegations (Mussat)

▪ Preserve as an Affirmative Defense and Oppose at Class Certification

▪ What about cases pending before Bristol-Myers?

▪ A defense is not legally unavailable merely because a new decision recognized it. 

McCurley v. Royal Sea Cruises, Inc., No. 17-cv-000986-BAS-AGS (S.D. Cal. March 

27, 2019).
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