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Challenges to Class Certification

•Typicality – Rule 23(a)(3)

•Adequacy – Rule 23(a)(4)

•Predominance – Rule 23(b)(3)

•Availability of Injunctive Relief
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Conflicts of Interest

• Engagement letter with class counsel [RFP]

–Division of power between named plaintiff and class counsel

–Named plaintiff’s and class counsel’s financial incentives

• Close relationship between named plaintiff and class counsel [Rogs/Depo]

• Named plaintiff suing defendant in another case [Rogs/Depo]

• Litigation funding agreement [RFP]

–Ability of funder to influence or control litigation

–But plaintiffs may argue that the agreement is protected from discovery

• Potential criminal liability related to a relevant issue in the litigation [Rogs/Depo]
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Named Plaintiff Subject to Unique Defense

• Consent [RFP/Depo]

–TCPA cases

• Reliance [RFP/Rogs/Depo]

–Find out all you can about circumstances of transaction made in reliance on alleged 

misrepresentation.  Goes to merits as well.  Based on full details of transaction, you 

might find unique defenses against named plaintiff.

• E.g., continued to purchase product after knowing truth; did not see or consider alleged 

misrepresentation; viewed clarifying information at purchase

• Less direct connection to defendant [RFP/Rogs/Depo]

–Intermediary callers in TCPA cases

–Franchisee vs. corporate owned stores

8
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Named Plaintiff Subject to Unique Defense

• Outside of statutory definition [RFP/Depo]

–E.g., CLRA plaintiff purchases product for business use, but CLRA requires purchase to 

be for “personal, family, or household purposes” 

• Cal. Civ. Code § 1761(d)

• Character/motives of class representative [RFP/Rogs/Depo]

–E.g., where named plaintiff is serial plaintiff

• Claim not disclosed in bankruptcy [Rogs/Depo]

9



© 2019 Akin Gump Strauss Hauer & Feld LLP

Credibility of Named Plaintiff

• Credibility bears directly on adequacy

• At least some courts have followed the standard:  Evidence so severely 

undermining plaintiff’s credibility that a fact finder might reasonably focus on 

plaintiff’s credibility to the detriment of absent class members’ claims

–Lacy v. Cook Cty., Illinois, 897 F.3d 847, 866 (7th Cir. 2018) (citing Dubin v. Miller, 132 

F.R.D. 269, 272 (D. Colo. 1990))

• Such evidence may include:

–Inconsistent testimony on issues relevant to the class claims [Depo]

–Evidence of past convictions of the type that would be admissible in evidence to impeach 

a witness [RFP/Rogs/Depo]
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Predominance

• Learn details of named plaintiff’s experience and see where individual issues 

may arise.  [RFP/Rogs/Depo]

–Reliance:

• Did plaintiff speak to a sales representative?

• Did plaintiff research product?

• Did plaintiff have prior experience that gave her information about the product?

–Did she previously use product?  

–Did she work in industry giving her more information about product?

–Consent

• Did plaintiff consent to receive texts?

• Does plaintiff claim to have revoked consent?  How?

11
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Availability of Injunctive Relief

• A plaintiff must have standing with respect to each remedy she seeks, and a 

named plaintiff must have standing in her own right, even if she seeks to 

represent a class of individuals who do have standing

–Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 185 (2000); 

Huynh v. Chase Manhattan Bank, 465 F.3d 992, 1001 n.7 (9th Cir. 2006)

• A plaintiff seeking injunctive relief must demonstrate a real or immediate threat 

of an irreparable injury

–Clark v. City of Lakewood, 259 F.3d 996, 1007 (9th Cir. 2001)

• Examples where plaintiff may lack standing:

–Plaintiff never wants to buy product at issue again in false advertising case [Depo]

–Plaintiff no longer in situation where she will receive texts at issue in TCPA action [Depo]

12



© 2019 Akin Gump Strauss Hauer & Feld LLP

Keep In Mind

• Use complaint and research to help target discovery against class certification

–Background research using public sources and client’s records

• Significant overlap with merits discovery

–Unique defense to named plaintiff could be a summary judgment or trial issue

–Predominance argument often ties into merits

• Consider for adequacy and typicality arguments whether it is better to keep the 

individual as a named plaintiff, including considering:

–Whether there are other class representatives

–Whether the Court is likely to allow class counsel to replace the named plaintiff

13
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Thank You

Kelly Handschumacher

khandschumacher@akingump.com
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Types of Discovery

 Surveys/Questionnaires

 Interrogatories

 Document Requests/Subpoenas

 Depositions

 Interviews (if ethical rules permit)

 Inspection of Property / Product

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm


1717

Amount of Discovery / Selection Process

 Statistical significance

 Anecdotal evidence

 Selection process (random / each side selects)
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Preparation

 Experts – e.g., statistics / consumer behavior

 Focus groups / surveys to test approaches? 

 Pre-deposition interviews? (if ethical rules permit)
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Case Law

“(1) the discovery is not designed to take undue 

advantage of class members or to reduce the size of 

the class, (2) the discovery is necessary, (3) 

responding to the discovery requests would not 

require the assistance of counsel, and (4) the 

discovery seeks information that is not already known 

by the proponent.”

McPhail v. First Command Fin. Planning, Inc., 251 

F.R.D. 514, 517 (S.D. Cal. 2008)
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Case Law

“where a strong showing is made that the information 

sought (1) is not sought with the purpose or effect of 

harassment or altering membership of the class; (2) is 

directly relevant to common questions and unavailable 

from the representative parties; and (3) is necessary at 

trial of issues common to the class.” 

McCarthy v. Paine Webber Group, Inc., 164 F.R.D. 

309, 313 (D. Conn. 1995) 
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Case Law

“1. That the information sought is necessary to a trial 

of issues affected the class as a whole, rather than 

issues relating to individual claims; 2. That the 

information sought must not be readily obtainable from 

other sources; and 3. That the discovery must not be 

unduly burdensome, and must not have been 

demanded for an improper purpose (e.g., to harass 

absent class members, or to force them to opt out of 

the class.)”

In re Qwest Communs. Int'l, Inc., 283 F.R.D. 623, 625-

26 (D. Colo. 2005).
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Case Law

 Glickenhaus & Co. v. Household Int'l, Inc., 787 F.3d 408 

(7th Cir. 2015) (securities class action – single interrogatory 

formulated by judge; written discovery to approx. 100 class 

members; 12 large institutional investors deposed)

 Cabot E. Broward 2 LLC v. Cabot, 2017 U.S. Dist. LEXIS 

181583, *6-7 (S.D. Fla. Oct. 27, 2017) (permitting 

subpoenas to 25 randomly-selected class members re: 

statute of limitations issue)

 Roberts v. C.R. Eng., Inc., 2017 U.S. Dist. LEXIS 

187432, *15-16 (D. Utah Nov. 13, 2017) (permitting absent 

class member depositions on causation and reliance, with 

number to be based on statistically-significant sample)
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Case Law

 Carlin v. DairyAmerica, Inc., 2017 U.S. Dist. LEXIS 

164790, *14-15 (E.D. Cal. Oct. 4, 2017) (only 

subpoenas could be served on absent class 

members pre-certification because not yet parties)

 In re Blue Cross Blue Shield Antitrust Litig., 2016 U.S. 

Dist. LEXIS 170945 (N.D. Ala. Oct. 18, 2016) (subpoenas 

to absent class members permitted, with meet and confer 

procedure before serving)

 Nitsch v. Dreamworks Animation SKG, Inc., 2016 U.S. 

Dist. LEXIS 142790 (N.D. Cal. Oct. 14, 2016) (denying 

request for interrogatories and doc. requests to 500 class 

members (5% of class) on statute of limitations issues)

http://www.rc.com/index.cfm
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Case Law

 In re Petrobras Sec. Litig., 2016 U.S. Dist. LEXIS 

21028 (S.D.N.Y. Feb. 21, 2016) (Rakoff, J.) (denying 

post-certification request for interrogatories to all 

absent class members because it would convert opt-

out classes to opt-in classes and would not be 

relevant to common issues)

 Indergit v. Rite Aid Corp., 2015 U.S. Dist. LEXIS 

160355 (S.D.N.Y. Nov. 30, 2015) (granting request 

for 8 depositions, with deponents selected randomly 

from approx. 1700 member class)
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Case Law

 Antoninetti v. Chipotle, Inc., 2011 U.S. Dist. LEXIS 

54854 (S.D. Cal. May 23, 2011) (class members who 

signed declarations could be deposed for 1 hour)

 Arredondo v. Delano Farms Co., 2014 U.S. Dist. LEXIS 

145562, *25 (E.D. Cal. Oct. 10, 2014) (approving 196 

depositions of absent class members after certification 

because “given the complexities of this case and the 

population being questioned, depositions will ultimately 

prove to be a more efficient and reliable method of 

obtaining detailed information regarding absent class 

members' experiences”).
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Case Law

 In re Nassau County Strip Search Cases, 2009 U.S. 
Dist. LEXIS 42769 (E.D.N.Y. May 20, 2009) (approving 
25 depositions of absent class members post-
certification)

 Boynton v. Headwaters, Inc., 2009 U.S. Dist. LEXIS 
94949 (W.D. Tenn. Jan. 30, 2009) (denying request for 
depositions but allowing defendant to serve non-
mandatory questionnaire on absent class members)

 Cornn v. United Parcel Service, Inc., 2006 U.S. Dist. 
LEXIS 69196 (N.D. Cal. Sept. 14, 2006) (denying 
request for depositions but allowing interrogatories or 
questionnaire)
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Anecdotal Absent Class Member Discovery:
Themes to establish in consumer fraud/product defect class actions

▪ No uniform understanding of the challenged claim or 

omission

▪ Claim or omission was not important factor in purchasing 

decision (materiality)

▪ Consumers would have purchased product notwithstanding 

claim or omission (rebut presumption of reliance)

▪ No exposure to challenged advertising/claim

▪ In defect case, failure can occur for reasons other than 

alleged defect

▪ Named plaintiffs’ claims are not aligned with the putative 

class

28
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Anecdotal Absent Class Member Discovery:
Choosing which absent class members to contact

Alleged Automotive Defect Case

29

Who Why Potential Source(s)

People who love their vehicle They do not believe they are damaged; they are also 
more likely to be willing to provide a declaration and 
potentially be the subject of deposition.

- Social Media sites (YouTube, 
Facebook, Auto Forums, etc.)

- Dealers
- Defendant’s Records

People with close 
connections/relationships to 
the dealer they purchased 
from 

These are people who likely relied heavily on the 
recommendations and representations of the dealer in 
deciding to purchase their vehicle as opposed to reliance 
on Defendant’s ads.

- Dealers

People who have purchased 
multiple vehicles from Def.

These are people who are unlikely to have relied upon 
advertisements when purchasing and instead probably 
relied heavily on their prior experiences.

- Dealers
- Defendant’s Records

People who purchased a used 
vehicle 

These are people who did not rely upon Defendant’s 
advertisements since they were not buying a new vehicle 
(e.g., ads for the 2014 MY vehicle were no longer being 
run in 2017), and it would be interesting to know what, if 
anything, was disclosed to them by the people they 
purchased from.

- Dealers
- Defendant’s Records

People who bought during a 
“dip” in vehicle prices

These are people who will have a hard time arguing that 
any omissions or misrepresentations caused them to pay 
an inflated price.  And they may have bought during 
widespread media coverage.  

- Dealers
- Defendant’s Records
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Anecdotal Absent Class Member Discovery:
Communicating with absent class members

▪ According to the majority view, “[i]n a Rule 23 class action, pre-certification 
communication from the defense to prospective plaintiffs is generally permitted.”  
Maddock v. KB Homes, Inc., 248 F.R.D. 229, 236 (C.D. Cal. 2007).

▪ “Although many of the cases involve an advance application to the Court to 
approve a defendant’s communication, there appears to be no basis for restricting 
communications to those having advance court approval.”  Parks v. Eastwood Ins. 
Servs., Inc., 235 F. Supp. 2d 1082, 1084 (C.D. Cal. 2002).

▪ In Gulf Oil, the Supreme Court indicated that parties or their counsel should not be 
required to obtain prior judicial approval before communicating in a pre-
certification class action, except as needed to prevent serious misconduct. 452 U.S. 
89, 94-95, 101-102 (1981) (order restricting pre-certification communications must 
be based on “a clear record and specific findings that reflect a weighing of the 
need for a limitation and the potential interference with the rights of the parties”).

▪ To avoid any dispute, may want to enter into early stipulation with plaintiffs’ 
counsel

30
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Anecdotal Absent Class Member Discovery:
Communicating with absent class members

SCRIPT TO BE READ TO PUTATIVE CLASS MEMBERS (from Stipulated Protective 

Order)

Prior to speaking with putative class members, Plaintiffs’ Counsel, Defense 

Counsel, and their representatives shall read a “script,” that will inform the 

individual: 

▪ That litigation has been commenced against Defendant regarding [subject 

matter of lawsuit]; 

▪ That the caller is contacting the individual on behalf of [Plaintiffs or 

Defendant];

▪ That the individual does not have any obligation to speak with the caller;

▪ That the individual is free to end the conversation at any time; and 

▪ [For putative class members whose contact information was gained 

through PII produced by Defendant in this litigation:] that Defendant was 

required to produce the individual’s PII by Court order.

31
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Anecdotal Absent Class Member Discovery:
Requesting formal discovery

Courts more likely to:

▪ Grant request for interrogatories or RFPs as opposed to depositions and 

RFAs

– Aspinall v. Philip Morris Companies, Inc., No. CIV.A. 98-6002-H, 2005 WL 3629358, at *2 

(Mass. Super. Nov. 22, 2005) (doc requests and ROGs preferable to depositions); McPhail v. 

First Command Fin. Planning, Inc., 251 F.R.D. 514, 518 (S.D. Cal. 2008) (RFAs would require 

assistance of counsel)

▪ Allow ACM discovery where amount of discovery is limited

– Arredondo v. Delano Farms Co., No. 1:09-cv-01247, 2014 WL 5106401, at *9 (E.D. Cal. Oct. 

10, 2014); Kress v. Price Waterhouse Coopers, No. 08-cv-0965, 2012 WL 4465556, at *3 (E.D. 

Cal. Sept. 25, 2012)
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Anecdotal Absent Class Member Discovery:
Requesting formal discovery

Courts more likely to:

▪ Allow ACM where discovery is targeted at a specific issue

– Aspinall, 2005 WL 3629358, at *3 (allowing discovery for limited purpose of investigating 

whether “beliefs of class members conform to the plaintiffs’ perception of the ‘reasonable 

consumer’” but otherwise rejected discovery); City of Farmington Hills Employees Ret. Sys. 

v. Wells Fargo Bank, N.A., No. 10-cv-4372, 2012 WL 4357433, at *3 (D. Minn. Sept. 24, 2012) 

(“Defendant is seeking information relevant to causation and, as set forth below the scope 

of depositions could be limited to the topics described to ensure the deposition focuses 

only on relevant issues.”)

▪ Allow ACM discovery where class member “injected” herself into case

– E.g., Aldapa v. Fowler Packing Co., Inc., No. 1:15-cv-00420, 2019 WL 2635947, at *5 (E.D. Cal. 

June 27, 2019) (collecting cases)

▪ In addition, courts are increasingly looking to statistical/survey evidence
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Consumer Surveys:
Combatting Plaintiffs’ certification by formula

▪ Plaintiffs’ likely argument:

Misrepresentation/omission was uniform →

Materiality to be determined by objective standard →

If material, presumption of reliance should attach

▪ Use survey evidence to:

– Show consumers’ understanding of challenged claim varied

– Attack claim of materiality

– Show consumers purchased product for reasons other than 

claim or were never exposed to challenged claims (rebut 

presumption of reliance)

34
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Consumer Surveys:
Combatting Plaintiffs’ certification by formula

“[A]lthough Plaintiffs have shown that a class-wide presumption of 
reliance and causation is available for all their claims, they have not 
shown that they are entitled to the presumptions because they have 
not made a sufficient showing that the statements on the 5HE label 
were material to the class.”

“Defendants’ evidence suggests that the representations are not 
material to most or even a substantial portion of the class.  Defendants’ 
expert, Michael J. Riley, conducted a consumer online survey of 5HE 
consumers. . . . The survey found that only 2.2 percent of 5HE 
consumers attributed their initial purchase decision to 5HE's ‘marketing 
efforts.’”

In re 5-Hour Energy Mktg. & Sales Practices Litig., No. 13-ml-2438, 2017 WL 2559615, 
at *7 (C.D. Cal. June 7, 2017)
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Consumer Surveys:
Defensive application

36

Consumer surveys may also be used to overcome “bad” internal 
documents:

▪ “Indeed, some courts have found that evidence of a defendant’s 
opinion as to materiality is not an adequate substitute for extrinsic 
evidence.” In re McCormick & Co., Inc., Pepper Prod. Mktg. & Sales 
Practices Litig., No. MC 15-1825, 2019 WL 3021245, at *36 (D.D.C. 
July 10, 2019).

▪ “Plaintiffs rely heavily on the opinion of 5HE’s former marketing 
director, Carl Sperber . . . . Sperber’s deposition does not convince 
the Court that materiality is subject to common proof because the 
deposition addresses only how 5HE perceived its own branding 
techniques, and not how consumers reacted to the product name 
or the alleged misstatements on the 5HE label.” In re 5-Hour Energy 
Mktg. & Sales Practices Litig., 2017 WL 2559615, at *7
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Consumer Surveys:
Where to draw the line?

37

▪ Insufficient evidence of classwide materiality where 2.2% of consumers attributed 
initial purchase to defendant’s marketing efforts. In re 5-Hour Energy Mktg. & Sales 
Practices Litig., 2017 WL 2559615, at *8

▪ Plaintiffs could not establish likelihood of deception or common understanding 
with common proof where only 5% of respondents’ understanding was consistent 
with plaintiffs’ theory. Townsend v. Monster Beverage Corp., 303 F. Supp. 3d 1010, 
1046 (C.D. Cal. 2018)

▪ No common answer to materiality question where 7.3% of respondents listed 
challenged claim as factor in their purchasing decision in open-ended question 
and 25.2% chose claim when given list.  Id.

▪ Plaintiff will not be able to show materiality with common proof where 19-35% of 
consumers were influenced by recommendations of others and only 15% of 
consumers made purchasing decisions based on own research. Pierce-Nunes v. 
Toshiba Am. Info. Sys., Inc., No. 14-cv-7242, 2016 WL 5920345, at *8 (C.D. Cal. June 
23, 2016)
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Consumer Surveys:
Where to draw the line?

38

▪ But see Oshana v. Coca-Cola Co., No. 04 C 3596, 2005 WL 1661999, at 

*8 (N.D. Ill. July 13, 2005) (no authority for proposition that 

representation is immaterial if only 24% of consumers would behave 

differently) (decided on MSJ)

▪ But see In re NJOY, Inc. Consumer Class Action Litig., 120 F. Supp. 3d 

1050, 1112 (C.D. Cal. 2015) (finding materiality susceptible to common 

proof even though only 37.1%-58.3% of respondents understood 

claims conveyed an implied safety message)
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Consumer Surveys:
Practical Considerations

39

▪ Have consulting expert perform pre-test to assess whether survey will 

return helpful results

▪ Plaintiffs are increasingly performing surveys, which could create 

disputed material fact/battle of the experts left to be resolved after 

class certification and MSJ

– See, e.g., In re NJOY, Inc. Consumer Class Action Litig., 120 F. Supp. 

3d 1050, 1115–16 (C.D. Cal. 2015) (finding plaintiff’s survey results 

combined with his critique of defendant’s survey methodology and 

his interpretation of defendant’s survey results were sufficient to 

persuade the court that materiality could be demonstrated by 

common survey proof).
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Non-Party Discovery:
What to seek from whom?

40

E.g., automotive defect case:

▪ Insurance company

▪ Repair shop

▪ Dealer

▪ Police reports; CarFax

▪ Finance company

▪ Auto care/routine maintenance

E.g., false labeling case

▪ Regulatory opinion/advisory letter

▪ Retail sales data
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Non-Party Discovery:
Practical Considerations

41

▪ Beware of cost-shifting

We agree with the D.C. Circuit's analysis of the amended rule and hold that Rule 
45(d)(2)(B)(ii) requires the district court to shift a non-party’s costs of compliance with 
a subpoena, if those costs are significant.  The plain language of the rule dictates our 
conclusion.  The rule states that the district court's order compelling compliance with 
a subpoena “must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance,” Fed. R. Civ. P. 45(d)(2)(B)(ii) (emphasis 
added), and provides no exceptions.

Legal Voice v. Stormans Inc., 738 F.3d 1178, 1184 (9th Cir. 2013)

▪ Where to enforce?

– Place for compliance as identified in the subpoena? CSS, Inc. v. Herrington, 354 F. 
Supp. 3d 702, 709 (N.D. Tex. 2017)

– Where defendant resides or works? Raap v. Brier & Thorn, Inc., No. 17-mc-3001, 2017 
WL 2462823, at *2 (C.D. Ill. July 7, 2017)
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Use of Defendant’s Own Records:
When what you have is what you need

42

▪ Example: In a product defect case, what defendant knew when lends itself to both 

class cert and early MSJ arguments.

▪ Class cert: “The trial court declared the question, ‘Did Ford know the paint process 

was defective because it did not contain spray primer,’ to be common to the class. 

This approach to the knowledge issue is flawed because there is undisputed 

evidence showing that Ford's knowledge of the propensity of sunlight to damage 

paint evolved during the ten-year period the vehicles were being built and was 

different as to different paint systems.”  Ford Motor Co. v. Sheldon, 113 S.W.3d 839, 

849 (Tex. App. 2003).

▪ MSJ: “In any event, the relevant question is not the actual rate of delamination 

viewed in hindsight, but what Ford knew and therefore could have disclosed to 

customers about that rate.”  Coba v. Ford Motor Co., 932 F.3d 114, 126 (3d Cir. 2019).

▪ Appeal of this knowledge argument is that everything is already in defendant’s 

possession; plaintiff cannot argue for more discovery or manufacture a disputed fact


