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What We Will Cover

• Class/Collective Action Overview

• 23(f) Appeals

• Early Reconsideration 

• Decertification

• Summary Judgment & Other Motions Impacting Class

• Challenges At Trial & Post-Trial
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CLASS/COLLECTIVE ACTION OVERVIEW
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Background on Rule 23 Class Actions
• Class action lawsuits are governed by Rule 23 of the Federal Rules of 

Civil Procedure
• Rule 23(a) Requirements

– Numerosity – the individuals who would comprise the class must be so 
numerous that joinder of them all to the lawsuit would be impracticable

– Commonality – there must be questions of law and fact common to the 
proposed class

– Typicality – the claims or defenses of the representative parties must be 
typical of the claims and defenses of putative class members

– Adequacy of Representation – the representative plaintiffs and their counsel 
must be capable of fairly and adequately protecting the interests of the class
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FLSA v. Rule 23 (Or Hybrid)

• Understanding differences is key to strategic planning

• Process and standard for certification is different

• Timing for seeking certification is typically different

• Statutes of limitations tolling is different

• Membership of absent plaintiffs is different

• Res judicata is different – which can affect settlement value
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Collective Action Class Action

29 U.S.C. § 216(b)

“An action . . . may be maintained 
against any employer (including a public 
agency) in any Federal or State court of 
competent jurisdiction by any one or 
more employees for and in behalf of 
himself or themselves and other 
employees similarly situated.”  

Federal Rule of Civil Procedure 23(a) & (b)

“(1) the class is so numerous that joinder of all members 
is impracticable;
(2) there are questions of law or fact common to the 
class;
(3) the claims or defenses of the representative parties 
are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and adequately 
protect the interests of the class.”

Rule 23(b) requires that plaintiffs choose whether to 
pursue a class for injunctive or monetary relief.

FLSA v. Rule 23: Source
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Collective Action: “Lenient” Class Action: “Rigorous”

The FLSA does not specify how collective actions are to 
proceed

District Courts generally follow a two-step
inquiry when certifying collective actions.

Step One: typically before discovery is taken, so 
plaintiffs need make only a modest factual 
showing that they and potential plaintiffs were 
victims of a common policy that violated the 
law

Step Two: after discovery concludes, the court 
applies a heightened standard to determine 
whether plaintiff and the opt-ins are, in fact, 
similarly situated.

Rules 23(a) & 23(b)

Rule 23(b)(3) class for monetary damages is the 
most common.

“A class may only be certified in the trial court 
is satisfied, after a rigorous analysis, that the 
prerequisites for class certification have been 
met.” Bell v. PNC Bank, N.A., 800 F.3d 360, 373 
(7th Cir. 2015). 

Pre-certification discovery is generally allowed 
so that plaintiffs have an opportunity to obtain 
evidence which will meet the requirements of 
Rule 23, but such discovery should not be so 
broad as to unduly burden defendant.

FLSA v. Rule 23: Certification Standard
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Collective Action Class Action

29 U.S.C. § 216(b)

“No employee shall be a party plaintiff 
to any such action unless he gives his 
consent in writing to become such a 
party and such consent is filed in the 
court in which such action is brought.”

Putative collective members must 
affirmatively “opt-in” to become part of 
the collective action.

By doing nothing, a putative collective 
member will not become part of the 
collective action.

Rules 23(b)(3) & 23(c)(2)(B)

For class plaintiffs seeking monetary damages under Rule 
23(b)(3), absent class-members must affirmatively “opt-
out” of the class.  

By doing nothing, absent class members remain part of 
the class action.

FLSA v. Rule 23: Opt-in v. Opt-Out
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Collective Action: No Tolling Class Action: American Pipe Tolling

Because individuals must affirmatively 
“opt-in” to become part of the collective 
action, their statute if limitations 
continues to run until their consent to 
join is filed.

Plaintiffs’ counsel will try to accelerate 
conditional certification/notice to 
prevent stale claims, and will resist 
discovery

American Pipe & Construction Co. v. Utah, 414 U.S. 538 
(1974): The filing of the class action tolls the statute of 
limitations for the claims of putative class members until 
class certification is denied or the individual opts out.

China Agritech Inc. v. Resh, 584 U.S. ___ (2018):
American Pipe tolling only tolls the 
statute of limitations for individual 
actions, not for subsequent class 
actions.

FLSA v. Rule 23: Statute of Limitations
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Collective Action Class Action

By doing nothing, a putative collective 
member will not become part of the 
collective action.

Only opt-ins are bound

By doing nothing, absent class members remain part of 
the class action.

Any class member who does not opt out is bound

FLSA v. Rule 23: Res Judicata
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Collective Action Class Action

Court approval required to release FLSA 
claims

Only binding on opt-ins (notice may go 
out after settlement is negotiated)

“Reversion” typically allowed

Court approval required to release class claims

Binding on any class member who does not opt-
out/object

Reversion typically not permitted (in federal court), cy 
pres permitted

FLSA v. Rule 23: Settlement
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Statistical Trends: 2019 FLSA Certification Rates

• Plaintiffs succeed more at the first-stage: “lenient” standard

• Defendants fare better at second-stage (decertification)

– Post-discovery

Granted Denied

First-stage conditional certification 199 81% 46 19%

Second-stage decertification 15 58% 11 42%
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Wage & Hour Litigation Trends

• Misclassification: exempt v. non-exempt

• Misclassification: employee v. independent contractors 
(California AB 5)

• “Off the clock” pre-shift & post-shift work

• Tipped employees

• California 

– “Laundry list”: meal & rest break claims, wage statement claims, 
unfair business practices, etc.

– PAGA

• Illinois: BIPA

17
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Recent Class & Collective Action Settlements

• California issues

– Core Logic: $6 million

• Misclassification: employee/independent contractor

– Wonder Bread: $13.3 million

• Misclassification: overtime exempt 

– AmeriHealth: $4.3 million

18
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Recent Class & Collective Action Settlements 
(continued)

• “Off the clock”

– H & M: $3.8 million

• Discrimination

– PWC: $12 million

19



CONFIDENTIAL © 2020 Barnes & Thornburg LLP. All Rights Reserved. This page, & all information on it, is confidential, proprie tary & the property of Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other 

than the intended recipient(s), & may not be reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes only & shall not be construed as legal advice or a 

legal opinion of Barnes & Thornburg LLP.

@BTLawNews

Illinois Biometric Information Privacy Act (BIPA)

• Prohibits employers from collecting biometric information, 
unless certain notice & consent steps are taken
– May not sell biometric information

– May not disclose without consent

– If in possession, the employer must protect biometric 
information

• Employees have a private right of action.  A prevailing party may 
recover for each violation:

– $1,000 or actual damages, for negligent violation 

– $5,000 or actual damages, for intentional or reckless violation

• Defenses are limited 

20



CONFIDENTIAL © 2020 Barnes & Thornburg LLP. All Rights Reserved. This page, & all information on it, is confidential, proprie tary & the property of Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other 

than the intended recipient(s), & may not be reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes only & shall not be construed as legal advice or a 

legal opinion of Barnes & Thornburg LLP.

@BTLawNews

BIPA Standing

• The Illinois Supreme Court in Rosenbach v. Six Flags, in January 2019, held 
that “an individual need not allege some actual injury or adverse effect, beyond 
violation of his or her rights under the Act,” to have standing

• Article III Standing - “Concrete Injury-In-Fact” 

– In August 2019, the Ninth Circuit in Facebook found that the invasion of privacy 
rights, protected by BIPA, was sufficient to satisfy Spokeo, Inc. v. Robins & establish 
standing. The Supreme Court denied cert. 

– On May 5, 2020, the Seventh Circuit in Bryant v. Compass Group USA, Inc., held that 
plaintiffs had standing to pursue BIPA claims in federal court because the deprivation 
of the “informed-consent regime” at the heart of BIPA was violation of substantive 
rights

21



CONFIDENTIAL © 2020 Barnes & Thornburg LLP. All Rights Reserved. This page, & all information on it, is confidential, proprie tary & the property of Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other 

than the intended recipient(s), & may not be reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes only & shall not be construed as legal advice or a 

legal opinion of Barnes & Thornburg LLP.

@BTLawNews

BIPA Settlements

• Examples:

– In re Facebook Biometric Information Privacy Litigation, 15-cv-
03747, (N.D. Cal.) (Jan. 29, 2020): $550,000,000

• Estimated millions of class members

– George v. Schulte Hospitality Group: $974.42 per class member

– Adams v. World Hyundai Of Matteson LLC: $1,151.96 per class 
member
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2019/2020 “Judicial Hellholes” Report

• Published annually by the 
American Tort Reform Association 
(“ATRA”)

• Focused on identifying 
jurisdictions that are generally 
unfriendly to defendants in civil 
lawsuits
– In their most recent report, the 

ATRA identified the following 10 
jurisdictions as “Judicial Hellholes”:

• Philadelphia Court of Common Pleas 

• California

• New York City

• Louisiana

• The City of St. Louis, Missouri

• Georgia

• Cook, Madison and St. Clair counties, 
Illinois

• Oklahoma

• Minnesota Supreme Court/Twin Cities

• New Jersey legislature
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23(F) APPEALS

24



Strafford’s Defeating Class 
Actions Post-Certification: 

Procedural and Substantive 
Strategies
Sean P. Wajert, Esq.

06/24/2020 25



Rule 23 (f)- Appeals

A court of appeals may permit an appeal from an order granting 
or denying class-action certification under this rule, but not from 
an order under Rule 23(e)(1). A party must file a petition for 
permission to appeal with the circuit clerk within 14 days after 
the order is entered or within 45 days after the order is entered 
if any party is the United States, a United States agency, or a 
United States officer or employee sued for an act or omission 
occurring in connection with duties performed on the United 
States' behalf. An appeal does not stay proceedings in the 
district court unless the district judge or the court of appeals so 
orders.

Defeating Class Actions Post-Certification: Procedural 
and Substantive Strategies
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Rule 23(f) Petitions
-What types of decisions may be appealed? granting or denying

-An order striking class allegations is “functional[ly] 
equivalent” to an order denying class certification and therefore 
appealable under Rule 23(f). Microsoft Corp. v. Baker, 137 S. Ct. 
1702, 1711 (2017)

-Who can petition? Plaintiff/defendant; movant/respondent

-When can a party petition? 14 day rule (more to come!)

-Unlike Section 1292(b), Rule 23(f) does not require district 
court approval. But appellate review is discretionary

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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Bases of Appeals
-Descriptions of the grounds, and applications, vary by circuit. 

-E.g., In re Marietta Memorial Hospital, 2018 U.S. App. LEXIS 460 (6th Cir. Jan. 8, 2018)(whether 
petitioner is likely to succeed; whether the cost of continuing the litigation for either plaintiff or 
defendant presents such a barrier that subsequent review is hampered; whether the case presents a 
novel or unsettled question of law; and procedural posture of the case).

-E.g., In re Brewer, 863 F.3d 861, 874 (D.C. Cir. 2017)(Rule 23(f) is “an exception” that “ordinarily is 
appropriate only in limited circumstances: (1) when there is a death-knell situation for either the 
plaintiff or defendant that is independent of the merits of the underlying claims, coupled with a class 
certification decision by the district court that is questionable, taking into account the district court’s 
discretion over class certification; (2) when the certification decision presents an unsettled and 
fundamental issue of law relating to class actions, important both to the specific litigation and 
generally, that is likely to evade end-of-the-case review; and (3) when the district court’s class 
certification decision is manifestly erroneous.”)

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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Bases of Appeals

-Even when appearing similar, the circuits’ approaches contain “subtle differences.” In re Lorazepam 
& Clorazepate Antitrust Litig., 289 F.3d 98, 105 (D.C. Cir. 2002). 

-Each circuit has reserved at least some leeway in its standards governing Rule 23(f) review. E.g., In re 
CoreCivic, Inc., 2019 WL 4197586 at *1 (6th Cir. Aug. 23, 2019)(quoting In re Delta Air Lines, 310 F.3d 
953, 959 (6th Cir. 2002) (“we eschew any hard-and fast test in favor of a broad discretion to evaluate 
relevant factors”)). 

-Vallario v. Vandehey, 554 F.3d 1259, 1263 (10th Cir. 2009) (“no rigid test should govern the exercise of 
our discretion to grant a petition for interlocutory review.”)

-“Our authority to accept Rule 23(f) petitions is highly discretionary,” so “there may well be special 
circumstances that lead us to grant or deny a Rule 23(f) petition even where some or all of the 
relevant factors point to a different result.” Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 1266, 1276 
(11th Cir. 2000). 

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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One Rule--Many Circuits
-federalization of class actions under CAFA and the availability of 
Rule 23(f) has not created complete consistency 

-even if appellate judges tend to focus on resolving, or at least 
minimizing, conflict between circuits more than district judges

-variations may push litigants to certain districts, e.g., Central 
and Northern Districts of California believing that class 
certification is more likely to be granted and upheld in certain 
jurisdictions

-appellate decisions on Rule 23(f) petitions often do not provide 
extensive discussion of the factors/considerations [or 
application] that motivated the courts’ decisions on the petition

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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More on Bases of Appeals

-But most courts have generally recognized three 
categories of cases where Rule 23(f) petitions should be 
granted: 

(1)“death knell” decisions for plaintiffs, or for defendants; 

(2)novel legal issues that would benefit from immediate 
appellate review; and 

(3)certification decisions that are manifestly erroneous.

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies

31



Death Knell
-review may be appropriate when a class-certification order sounds the “death knell” 
for the litigation. E.g., Chamberlain v. Ford Motor Co., 402 F.3d 952, 959 (9th Cir. 2005); 
Blair v. Equifax Check Servs., 181 F.3d 832, 834 (7th Cir. 1999). 

-death knell factor may be satisfied when class certification is denied and 
“the representative plaintiff’s claim is too small to justify the expense of litigation.” 
Blair, 181 F.3d at 834.  

-order certifying a class may require review when the stakes are large and the risk of a 
settlement or other disposition that does not reflect the merits of the claim is 
substantial.  Arnold Chapman & Paldo Sign & Display Co. v. Wagener Equities, Inc., 747 
F.3d 489, 491 (7th Cir. 2014).

-petitioner “must demonstrate that the district court’s ruling” is “questionable” 
because “if the ruling is impervious to revision there’s no point to an interlocutory 
appeal.” Blair, 181 F.3d at 834.

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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Novel Legal Issues
-Circuits also agree that review may be appropriate to facilitate the development 
of the law if some fundamental issue about class actions is undeveloped.

-Law may develop through affirmances as well as through reversals, so it may be  
less important to show that the district judge’s decision is erroneous here.  

-Some circuits have limited development of the law grounds to decisions that are 
“likely to evade end-of-the-case review.” Lorazepam & Clorazepate Antitrust Litig., 
289 F.3d at 105. 

-Demonstrating a conflict among district courts also may be helpful, because a 
conflict suggests that the legal question is recurring and unsettled. E.g., Allen v. 
Int’l Truck & Engine Corp., 358 F.3d 469, 471 (7th Cir. 2004).

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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Manifestly Erroneous
-review may be appropriate if the class certification order is “manifestly 
erroneous.” Vallario v. Vandehey, 554 F.3d 1259, 1263 (10th Cir. 2009) 
(“Immediate review of a district court's class certification ruling may 
also be fitting when that decision is manifestly erroneous.”). 

-But petitioners face high bar in seeking Rule 23(f) review based on an 
alleged error. In re Johnson, 760 F.3d 66, 72 (D.C. Cir. 2014) (“we have 
never before granted Rule 23(f) review on the basis of a manifest 
error”). 

-Some circuits view correctness of district court’s order not as 
independent variable, but rather as part of “sliding scale” approach 
under which the “stronger the showing of an abuse of discretion, the 
more this factor weighs in favor of interlocutory review.” Prado-Steiman
v. Bush, 221 F.3d 1266, 1275 n.10 (11th Cir. 2000); Lienhart v. Dryvit Sys., 
Inc., 255 F.3d 138, 145-46 (4th Cir. 2001) (“We adopt a five-factor ‘sliding 
scale’ test to guide the consideration of such petitions”) .

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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What Do The Numbers Say?
-Studies have explored the rate at which circuit courts grant Rule 23(f) petitions. E.g., 
Sullivan & Trueblood, Rule 23(f): A Note on Law and Discretion in the Courts of Appeals, 
246 F.R.D. 277, 283 (2008); U.S. Chamber of Commerce Institute for Legal Reform, A 
Roadmap For Reform: Lessons From Eight Years Of The Class Action Fairness Act (October 
2013); Lammon, Interlocutory Class-Certification Appeals Under Rule 23(f), Electronic 
copy available at: https://ssrn.com/abstract=3589733

-Most circuit courts accept Rule 23(f) petitions in relatively rare circumstances (approx. 
25%), and the trend seems down

-Accepting 27% of defense petitions; about 21% of plaintiff petitions

--Ninth Circuit considers about three times as many Rule 23(f) petitions as the next 
highest circuit, and it recently grants less than 1 in 5 of those petitions

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies
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More Numbers
-The Second, Fifth, Tenth Circuits currently seem to grant 
petitions at a relatively higher rate. (esp. Fifth)

-The Sixth and Eighth Circuits have recently accepted 
relatively fewer petitions.

-The Fourth and Seventh Circuit are about average.

-The Ninth receives far more Rule 23(f) petitions than the 
next highest circuit (the Second Circuit), but it accepts 
interlocutory appellate review in less than 20 percent of 
those cases.
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A Few More Numbers
-What happens if you get there?

-Latest figures suggest that on the merits, district court reversed 
about 54% of the time.

-Almost no difference based on petitioner side in one 
recent study. 

-Ninth Circuit appears to be one of the jurisdictions most likely to 
affirm a grant of class certification (72%), and has one of the 
highest reversal rates for denials of class certification (65%).
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Nutraceutical Corp. v. Lambert, 139 S. Ct. 710, 715 (2019)

-Issue before Supreme Court: whether the 9th Circuit erred when 
it held that equitable exceptions could apply to Rule23(f), which 
establishes a 14-day deadline to file petition for permission to 
appeal, and can thus excuse a party’s failure to file 

-Creating conflict with the decisions of the U.S. Courts of Appeals 
for the 2nd, 3rd, 4th, 5th, 7th, 10th and 11th Circuits

-The Supreme Court unanimously ruled that the 9th Circuit erred 
because Rule 23(f) is not subject to equitable tolling

-See Dillon v. Clackamas Cty., No. 19-36084, 2020 WL 1290290, at *1 
(9th Cir. Feb. 25, 2020) (applying 14-day deadline to reject appeal)
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-Plaintiffs claimed damage to gameplay disks due to malfunction of product. District 
court denied certification because only .04% of consoles were found to have this 
defect.  Parties agreed to a dismissal with prejudice: plaintiff effort to get immediate 
appeal.

-9th Circuit overturned the district court decision to deny class certification. 

-Supreme Court unanimously ruled that the Court of Appeals does not have 
jurisdiction to review the denial of class certification in a case where the plaintiff 
voluntarily dismissed their claim with prejudice.

-Plaintiff’s voluntary dismissal with prejudice undermined the normal procedures of 
FRCP 23(f). 
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Rule 23(f) Petitions – Miscel. Pointers
-Typically decided quickly by a motions panel, which will not 
delve deeply into the case; possibility that the appellate court 
will resolve the appeal based solely on the petition and 
answer.

-Amicus Support- may be particularly helpful in showing that a 
class-certification order is sufficiently important beyond the 
parties’ dispute so as to warrant review. 

-Often tight page limit (20 pages); FRAP 5(b) also governs the 
content of Rule 23(f) petitions and answers. 

-Reply Brief- check local rules

-Motions to Stay
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Opposing Rule 23(f) Petitions

-Rule 23(f) interlocutory review sparingly granted –
there is already an opportunity for appellate review 
at the end of every case. 

-Petitioners often ignore factors considered by the 
court of appeals. 

-circuits have developed standards used to limit the cases 
that receive interlocutory appellate review. 
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Early Reconsideration

42
Defeating Class Actions Post-Certification: 

Procedural and Substantive Strategies



Motions for Reconsideration 
-There is no motion for reconsideration in the Federal Rules of Civil 
Procedure. E.g., Bass v. USDA, 211 F.3d 959, 962 (5th Cir. 2000); Glass v. 
AsicNorth Inc., 2020 WL 1158563, at *1 (D. Ariz. Mar. 10, 2020); Folse v. 
Takata Corp., 2020 WL 1487293, at *1 (E.D. La. Feb. 28, 2020).

-Rule 59 may apply, and Rule 60 allows for relief from an order, including for:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence

(3) fraud, misrepresentation, or misconduct 

(4) any other reason that justifies relief.

-A motion under Rule 60(b) must be made within a reasonable time.
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Motions for Reconsideration 
-Local rules may provide for reconsideration. E.g., D. Kansas, Rule 7.3 
MOTIONS TO RECONSIDER

-A party may file a motion asking a judge or magistrate judge to 
reconsider an order or decision made by that judge or magistrate judge

-party seeking reconsideration of non-dispositive orders must file a 
motion within 14 days after the order is filed, and motion to reconsider 
must be based on:

(1) an intervening change in controlling law;

(2) the availability of new evidence; or

(3) the need to correct clear error or prevent manifest 
injustice.

-See also, e.g., Local Rule 6.3 (E.D.N.Y.); Local Rule 7.1(g) (E.D. Pa.)
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Motions for Reconsideration 

- “While the Federal Rules do not provide for a 
motion to reconsider, a district court has the 
inherent power to reconsider its interlocutory 
orders . . . .” Fernández–Vargas v. Pfizer, 522 F.3d 55, 
61 n.2 (1st Cir. 2008) 

-See also Warren v. American Bankers Ins., 507 F.3d 
1239, 1243 (10th Cir.2007)(a district court always 
has the inherent power to reconsider its 
interlocutory rulings, and we encourage a court to 
do so where error is apparent)

Defeating Class Actions Post-Certification: 
Procedural and Substantive Strategies

45



Motions for Reconsideration 

-English v. Apple Inc, 2016 WL 1108929, at *1 (N.D. Cal. Mar. 22, 2016) (denying motion for 
reconsideration because there is no reason that the evidence offered with the motion could not have 
been presented when the motion for class certification was briefed).

-Gardner v. First Am. Title Ins. Co., 218 F.R.D. 216 (D. Minn. 2003)(suggesting if plaintiffs wished to 
submit new authority in support of their motion for class certification, proper means to do so was 
pursuant to request for motion for reconsideration under local rule, but renewed motion for class 
certification was proper means by which plaintiffs could present supporting facts they had developed 
through additional discovery).

-Callari v. Blackman Plumbing Supply, Inc., 153 F. Supp. 3d 590 (E.D.N.Y. 2015)(plaintiff could not raise 
claim for certification of sub-classes for the first time in motion for reconsideration).

-Friedman v. Dollar Thrifty Auto. Grp., Inc., 2015 WL 4036319, at *6 (D. Colo. July 1, 2015)(granting 
defendant’s motion for reconsideration of previous grant of motion for class certification, based on 
changed or misunderstood law).
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Decertification Basics

• Differences in Federal and
State Court approaches, e.g.
New Jersey.

• Altering or Amending the
Order: An order that grants
or denies class certification
may be altered or amended
before final judgment.
FRCP 23(c)(1)(c)

• Whether or not a court decertifies a class depends on whether additional 
factual or legal information becomes available – after the initial certification 
decision – that reveals that the claims and defenses are not subject to 
common proofs.  In other words, once the “bathtub” is full of case 
developments, is it still suitable for class treatment.
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Experts
Rep DepositionsClass

Written Discovery

Pleadings

Decertification: The Bathtub 
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Planning for Decertification: Rule 16 and the JDP

• Guarding against certification
and laying the groundwork for
the potential decertification of
an adverse ruling starts at the
Rule 16 stage.

• Federal courts do not address the
issue of bifurcation consistently.

• Given the emphasis on longer
periods of initial discovery,
including protracted expert
certification proofs, will the court
afford additional discovery after
the initial adverse certification
decision?
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The History of  Certification Bifurcation 

• Historically, true bifurcation
involved more skeletal, initial
class discovery, sometimes
without experts, and class cert
decisions were made earlier 
in the case.

• That former period necessarily
required a period of “merits
discovery” that enabled
defendants to more fully develop
a record to revisit decertification. 

• Times have changed: with the Dukes and Peroxide decisions a decade ago,
courts’ greater scrutiny of the certification record led to the absorption of
merits discovery into a more robust initial discovery phase, including
experts.

• Where are we now?  It’s a hybrid approach.
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What About Now?  The JDP
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Decertification: Changes in the Record

• Changes can develop in the factual
record during a subsequent period
of fact or expert discovery.

• Changes can occur upon the loss of
a cause of action, or an element of
a cause of action, via summary
judgment.

• They can occur in the midst of a pretrial Rule 104 evidentiary 
hearing.

• And they most certainly can occur when the case goes to trial as 
a result of a full factual record and when the jury

makes a decision that rejects one of the common theories.
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Decertification: Opt Outs 

• Post-certification notice program is
the first time to understand who is
opting out. 

• Opt outs are fertile ground for 
presenting evidence that contradicts
the named class representatives’ stories. 

• Deposing Opt Outs creates a new record
with which a decertification motion may
be appropriate. 
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SUMMARY JUDGMENT & OTHER MOTIONS 
IMPACTING CLASS (PETE)
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The Mixed Blessing of Decertification

FLSA Collective Action
• In the FLSA context, could end up with multiple 

individual actions in separate jurisdictions
– Unlikely that all opt-ins will pursue individual actions 

but many may, especially if plaintiffs’ counsel believe 
that they could recover their fees

– May be more expensive to litigate than a collective 
action and cause greater inconvenience to company 
witnesses

– May be harder to resolve all cases at once either by 
dispositive motion or settlement

• Decertification may give leverage to settle all opt-
in claims at a significant discount

Rule 23 Class Action
• Defeating Rule 23 certification is almost always a 

good thing – plaintiffs’ counsel rarely file multiple 
individual actions in Rule 23 cases

• Upon decertification, the statute of limitations 
begins running again
– American Pipe

• Defeating conditional certification (or decertifying) is usually a good 
thing – but be careful what you wish for
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Motion for Summary Judgment After Class 
Certification
• Many Defendants will attempt to move for summary judgment prior 

to class certification
– But see, rule against one-way intervention

• Once the class has been certified, a Defendant must decide whether 
to move for summary judgment with regard to the class-wide claims, 
or to particular class members – or both
– The most important factor in this decision is the breadth of Plaintiffs’ claims.  

If the allegations clearly apply to the entire class, a Defendant will likely 
move for a class-wide motion

– Alternatively, it may be advantageous to target specific sections of the class, 
thereby trimming certain allegations that may prove difficult in trial or 
settlement discussion

– If a Defendant can “pick off” a lone class representative, it may be the death 
knell of the litigation
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Arbitration Agreements with Class & Collective 
Action Waivers

• Arbitration is a matter of contract, not coercion

• Under the FAA, arbitration agreements are to be enforced 
according to their terms

• State laws that stand as an obstacle to arbitration are pre-
empted

• SCOTUS continues to be protective of arbitration generally, 
including workplace arbitration agreements
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Arbitration Agreements at SCOTUS

• Epic Systems Corp. v. Lewis 

– NLRA does not create a right to bring class or collective actions

– Class and collective actions can be waived by arbitration agreement

• Lamps Plus, Inc. v. Varela

– Class arbitration is unavailable an ambiguous arbitration agreement cannot 
provide the necessary contractual basis for compelling class arbitration

– Follows Stolt-Nielsen S.A. v. AnimalFeeds International Corp. (arbitration 
agreement silent on class arbitration)
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Motions to Compel Arbitration: Class Waivers

• Useful tool before and during litigation
– Can also be a “mixed blessing”

• Strategic choices regarding implementation, deployment and 
timing
– Waiver issues

• Workplace arbitration agreements with class/collective action 
waivers are a useful tool for fracturing and defeating class & 
collective actions
– “Pick off” named plaintiff

– Can limit putative population

– Can limit reach of notice
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CHALLENGES AT TRIAL & POST TRIAL
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Decertification At Trial 

• A series of national class
actions filed in 2001, in
California, Pennsylvania,
New Jersey and Florida

• Plaintiff alleges design
defects resulting in
premature brake wear;
claim damages for (1)
out-of-pocket costs, and
(2) diminished value of a vehicle fleet of nearly 260,000 
vehicles

• The court repeatedly rejected defendants’ opposition to 
certification and decertification efforts pretrial based on 
plaintiff’s theory that all products had diminished in value.
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Decertification and the Jury Trial

• Five weeks

• Two-day charge conference

• Motions to decertify at (1) the
preliminary expert hearing; (2) after
named plaintiff’s testimony; (3) as part of directed verdict 
motion; and (4) at close of evidence

• Jury reached a verdict rejecting consumer fraud and 
damages based on diminution in value (“$0”); found a 
breach of warranty and awarded $750 to each of 8,000 
class members
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Post-Trial Decertification Motion

• Defendant moved for JNOV
and to decertify

• Trial court granted the
motion (1) setting aside
jury’s damage award, and
(2) ordering claims
proceedings to determine
individual damages for excess repair expenses.

• Why?  Because the only damages theory that was common to 
the class – diminution in value of all class vehicles – was 
rejected by the jury.  There was no longer a basis to sustain 
certification.
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Here’s Why: Class Expert Testimony
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Here’s Why: Class Expert Testimony
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Claims Process

• Near conclusion of 5-year claims proceeding, Special 
Master recommended the defendant pay claims amounting 
to less than $50k
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Class Counsel’s Fee Petition

• Class counsel filed a fee petition seeking $ 7 million.

• The Court applied the test for
fee recovery by taking into
account class counsel’s lack of
success.  The class sought $ 75M;
it recovered only $ 50K.  As a
result, the Court awarded class
counsel $ 200K in attorney
fees.
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Appellate Activity 

• In May of 2018, the Appellate Division reversed the 
decertification and reinstated the jury verdict.

• Defendant petitioned for
review and NJ Supreme Court 
granted cert.

• Oral argument in October 2019.

• Published opinion is imminent.
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QUESTIONS?
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