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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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Presented by Brent Lipschultz

Charitable Planning Changes Under 
CARES and SECURE Acts
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• Philanthropic planning should be incorporated with income tax planning.
oCharitable deductions are more valuable in the year with the higher marginal income tax rate.
oProper planning involves doing a 2-year income tax projection in order to time the charitable 

deduction for optimal benefit.
• This is complicated because of the unprecedented uncertainty we are experiencing.

o Impact of TCJA, SECURE Act and CARES Act
o Change in administration may very well mean change in tax law

• Consider bunching charitable deductions in one year
oThere are many charitable vehicles available to effectuate philanthropic planning.

Philanthropic Planning
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The maximum deduction an individual is allowed for charitable contributions is subject to a 
limitation based on the individual’s AGI, the type of property given and the status of the exempt 
organization.

Adjusted Gross Income (AGI) Limitations on Charitable Giving

Contributions made to: AGI Limitations: Cash/Ordinary
Income Property

AGI Limitations:
Appreciated Capital Gain 
Property

Public Charities 50% (60% for cash only);
100% for cash gifts for 2020 only

30%

Non-operating (Grant making) 
Private Foundations

30% 20%

Private Operating Foundations 50% (60% for cash only);
100% for cash gifts for 2020 only

30%
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• Any excess amounts contributed over what is deductible in a year may be carried forward to the 
subsequent 5 years, subject to limitations for that year.
oExample: Grace makes a cash donation to a private foundation of $2 million and her AGI is $4 million. Her 

charitable deduction is $1.2 million. Since Grace made a cash contribution to a private non-operating 
foundation, she can deduct up to 30% of her AGI. The excess amount of $800,000 is carried forward for the 
next 5 years.

oWhether you are able to take a charitable contribution in a subsequent year depends on the tax 
circumstances in that year.

oPlanning is now more difficult as a carry forward may be lost if, in a subsequent year, the standard 
deduction is used instead of itemized deduction.

• Use of bunching charitable deductions to a donor-advised fund (DAF) or a private foundation (PF) 
in a particular year to make use of the itemized deductions and obtain the tax benefit.
oOnce in a DAF or PF, funds may be distributed to public charities over a number of years, subject to the 

certain provisions in the Code.
• The AGI limitation for a DAF is 60% for cash contributions and 30% for contributions of 

appreciated capital gain property.

AGI Limitations on Charitable Giving
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• Using long-term appreciated property to fund your charitable contributions can save 
substantial taxes.
oExample: Grace has stock that she owned for five years which has a FMV of $100,000 and a cost 

basis of $60,000. Grace decides to donate $100,000 to a public charity in 2020. It is more 
beneficial to donate the stock to charity rather than selling the stock first and then donating the 
proceeds.

Philanthropic Planning

Cash Donation from 
Proceeds

Stock Donation

Tax savings on contribution ($100,000 at 37%) $37,000 $37,000

Capital gains tax if stock was sold ($40,000 at 23.8%, 
inclusive of the 3.8% NIIT)

(9,520) 0

Net federal tax savings $27,480 $37,000
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• Make sure that you satisfy the legal transfer requirements prior to year-end.
• Never use securities where the FMV is lower than the cost.

oThe deduction would be limited to the FMV; the benefit of the capital loss is lost.
o It is better to sell the stock and recognize the loss, and then donate the proceeds.

• If the stock is held for 12 months or less, the deduction is limited to the lesser of its FMV or the basis.
• If the property is donated that is inventory or subject to depreciation recapture, the deduction is limited to 

the lesser of the FMV or the basis of the property.

Philanthropic Planning: Planning Considerations
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What is a QCD?
• An otherwise taxable distribution from an IRA owned or inherited by an individual age 70 ½ and over and paid directly 

from the IRA to a qualified charity.
Is there a limit on the amount of the qualified distribution?
• The maximum allowable QCD each year is $100,000, reduced by the cumulative deductible IRA contributions made since 

the individual turned 70 ½.
• Any benefit received from charity in return for the contribution will disqualify the QCD.
• Each spouse can contribute up to $100,000 from his owned or inherited IRA each year, even if the contribution exceeds the 

required minimum distribution (RMD).
What are the potential benefits of making a QCD?
• The QCD is excluded from income.
• It can be counted toward satisfying RMDs (note that beginning in 2020 the new RMD age is 72, but all RMDs have been 

fully suspended for tax year 2020 under the CARES Act).
• The QCD reduces AGI, such that limitations on other tax benefits tied to AGI levels may not apply. These include the 20% 

deduction for qualified business income.
Will QCDs qualify for a charitable contribution deduction?
• No, QCD is already excluded from income; no further deduction is allowed.

Qualified Charitable Distribution (QCD)
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• Background: Individuals who itemize their deductions can deduct charitable contributions to the extent of a 
certain percentage of Adjusted Gross Income (AGI).
oThe applicable percentage depends upon the type of property donated and the exempt status of the 

charity.
oPrior to TCJA, the percentage limitation for cash donations to public charities was 50% of AGI. 

• For tax years beginning after December 31, 2017, TCJA increased the percentage limitation for cash 
gifts to public charities to 60%.

• Also included are private operating foundations, donor-advised funds and supporting organizations.
oDonations of appreciated long-term capital gain property to public charities is 30% of AGI.
oThe percentage limitation for cash contributions to grant-making private foundations is 30% of AGI. Gifts 

of appreciated long-term capital gain property is limited to 20% of AGI.
oContributions in excess of these limitations are carried forward for five years, deductible subject to 

limitations and conditions in future years.

CARES Act Incentive for Individuals Who Itemize Their Deductions



13

• The CARES Act limits “qualified contributions” to 100% of the individual’s AGI, effectively 
suspending any limitation for 2020 only. 

• The ordering rules normally followed are suspended.
o Instead, the individual may take a charitable deduction for amounts that are not qualified contribution, 

subject to applicable limitations, first.
oThen, a corresponding reduction to the allowable deduction for the qualified contribution is allowed. 

• Any excess contribution over the threshold is carried forward for five years subject to the 
generally applicable charitable contribution carried forward limitations.

• The taxpayer must elect to have the percentage limitation suspension apply to his/her qualified 
contributions.

• For partnerships and subchapter S corporations, the individual partner or shareholder makes this 
election.

• $300 charitable deduction above the line for everyone who donates to public charity.

CARES Act Incentive for Individuals Who Itemize their Deductions
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• Example: For 2020, Jackie expects her AGI to be $1 million. She has made a donation of 
appreciated long-term securities to her family private foundation of $300,000. What is the 
maximum amount of cash contributions that she can make to public charities in order to get the 
maximum deduction?

• Answer:
o The donation of $300,000 of securities to a private grant-making foundation is not a qualified 

contribution. Under the normal limitation rules, the deduction is limited to 20% of AGI or $200,000. The 
remaining $100,000 can be carried forward to 2021.

o Jackie can make a qualified contribution of up to $800,000 in 2020.
o Total 2020 charitable deduction is $1 million.

CARES Act Incentive for Individuals Who Itemize their Deductions



15

Contribute $30k to charity annually:

Front load $150k charitable contributions in year 1:

Frontloading resulted in $56k of additional deductions over 5 years

Bunching Example: Front Loading Contributions

Year 1 2 3 4 5 Total

Charity 30 30 30 30 30

RE Tax 10 10 10 10 10

Standard 24 24 24 24 24

Higher 40 40 40 40 40 200

Year 1 2 3 4 5 Total

Charity 150 0 0 0 0

RE Tax 10 10 10 10 10

Standard 24 24 24 24 24

Higher 160 24 24 24 24 256



16

• Other incentives:
oC Corporations: For qualified contributions made in 2020, the current percentage limitation of 10% of 

the corporation’s taxable income is increased to 25%.
oContributions of Food Inventory: For 2020, the percentage limitation is increased from 15% to 25% of:

• Taxable income for C corporations
• Taxpayer’s aggregate net income from all trades/businesses from which such contributions were made, for 

taxpayers other than a C corporation

CARES Act: Other Incentives
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Quick Refresher

► Simple trust cannot make charitable contributions.

► Complex trust can make charitable contributions and are 
normally allowed an unlimited income tax charitable contribution 
deduction for any part of gross income paid (or treated as paid) 
pursuant to the terms of the governing instrument for a purposes 
specified in IRC 170(c).

► Presentation and Mechanics

► Charitable deduction is calculated on Schedule A of Form 1041 and 
deducted on page one of Form 1041, rather than Schedule B of 
Form 1041 (contrast with distribution deduction).

► What does this mean?

► Charities do NOT get a Schedule K-1.

19
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IRC 642(c) - Deduction for amounts paid or 
permanently set aside for a charitable purpose.

► IRC 642(c)(1)

► In the case of an estate or trust (other than a trust meeting the 
specifications of subpart B), there shall be allowed as a deduction in 
computing its taxable income (in lieu of the deduction allowed by 
section 170(a) , relating to deduction for charitable, etc., 
contributions and gifts) any amount of the gross income, without 
limitation, which pursuant to the terms of the governing instrument 
is, during the taxable year, paid for a purpose specified in section 
170(c) (determined without regard to section 170(c)(2)(A)). If a 
charitable contribution is paid after the close of such taxable year 
and on or before the last day of the year following the close of such 
taxable year, then the trustee or administrator may elect to treat 
such contribution as paid during such taxable year. The election 
shall be made at such time and in such manner as the Secretary 
prescribes by regulations.

20
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General Rules for Deductibility

► To be deductible under IRC 642(c), 
charitable contributions must meet a three-
prong test.

► Paid out of gross taxable income,

► Paid pursuant to the terms of
Trust agreement; and,

► Paid for a purposed defined
in IRC 170(c).

21

The Tax Cuts and Jobs Act of 2017 
amended IRC Sec. 641(c) to require 

electing small business trusts (ESBTs) 
to compute their charitable contribution deductions 

using the rules that apply to individuals (for tax years 
beginning after 2017) [IRC Sec. 641(c)(2)(E)]. Therefore, 

the rules under IRC Sec. 642(c) will not apply to ESBTs after 
2017. These trusts will be subject to the percentage

limitations and the carryforward provisions that apply 
to individuals under IRC Sec. 170.
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Quick Recap on ESBTs

► IRC 641(c) – Special rules for taxation of electing small 
business trusts.

► IRC 641(c)(2)(E) [provision discusses “modifications” under 641(c)]

► (i) 642(c) shall not apply.

► (ii) For purposes of section 170(b)(1)(G), adjusted gross income 
shall be computed in the same manner as in the case of an 
individual, except that the deductions for costs which are paid or 
incurred in connection with the administration of the trust and which 
would not have been incurred if the property were not held in such 
trust shall be treated as allowable in arriving at adjusted gross 
income.

► 170(b)(1)(G) is the provision that bumped up to 60% of AGI for 
certain cash donations and provides for 5 year carryover.

22
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Paid out of gross income

► When IRC 642(c) refers to gross income, it means taxable 
income.

► Amounts paid from tax-exempt income are not deductible, nor 
are contributions from principal.

► Example: Trust agreement provides only for distributions of 
principal to charity. Trust will not get income tax deduction, except 
to extent principal is included in taxable gross income.

► How about contributions of appreciated property?

► General rule: not deductible because appreciated property would 
not typically be included in gross income. [contrast to individual 
rules where individual gets charitable deduction]

► Exception: contributions of appreciated property are deductible if in 
satisfaction of pecuniary bequest (fixed dollar amount). Gain 
recognition triggered.

23
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Tax-exempt income allocation

► Example: ABC Trust requires Trust distribute $2,000 annually 
each to ABC’s two children. To extent trust income exceeds 
required distributions, trustee is authorized to distribute $2,500 of 
income to XYZ Charity. Total 2020 income is as follows:

► Tax-exempt interest: $10,000

► Dividend income: $15,000

► Total income: $25,000

► Absent a provision in governing instrument specifying manner in 
which tax-exempt income is allocated to charitable distributions, 
the amount of tax-exempt income allocated to charitable 
distribution is determined as: 

► Charitable distribution x (tax-exempt income / total income)

► $2,500 x ($10,000 / $25,000) = $1,000 tax-exempt income

► Charitable deduction is $1,500

24
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Tax-exempt income [continued]

► The governing instrument can specify the source of the income 
used to pay distributions to charity (Reg 1.642(c)-3(b)(2))

► To be considered valid, such provision must have economic 
effect independent of income tax consequences.

► Reg § 1.642(c)-3(b)(2) [example 2]
► A trust instrument provides that 100 percent of the trust's ordinary 

income must be distributed currently to an organization described in 
section 170(c) and that all remaining items of income must be 
distributed currently to B, a noncharitable beneficiary. This income 
ordering provision has economic effect independent of income tax 
consequences because the amount to be paid to the charitable 
organization each year is dependent upon the amount of ordinary 
income the trust earns within that taxable year. Accordingly, for 
purposes of section 642(c), the full amount distributed to charity is 
deemed to consist of ordinary income.

25
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Pursuant to Terms of Governing Instrument

► Typically, trust agreement provides for annual payment of a 
specified amount to one or more designated charities.

► A provision authorizing Trustee to make discretionary payments 
to qualified charities is acceptable.

► If the decedent gives the beneficiary a general power of 
appointment and the beneficiary exercises the power by 
appointing the principal to a charity, no contribution deduction will 
be allowed for income allocated to principal.

26
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Pursuant to Terms of Governing Instrument

► How about partnership pass-through contributions?

► Strafford Trust holds a 20% interest in Strafford Partnership. Trust 
has two income beneficiaries. Trust agreement makes no 
provision for charitable contributions. The partnership K-1 reports 
the Trust’s share of pass-through charitable contributions of 
$1,000. 

► Revenue Ruling 2004-5

► Trust isn't prohibited from taking Code Sec. 642(c); charitable 
deduction for trust's distributive share of charitable contribution 
made by partnership from partnership's gross income even though 
trust's governing instrument doesn't authorize trustee to make 
charitable contributions.

27
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Purpose Specified in IRC 170(c)

► Determined without regard to 170(c)(2)(A)

► Created or organized in the United States

► To this day, some ambiguity in interpretation of this statutory 
language. Payments made exclusively for religious, charitable, 
scientific, literary, or education purposes are deductible (same as 
individuals

► Trusts can deduct charitable contributions made to charities 
organized anywhere in the world

28
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Set-aside Deduction

► Qualified revocable trusts making 645 election to be treated as 
an estate and certain pre-1969 trusts are allowed an unlimited 
deduction for amounts of income that, pursuant to the governing 
instrument, are required to be permanently set aside for 
charitable purposes [IRC Sec. 642(c)(2)]. 

► Further discussed in Estate section.

29
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Transfers

 IRC Sec. 2055 provides deduction from value of gross 
estate for the value of transfers for public, charitable or 
religious uses

 Sec. 2055 is to estate tax what Sec. 170 is to income tax

 IRC Sec. 2055(a) provides list of organizations to which 
contributions are deductible

 Similar to list of organizations eligible for charitable gift tax

 Deductions are not limited only to contributions to “charities”

Deductions not subject to amount limitations, but cannot 
exceed value of property (Sec. 2055(d))
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Transfers

Deductibility not guaranteed solely because transfer 
reaches “charitable” organization.

 Vow of poverty – contractual obligation, no deduction

Deduction available only for property transferred by way 
of:

 a bequest, legacy, 

 devise, or 

 transfer by decedent (Sec. 2055)

Deduction only allowed if transfer is made by decedent

 Not estate or beneficiaries

 Must be pursuant to will or lifetime transfer
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Transfers

Outright 

 Inter vivos pledge paid by executor treated as bequest

Indirect

Transfers as a result of settlement of will contest, 
elective share or reformation of will or trust, are 
deductible

Transfers resulting only from collusive action by involved 
parties are not deductible
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Transfers – Charitable Deduction

Qualified Disclaimer

Disclaimer – refusal to accept property under decedent’s 
will or by operation of law

Property is eligible for a estate tax charitable deduction if 
the property passes from decedent to a qualified charity 
as a result of a qualified disclaimer.

Must be made within in nine months from the date of the 
transfer creating the interest for federal tax purposes

 State law allowing longer period of time to disclaim interest is 
irrelevant

Sch O, line 2 answered “yes”

 Attach copy of disclaimer to the return
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Transfers

General Power of Appointment (Sec. 2055(b))

Deduction allowed if property passes by 

 exercise, 

 release, or 

 lapse of a power of appointment

Property is included in gross estate as a result of GPOA, 
transferred to charity by testamentary exercise of power

Claimed on Sch O

 Attach certified copies of the document creating power (trust 
agreement) and document exercising power (decedent’s will)
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Transfers

Not Exclusively for Charitable Purposes (Sec. 2055(e))

Generally, deduction allowed if interest is presently 
ascertainable and severable from a noncharitable
interest.

 If power to divert property to noncharitable purpose exists, 
transfer is nondeductible
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Transfers

Not Exclusively for Charitable Purposes (Sec. 2055(e))

Exceptions: (Reg. § 20.2055-2)

 Remainder interests in CRAT, CRUT, pooled income fund

 Remainder interests in personal residence

 Remainder interests in a farm

 Guaranteed annuity interests (CLAT, etc)

 Unitrust income interests (CLUT, etc)

 “Conservation purpose” transfers (restriction on use of real 
property, remainder interests in real property, etc.)

 Artwork with retained copyrights



Qualified Recipients
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Qualified Recipients

Four classes of qualified recipients:

1. The United States, the states and their subdivisions, DC

 Counties, cities, towns, etc.

 Deductible only if made “for exclusively public purposes” (Sec. 
2055(a)(1)

2. Corporations “organized and operated exclusively for 
religious, charitable, scientific, literary, or educational 
purposes”. (Sec. 2055(a)(2))

 Churches, Red Cross, schools, orgs to encourage arts, amateur 
sports, prevent animal and child abuse, etc.

 Regs clarify an unincorporated association may qualify (Reg. §
2.2055-1(a)(2))
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Qualified Recipients

Four classes of qualified recipients: (cont.)

3. Trusts and various fraternal organizations (Sec. 
2055(a)(3))

 Only deductible if bequests are to be used exclusively for 
charitable and related purposes

 No propaganda, lobbying, political campaign activities for trusts

4. Veterans’ organizations incorporated by act of Congress 
(Sec. 2055(a)(4))

 No earnings to private shareholders or individuals

 No restriction on propaganda, lobbying, or political campaign 
activities
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Qualified Recipients

Corporations and Associations subject to three addition 
tests:

1. No earnings distributed to private stockholder or 
individual “other than as a legitimate object” of 
charitable or qualified purpose

2. No propaganda or lobbying activities

 Deduction denied for org involved in drafting civil liberties 
legislation.  Litigation over contributions to medical societies 
and bar associations.

3. No participation in political campaigns

 Refers to Sec. 501(c) to determine if intent is to influence 
legislation
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Qualified Recipients

Related Notes:

No requirement that the corporation, trust or organization 
be organized in US, or bequest spent in US

Private foundations disqualified unless governing 
instrument prohibits transactions that result in additional 
taxes other than tax on net investment income

Similar rules for nonexempt trusts and foreign 
organizations

Donor advised funds generally allowed (Sec. 2055(e)(5))

 Must receive contemporaneous written acknowledgment 

 DAF must have exclusive legal control over assets
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Reporting Requirements

► Schedule A of Form 1041 should be completed. Remember, it is 
not necessary for charitable organization to be created or 
organized in the United States.

► Complex trusts are required to file Form 1041-A if they claim a 
charitable deduction. This does not apply to split-interest trusts 
and pooled income funds. 

► Form 1041-A is due by April 15th. Six-month extension is 
available.

► $250 substantiation requirement applicable to individuals does 
not apply to trusts.

► Trustee can elect to offset current year’s income with 
contributions paid in the following year. 
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Election to Accelerate Charitable
Contributions

► Pursuant to IRC 642(c)(1) and Reg. 1.642(c)-1(b)

► Allows Trustee to reduce or eliminate taxable income of the prior 
tax year by deducting charitable contributions paid the next tax 
year. 

► Election must be made by the due date (including extension) of 
the return for the tax year following the tax year to which 
contributions are pushed back.

► Amended return may need to be filed. 

► Statement must be attached to the return for the tax year in which 
contribution is treated as paid. Contributions are reported on 
Schedule A, Form 1041 as if they had been paid from the current 
year’s income.
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Sample Election
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Comparing Complex Trust to Individual

49

Complex Trust Individual

1 Must be made pursuant to terms of 
governing instrument.

1 No such requirement.

2 Generally, can deduct contributions to 
foreign charities.

2 Generally cannot deduction contributions to 
foreign charities (several exceptions and 
planning techniques).

3 Must be made from gross taxable income. 3 Equivalent provision does not exist.

4 Generally, charitable contribution must be 
actually paid in current year or the following 
year (with proper election).

4 Must be paid in current year (general rule). 
Interaction with carryover rules.

5 No substantiation requirements.
5 Must meet substantiation requirements for 
contributions of $250 or more.

6 No AGI percentage limitation (unless made 
from unrelated business income).

6 AGI percentage limitations exist and vary.
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Form 1041, Schedule A
(source: Thomson Reuters)

50



marcumllp.com
0420000N

Deducing Trust Charitable Deductions| MARCUM LLP

Reporting current-year charitable
contribution made from prior-year income
(source: Thomson Reuters)
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Reporting – Estate Tax



Filling out Schedule O

Form 706



CRAT
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Reduction by 
Estate Tax 
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Charitable Planning Techniques Using Trusts and 
Estates
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• Donor has charitable intent
• Donor has appreciated assets that can be sold
• Donor can claim an income tax deduction
• Donor would benefit from additional source of retirement income
• Donor would benefit from a regular flow of income
• Diversification of publicly traded securities
• Selling a closely held business or real estate (with no debt);  

oA closely held company can utilize a CRT structure for an asset sale
• CRT may be perfect solution for the elimination of the stretch IRA

Charitable Remainder Trust – Does the Donor have the Right 
Objectives?
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• Charitable Remainder Trust is a split interest trust that allows an individual during life or at death to 
contribute a remainder interest in property to a charity while reserving the right to receive income for 
one or more named non charitable beneficiaries. CRTs can only have a calendar year.

• There are 2 types of CRTs:
1. Annuity trust: which pays a fixed percentage on an initial trust value resulting from a fixed dollar annuity (CRAT).
2. Unitrust: which pays a fixed percentage of the trust’s annual FMV at the end of the year (CRUT).

• Other considerations:
o Trust is irrevocable
o The term of the trust cannot exceed 20 years, but can provide income to a donor for lifetime or to one or more 

individuals for their lives or a term of years.
o The annuity payout must be at least 5%, but not more than 50% of either the initial amount transferred for a CRAT or 

the annual year end value for a CRUT.
o Gift tax consequences if annuity is paid to beneficiaries instead of grantor

• Advantages:
o Ability to diversify portfolio, defer capital gain and create an annuity stream
o Receive in the year established, a charitable deduction for the present value of the remainder interest that goes to 

charity
o Assets can grow tax-deferred since income tax is paid only on the annuity payments
o If selling a closely held business can be used in conjunction with Sr family member disposing of shares to CRT and CRT 

redeems, ESOP can be used

Charitable Remainder Trust (CRT)
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• Sample Strategy for Appreciated Assets

• Assumes IRC §7520 rate of  .6 and 6.5% return.

CLIENT CRUT
Sells Asset

CHARITY

$1MM Asset

Assets 
remaining in  
trust after 14 

year term pass 
to charity

5% annual 
payment for a 

term of 14 
years

(= $760k)

Charitable Gift 
Tax Deduction:

$488K

Remainder 
Value:

$1.19 Million

Charitable Remainder Unitrust (CRUT)
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• An income tax deduction is available for the present value of the remainder interest even if the donor retains 
the right to change the ultimate charity receiving the remainder interest. The creation of an income interest 
for someone other than grantor has gift tax consequences.  

• A Donor considering a bequest at death, could consider a CRT. The creation of a testamentary CRT entitles the 
testator’s estate to an estate tax charitable deduction for present value of the remainder interest.

• A NIMCRUT or FLIP CRUT can defer income to the donor until a date in the future, such as retirement and 
allowing tax free accumulation without any qualified plan limitations.

• IRS has prototype documents for drafting reference Rev. Proc. 2003-53, Rev. Proc. 2003-54, Rev. Proc. 
2003-55, Rev. Proc. 2003-56, Rev. Proc. 2003-57, Rev. Proc. 2003-58, Rev. Proc. 2003-59, and Rev. Proc. 
2003-60.

Charitable Remainder Trust Mechanics
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• CRUTS and CRATS must meet the minimum 10% charitable remainder value when funded. CRATS 
that use a measuring life for their term must also meet the “exhaustion test”. Due to low IRS 
interest rates, younger donors may not be able to meet this test.

• Annuity trusts cannot receive additional contributions, whereas, unitrusts can.
• Certain private foundation rules apply such as self dealing.
• Form 8283 will be required unless the CRT is funded solely with cash. A statement must be 

attached setting forth the computation of the present value. Unless cash or marketable securities 
are involved, a qualified appraisal must value the gift and it is attached to the return if the 
deduction exceeds $500,000.

• Exception from obtaining a contemporaneous written acknowledgement for contributions of 
$250 or more.

Charitable Remainder Trust Issues and Reporting on Form 1040 
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• Form 5227, Split-Interest Information Return
oFiled annually by all split interest trusts classified under IRC section 4947(a)(2).
oCharacter of distributions received by current income beneficiaries of a CRT is determined using a 

separate tier system (IRC section 664(b)).
• Distributions are taxed as ordinary income during current year plus undistributed income from prior years.
• Distributions in excess of the ordinary income tier are taxed as capital gains to the extent of the current capital 

gains or accumulated capital gains, with losses being netted with gains.
• Distributions are taxed as other income exempt from tax to extent of current and accumulated income (e.g., tax 

exempt interest, life insurance proceeds, etc.)
• Distributions made from principal.
• Rule of Thumb- higher rate income is distributed first.

• Form 5227 is filed annually by April 15th,  Form 8868 used to extend for 6 months.
• Form 1041 filed if unrelated business taxable income earned by a CRT and file extension by filing 

Form 7004 in April. Extension for 6 months.
• Charitable gift annuities and Pooled income funds may be good alternatives to CRTs.

Charitable Remainder Trust Reporting & Alternatives to the CRT
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Other Strategies: Charitable Lead Trust (CLT)

*Grantor may receive an upfront 
income tax charitable deduction for the 
full amount contributed. 

CLAT

NONCHARITABLE
BENEFICIARIES GOVERNMENT

GRANTOR

CHARITY

REMAINDER INCOME TAXES

CONTRIBUTION

ANNUITIES
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• A CLT is a trust that pays a specified amount annually to a charity for a term of years or for the life 
of a beneficiary. Upon the ending of the trust term, the trust is paid to one or more non charitable 
beneficiaries as specified in the document. The trust cannot be changed after the trust is 
executed.

• The annuity is paid to the charity; the non-charitable beneficiaries receive the remainder interest 
(opposite of the CRT).

• Requires charitable intent
• Can efficiently transfer future appreciation to heirs

oThe present value of the remainder interest is subject to gift tax.
oFuture appreciation escapes gift tax
oTo the extent trust assets outperform the IRS 7520 rate, more assets are passed on to heirs

• CLAT- appreciation in excess of 7520 rate (currently .6%- December 2020), goes to heirs tax-free
• CLUT- appreciation in excess payout rate goes to heirs tax-free (interest rate neutral)

* Opportunity to use October and November 2020 rates since lower at .4) 

Other Strategies: Charitable Lead Trust (CLT)
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CLTs Can Be Set Up In Two Different Ways

• Grantor Trust
oThe Grantor can take charitable deduction at the time the CLT is established as it is beneficial since the 

IRS 7520 Rate has been extremely low.
oThe Grantor is taxed on the trust’s income annually with recapture potential should grantor not survive.

• Non Grantor Trust
oCharitable deduction is allowed at the trust level to offset trust income
oTaxed as a separate entity with its own EIN number
oThe trust is taxed on the income

• Grantor/Donor: The measuring life/lives for the trust must be the donor/donor’s spouse, or any ancestor of 
the remaining beneficiaries. Measuring life cannot be used if there is at least a 40 percent probability that 
the individual will die within 1 year unless that personal actually survives for 18 months.

• Trustee can be donor or donor’s spouse, but if estate tax is critical this will present issues in trust design.
• Charity can be an eligible domestic 501(c)(3) including a private foundation. Settlor can use power to control 

beneficial enjoyment under IRC section 674 to change the beneficiary.
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• Most planning is done with CLATs
oPre-determined annuity (either fixed % of initial fair value, a fixed some, or some other formula or 

unitrust which is based on a fixed % of the net fair market value valued at least annually)
oNo minimum or maximum payouts
oAdditional contributions are allowed

• Special assets
oRental property generating substantial amount of income
oClosely held business
oExcess business holdings

• Gift taxes are paid on the present value of the projected remainder going to the non charitable 
beneficiaries.
oProjected remainder assumes an investment growth at the 7520 rate that eventually goes to the 

heirs
o If the actual amount going to heirs is higher than projected, no additional gift tax

• CLT are subject to the private foundation rules of self-dealing with its excess tax.
• Consider funding a CLAT with cash or other securities and contribute a private placement variable 

universal life policy (See Rev Proc 2007-45 and IRC section 170(f)(10)

Other Planning Issues – CLT



69

• Federal Form 5227
• Form 1041 if a non-grantor CLT
• These trusts often need to be registered with the state body that administers charitable 

organizations and bequests.
• Can a Charitable Lead Trust be terminated early?  

Charitable Lead Trust – Tax Reporting
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• Donor-Advised Fund (DAF)
oEasy to administer
oHas AGI thresholds similar to public charities
oDonor can recommend charitable preferences, but fund is not required to follow 

recommendations
oSubject to IRS scrutiny
oAllows taxpayers to gift a large sum of money to a charity in one year, but have less control for 

many years. Larger immediate deduction in current year 
oConsider fee structure, types of assets fund accepts, minimum distribution requirements, 

restrictions on organizations that can be supported, length of influence of a particular 
donation among generations of family members

Philanthropic Planning: Other Options
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• Private Foundation (PF)
oTax-exempt organization created exclusively for religious, charitable, scientific, literary or 

educational purposes
oTypes of foundations – operating and non operating
oLegal entity with its own books and records
oApply for exempt status with the IRS
oRegister with the state Attorney General
oAnnual filings
oMust distribute at least 5% of average non-charitable assets each year or be subject to severe 

penalties
oExcise tax on 1.39% of net investment income, for tax years beginning 1/1/2020 and later
oOther regulatory considerations

• Taxable expenditures: penalties for expenditures made to other than public charities
o Expenditure responsibility and reporting to IRS

• Self-dealing: penalties when the disqualified person (DQP) receives a benefit in excess of services 
provided; cannot enter into certain transactions with the PF

Philanthropic Planning: Other Options
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• Non tax-exempt limited liability company in charitable planning?
• Anonymity
• Avoiding extensive administration
• Greater investment flexibility (e.g. UBTI)
• No public filing requirements
• Assets contributed to LLC are not restricted for just charitable purposes
• Can better manage charitable deduction and the carryover

Innovative Charitable Techniques
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• Charitable Lead Trusts – PLR 202037009.  The IRS held that the receipt of non voting shares in an LLC by a 
CLT would not be an act of self-dealing where the sole asset of the LLC was a note between a trust and the 
LLC.  The CLT was found to not be a creditor because it only held non voting interests in the LLC, and its 
trustees held no other powers indicative of control, such as the power to remove or elect the LLC manager, 
the power to compel the dissolution of the LLC or the power to compel the LLC to engage in a transaction.

• Form 8283 –
oCourt ruled that Form 8283 was not adequately completed where cost basis information was omitted.  

The court held that this was grounds for the denial of the charitable contribution deduction.  See Village 
at Effingham LLC v. Comm, TC Memo 2020-102 (2020).

oChange in instructions for Noncash Contributions carried over to a later year - instructions state that a 
completed 8283 and qualified appraisal must be attached.

• CCA 202027003 – The IRS Chief Counsel held that the deduction against the unrelated business 
income for charitable contributions is not subject to allocation under IRC section 265(a)(1).

Charitable Trust Update of New Developments
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