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INTRODUCTION
TO DAUBERT MOTIONS
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Why are Experts Necessary?
• To prove liability (or defend)

• To prove damages (or defend)

• Cost of repair

• Loss of use or lost profits

• Delay damages
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What Types of Experts Should You Hire?
• Depends on the Case

But:

1. Architects – Design issues

2. Engineers – Engineering issues
(structural, mechanical, electrical,
geotechnical, etc.)

3.    Damages experts - Repair costs
- Delay damages
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Daubert Challenges are Key
• Construction Defect Cases Turn on:

• Contractual requirements
• Expert testimony

• Can a Daubert Challenge Succeed?

• Need to start the analysis by knowing the rules and pushing the court for expert reports as early as 
possible
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Frye Standard vs Daubert Standard
• Frye v. United States, 293 F. 1013 (D.C. Cir. 1923)

• Here, the court held that for evidence to be admissible, it must “be sufficiently established to 
have gained general acceptance in the particular field in which it belongs.”  Frye, 293 F. at 1014

• What are guidelines to admissibility?

• General acceptance in the field in which it belongs

• Inquiry is whether or not the method by which that evidence was obtained was generally 
accepted by experts in the particular field in which it belongs

• Applied by the following states: Illinois, Minnesota, New York, Pennsylvania and Washington
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Federal Rule of Evidence 702
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify 
in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue

(b) the testimony is based on sufficient facts or data

(c) the testimony is the product of reliable principles and methods, and

(d) the expert has reliably applied the principles and methods to the facts of the case

Fed. R. Evid. 702
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Gatekeeping Function
• Federal Rule of Evidence 702 imposes a requirement on the Court to perform a “gatekeeping” function 

relative to the ADMISSIBILITY of expert opinions

• You don’t want juries to hear expert opinions that are NOT reliable or relevant -- You want to prevent 
the hocus pocus expert opinion

• How is the gatekeeping function performed?
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Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579 (1993)
• The Daubert Court rejected the “general acceptance” test as a necessary precondition to the 

admissibility of scientific evidence.

• Instead, the Court held that the Rules of Evidence “assign to the trial judge the task of ensuring that 
an expert's testimony both rests on a reliable foundation and is relevant to the task at hand.  
Pertinent evidence based on scientifically valid principles will satisfy those demands.”  Daubert, 509 
U.S. at 597.

• In other words, the evidence must amount to scientific knowledge, and that knowledge must assist 
the trier of fact to understand or determine a fact in issue.

• Focus under Daubert is Reliability and Relevance of Expert Evidence – this is the Court’s gatekeeping 
function.
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Kumho Tire Co. v. Carmichael, 526 U.S. 
137 (1999)
• Daubert extended to ALL types of Experts

• All expert testimony must be reliable.  Kumho Tire, 526 U.S. at 141 (“Daubert's general holding—
setting forth the trial judge's general ‘gatekeeping’ obligation—applies not only to testimony based on 
‘scientific’ knowledge, but also to testimony based on ‘technical’ and ‘other specialized’ knowledge.”).
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Typical 3 Prong Inquiry
1) Is the expert qualified?  (Foundational inquiry)

2) Is the expert’s opinion relevant?

3) Is the expert’s opinion reliable? 

City of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548 (11th Cir. 1998)
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Qualification Prong: Threshold 
Consideration (Foundational Inquiry)

• An expert is qualified based on his/her “knowledge, skill, experience, training, or education.”

• Note: Experience of expert does not precisely need to match the issue at hand

• “Determining whether a witness is qualified to testify as an expert ‘requires the trial court to examine the credentials of the 
proposed expert in light of the subject matter of the proposed testimony.’  In other words, a district court must consider 
whether an expert is qualified to testify competently regarding the matters he intends to address.”

• IMPORTANT CONSIDERATION: “This inquiry is not stringent, and so long as the expert is minimally qualified, objections to the 
level of the expert’s expertise [go] to credibility and weight, not admissibility.”

Clena Investments, Inc. v. XL Specialty Ins. Co., 280 F.R.D. 653 (S.D.Fla. 2012) (internal quotations and citations omitted)

*You want to consider whether it’s worth attacking qualifications in pre-trial motion or trying to hit on those points/questions
during cross-examination at trial to attack the expert’s credibility (a determination for the fact-finder) to even give the opinions
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Qualification Prong: Threshold Consideration 
(Foundational Inquiry)
A challenge to the qualifications of an expert is going to be viewed more liberally because 
attacks on qualifications can be a credibility issue

“Generally, if there is some reasonable indication of qualifications, the court may admit the 
expert’s testimony and then leave to the jury the extent of those qualifications.  The Supreme 
Court in Kuhmo Tire and Daubert endorsed expert testimony based upon personal observation 
and experience.  Additionally, the 2000 Advisory Committee Notes to Rule 702 state that ‘Rule 
702 expressly contemplates that an expert may be qualified on the basis of experience’ which 
may be the ‘predominant, if not sole, basis for a great deal of reliable expert testimony.’”

S.J. Louis Construction of Texas, Ltd. v. City of Baton Rouge and Parish of East Baton Rouge, 2018 
WL 2234528, *4 (M.D.La. 2018)
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Qualification Prong: Threshold Consideration 
(Foundational Inquiry)
Specialized knowledge is helpful

Rheinfrank v. Abbott Labs., Inc., 680 Fed. App’x 369, 380 (6th Cir. 2017) (medical experts not 
qualified to answer regulatory questions where they had neither specialized training nor 
professional experience).  
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Relevance Prong
• This prong is generally easy – will the expert opinion assist the trier of fact to understand the evidence 

and/or determine a fact in issue in the dispute.  Daubert, 509 U.S. at 593.    

• Do the principles “fit” the facts of the case

• United States v. Mehanna, 735 F.3d 32, 66 (1st Cir. 2014) (admitting the expert’s testimony would “have 
been akin to inserting a square peg into a round hole”)

• If not relevant, the expert opinion should be excluded

• If relevant, is the expert opinion reliable such that a jury should be allowed to hear/consider it
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Reliability Prong
• In conducting the reliability inquiry, the focus “must be solely on principles and methodology, not the 

conclusions that they generate.”  Daubert, 509 U.S. at 595.

• Focus is on whether the expert’s opinion is “based on scientific, technical, or other specialized knowledge and 
not on belief or speculation, and inferences must be derived using scientific or other valid methods.”   Nease v. 
Ford Motor Co., 848 F.3d 219, 229 (4th Cir. 2017) (internal quotation and citation omitted)

• Koken v. Black & Veatch Const., Inc., 426 F.3d 39, 47-48 (1st Cir. 2005) (excluding expert testimony where 
expert did not explain any underlying methodology to justify his opinion).

• Smith v. Illinois Department of Transportation, 936 F.3d 554 (7th Cir. 2019) (finding no abuse of discretion 
where lower court declined to admit testimony where expert relied on “one-sided set of facts”). 
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Bunting Graphics, Inc. v. Whiting-Turner Contracting Co., 2022 
WL 14664724 (D.MD 2022)
GC –subcontractor dispute where GC terminated sub. Sub claimed GC wrongfully terminated it.  
Sub had an expert that was forensic accountant that rendered opinion regarding sub’s work 
being impacted by various issues. Opinion stricken because not based on reliable scientific 
methodologies or principles. The expert’s report recited sub’s scope but didn’t connect that 
information to any opinion or how other factors hampered sub’s work.

“[Expert’s] expert report states that he bases his opinions upon various project documents 
and the testimony of other witnesses in this case. But, his expert report is devoid of any 
explanation regarding the methodology, analysis, or expert knowledge that he used to reach 
his opinions. 



Reliability Guideposts
1) Does the theory or technique require expert testimony that will assist the trier of fact and       
whether it can be, and has been, tested?

2) Has the expert testimony been subject to peer review and publication?

3)  In case of specific scientific technique, what is the potential rate of error?

4) Is the methodology generally accepted? (If minimal support or no support within expert’s 
community, the methodology will be viewed with skepticism)

*Guideposts are NOT exhaustive, are NOT to be universally applied to every expert in every type 
of case, and trial courts are given broad latitude when it comes to the reliability of the expert 
opinion

Nease v. Ford Motor Co., 848 F.3d 219 (4th Cir. 2017)
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Reliability Factors, Continued
Additional reliability factors that courts often consider include whether: 

• The testimony relates to “matters growing naturally and directly out of research they have conducted 
independent of the litigation, or whether they have developed their opinions expressly for purposes 
of testifying”; 

• “The expert has adequately accounted for obvious alternative explanations”; and

• “The expert is being as careful as he would be in his regular professional work outside his paid 
litigation consulting.”

Fed.R.Evid. 702 Advisory Committee's Notes (2000 Amends).
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Factors Considered, Continued
Daubert Motions Not Appropriate to Attack the Underlying Facts/Data

•“Daubert motions are not appropriate when they attack the underlying facts upon which [an 
expert’s] opinion was based. That approach is not contemplated under a Daubert challenge.  
Rather, the reliability of data underlying an expert’s opinion goes to the weight of the evidence, 
and is subject to cross-examination, but should not serve as a basis for its exclusion. The validity 
or correctness of an expert’s conclusions are issues for the jury to determine after the Daubert 
analysis.”

Sandlin v. Urbina, 2022, WL 636677, *2 (M.D.La. 2022) (internal citations and quotations 
omitted).

But see, ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254, 291 (3d Cir. 2012) (reliability prong “applies 
to all aspects of an expert’s testimony: the methodology, the facts underlying the expert’s 
opinion, [and] the link between the facts and the conclusion.”)  
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Factors Considered, Continued
Daubert Motion is Appropriate if Expert Renders Opinion on Credibility of 
Other Experts
Party hired expert to review expert reports of others in the case and offer opinion as to the 
credibility of those other experts.  

“[Expert’s] opinions as to the credibility of the other expert witnesses are not admissible.”

Secured Systems Technology, Inc. v. Frank Lill & Son, Inc., 2012 WL 6628878 (W.D.NY 2012)
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DAUBERT IN 
CONSTRUCTION CASES
HOW DO DAUBERT CHALLENGES APPLY IN CONSTRUCTION CASES
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How Do These Factors Apply to 
Construction Defect Cases?
A. Qualifications

• “To determine whether a witness can be considered an expert, one must compare the ‘area in 
which the witness has superior knowledge, skill, experience, or education with the subject 
matter of the witness’s testimony.”  Schneck v. Int’l Bus. Corp., 1996 WL 885789 (D.N.J. 1996)

• Courts will find that experts are qualified if they have knowledge in a particular area despite not 
having a formal license or when it is not their regular area of practice.  

• Campo v. Sternberger, 179 So. 209 (La App. 5th Cir. Nov. 19, 2015) (allowing general 
contractor to testify as engineering expert despite having no formal engineering license but 
having previously testified as engineering expert).
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A. Qualifications, Cont.
• Courts will find that construction experts are not qualified when they lack expertise in the area.

• In re Pella Corp., 214 F. Supp. 3d 478 (D.S.C. 2016) (refusing to permit plaintiff’s expert to 
testify as to defendant’s alleged failure to comply with an industry standard that proposed 
expert had never employed in the real world and had simply read about). 

• Montefiore Med. Ctr. v. Am. Prot. Ins. Co., 2003 WL 21108232 (S.D.N.Y. May 14, 2003) (finding 
contractor not qualified to testify as expert in building owner’s action to recover for faulty 
construction of apartment building where expert had extensive general experience in 
construction industry, but not in building deterioration, construction, or causation).
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Twin K Construction, Inc. v. UMA, Geotechnical Construction, Inc., 2022 WL 2706139 
(E.D.Tenn., Northern Div. 2022)

GC-sub dispute.  GC was using its VP & COO to provide expert testimony regarding sub’s delay. 
Sub moved to strike this expert opinion claiming VP has no specialized training in delay analysis. 
Court denied Daubert motion.

“The Court has considered Defendant’s arguments, but in light of [VP’s] professional 
experience, the Court finds Defendant’s arguments are not well taken.  For instance, 
Defendant argues that [VP] did not conduct a delay analysis.  It appears to the Court that the 
basis for [VP’s] opinion that Defendant delayed the project is that Defendant allegedly did not 
have sufficient employees working on the project and there were delays in receiving parts for 
the drill. In addition, while Defendant argues that [VP] does not have specialized training on 
construction schedules, the Court finds [VP’s] professional experience renders him qualified to 
testify about why the project was delayed.”
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• Courts will not allow expert testimony where the basis for the expert’s opinion is unrelated to 
the facts of the case.

• Hutton Contracting Co., Inc. v. City of Coffeyville, 2004 WL 2203449 at *12 (D. Kan. Sept. 24, 
2004) (finding testimony not relevant where expert rested his conclusions on “his 
experience in the construction contract arena” and had “little knowledge of the actual 
project.”).

B.     Testimony must be Relevant to Issues in Case
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• What do Court’s look for generally to establish reliability?
• Testing

• Dalton v. McCourt Elec. LLC, 112 F. Supp. 3d 320, 329 (E.D. Pa. 2015) (finding expert’s 
opinion reliable as to cause of home fire because expert used well-established and 
thoroughly tested principles of science, even though opinion would have been “more” 
reliable with additional testing).

• General acceptance – standards/guidelines
• Nester Com. Roofing, Inc. v. Am. Builders & Contractors Supply Co., 2006 WL 5349214, 

at *4 (W.D. Okla. Aug. 16, 2006) (finding technique used by expert in evaluating 
construction material in question had been subject to peer review and publication and 
accepted in the relevant professional community).

• Peer review 
• McKiver v. Murphy-Brown, LLC, 980 F.3d 937, 960 (4th Cir. 2020) (finding that although 

expert’s work itself had not been peer-reviewed, opinion was reliable because method 
expert’s work was based on had been peer-reviewed).

C. Reliability as Related to Liability
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• There should be some connection between drawings and industry standards/guidelines.

• Courts will allow expert testimony where the expert has work experience in building design and 
is qualified to discuss building design documents and its flaws.  
• Nationwide Agribusiness Ins. Co. v. Varco Pruden Bldgs., 2020 U.S Dist. LEXIS 253386 at 

*2829 (N.D. Tex. 2020) (finding expert could not testify as to welding on building, but 
expert’s “decades of work experience . . . in design” made him qualified to discuss building 
design documents, and any flaws he detected). 

• Important in court’s analysis of whether to admit an expert in a design defect action is whether 
the expert has reviewed drawings and plans.  
• US Nitrogen, LLC v. Weatherly, Inc., 2019 WL 13168887, at *4 (N.D. Ga. June 18, 2019) 

(allowing testimony where expert examined drawings and plans despite plaintiff’s challenge 
that expert had not reviewed all the drawings and plans). 

1. Defects in Design

32



Hotels of Deerfield, LLC v. Studio 78, LLC,  2022 WL 3307625 (S.D.Fla. 2022)
Hotel operator sued architect for professional negligence.  Hotel designated its replacement 
architect to serve as standard of care expert.  Replacement architect serving as hybrid witness –
both fact witness and expert witness.  Defendant moved to strike standard of care expert 
because his opinion was based “at a snapshot in time in October 2018 upon being hired to 
perform a peer review of Defendants’ design and replace Defendants.”  Daubert motion denied.

“Defendants assert any opinion held by [replacement architect] was only held at a snapshot in 
time.  Defendants cite no authority for the proposition that holding an expert opinion at a 
specific point in time undermines its validity and the Court is aware of none…..Defendants’ 
arguments go to the weight rather than admissibility of the testimony.”
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Prichard Bros., Inc. v. Grady Co., 436 N.W.2d 460 (Minn.Ct.App. 1989)
GC sued architect in negligence relating its architect’s interpretation of plans and response to shop drawings.  GC 
had expert that was not licensed architect. Daubert motion filed based on GC expert not being licensed architect.  
Daubert motion denied.

“We agree with the trial court and find that [expert] was indeed qualified by his training and experience to testify. 
His qualifications include working for two large architectural firms where he was in charge of teams of draftsmen 
who produced plans such as the plans used in the [project], experience in roof design, and ownership of 
consulting firms which offers specialized construction services such as structural engineer, estimating, 
architectural technical services, and construction consulting services.”

We concur with the trial court that [expert] was qualified to testify regarding [architect’s] interpretation of 
specifications and responses to shop drawings.”

*Note:  This was not really a “standard of care” opinion
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• An expert need not be an expert in construction to testify on liability, but can be an expert in 
another field, such as engineering.  

• Jeanes v. McBride, No. CV 16-1259, 2019 WL 13221180, at *7 (W.D. La. June 6, 2019) 
(declining to exclude testimony “merely because the engineering expert is not a 
contractor.”).

2. Defects in Construction
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2(a). Defects in Building Products (windows, roofing, siding, etc.)

• Courts will find experts credible when they can testify as to the “basic industry standards” for 
building products.
• Steffy v. Home Depot, Inc., 2008 WL 5189505 (M.D. Pa. Dec. 10, 2008)

• Reliance on specific industry standards, like the ASTM, will make an expert more reliable.
• Cover v. Windsor Surry Co., 2017 WL 9837932, at *16 (N.D. Cal. July 24, 2017) (expert could 

opine on adhesive product testing because he reviewed technical specifications and had 
knowledge regarding ASTM standards).

• Where an expert does not comport with acceptable testing standards, some courts may find 
that the expert’s opinion must be excluded.
• In re Pella Corp., 214 F. Supp. 3d 478 (D.S.C. 2016)  (experts’ opinions excluded where 

experts failed to comply with ASTM testing protocols related to window leak issues). 
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In re Pella Corp, 214 F.Supp.3d 478 (D.S.C. 2016)
• Products liability class action against manufacturer of windows alleged to be defective.  Plaintiffs introduced expert and 

manufacturer brought Daubert challenge based on expert’s faulty testing protocol.  

• Spray rack testing  “[T]he court concludes the [experts] conducted their spray rack tests in a manner that was 
inconsistent with the general purposes underlying ASTM E2128.”

• Nozzle testing  “The court therefore concludes that the [experts] water testing failed to comply with ASTM E2128 or 
any other identifiable standard.”
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Distinguishing Pella
• Where an expert does not comport with acceptable testing standards, other courts may find that such 

criticism goes to the “weight” of the expert’s opinion, and will not outright exclude it.  

• Residences at Ocean Grande, Inc. v. Allianz Glob. Risks U.S. Ins. Co., 2009 WL 7020044, at *15 (S.D. Fla. 
Sept. 9, 2009), aff'd, 379 F. App'x 879 (11th Cir. 2010) (finding other party’s criticism of expert report 
went to the weight of the evidence and allowed testimony).
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2(b). Defects in Construction (means and methods)

• There should be some connection to industry standards and guidelines.  

• Courts will find that expert testimony is admissible where experts look to drawings and 
specifications. 
• First Assembly of God Church v. Fondren, 2003 WL 25685226, at *3 (E.D. Tex. Jan. 8, 2003) 

(finding expert’s testimony was admissible where expert’s opinion concerning failure of 
braces and collapse of structure was based on comparison to drawings).

• Courts will also find testimony helpful when an expert opines whether contractors and 
subcontractors conformed to industry standards. 
• Best Buy Stores, L.P. v. Russell Constr. Co., Inc., 2012 WL 13018817, at *5 (S.D. Iowa July 13, 

2012) (finding it would be helpful for jury to hear testimony regarding industry standards 
and best practices and whether contractors failed to conform to them).
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Salomon Construction and Roofing Corp. v. James McHugh Construction 
Co., 2019 WL 2107284 (S.D.Fla. 2019)
GC-sub payment dispute that included claims for alleged defecting roofing work regarding 
moisture intrusion. Expert made allegations regarding mold.  Daubert motion filed to exclude 
this opinion (among others).  Court granted Daubert motion as it pertained to the opinion on 
mold.

“[GC’s] response neither indicates that [expert] performed any scientific testing to detect mold 
nor that [expert] has any relevant qualification or expertise in the field of mold.  Thus, under 
Daubert, the Court finds that [expert’s] conclusion should be excluded because [expert] has 
provided no scientific or rational basis for concluding that the substance [expert] saw in the 
roof was mold or that the presence of mold indicates that moisture had been present for 
longer than 30 days….the trial court’s gatekeeping function requires more than simply ‘taking 
the expert’s word for it.”
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• Delay damages in construction defect litigation
• Experts typically rely on “Critical Path Methodology” 

• What is Critical Path Methodology?
• The method is a way of organizing a construction project “consisting of numerous 

interrelated separate small projects.  Each subproject is identified and classified as to the 
duration and precedence of the work. . . . some items of work are given no leeway and 
must be performed on schedule; otherwise, the entire project will be delayed.  These latter 
items of work are on the ‘critical path.’”  Haney v. United States, 676 F.2d 584, 595 (Ct. Cl. 
1982)

D. Reliability as Related to Damages
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Critical Path Methodologies
• What are the Approved (generally accepted) Methodologies?

• As planned versus as-built Schedule Comparison
• Comparison of the critical path as it was initially planned with the critical path as the project 

was actually built. 
• Collapsed as-built schedule

• Retrospective technique that begins with the as-built schedule and then subtracts activities 
representing delays or changes to demonstrate the effect on the completion date of a 
project but for the delay or change.

• Time impact analysis
• Performed while a project is on-going, and thus is a “forward-looking” analysis.

• Window analysis
• Retrospective schedule analysis technique that typically utilizes contemporaneous schedule 

updates, in conjunction with project records such as progress reports, and other 
contemporaneous data to identify and quantify changes or delays to the project’s as-built 
critical path.
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• Secured Sys. Tech., Inc. v. Frank Lill & Son, Inc., 2012 WL 6628878, at *6 (W.D.N.Y. Dec. 19, 
2012) (precluding expert’s opinion regarding delay damages where the calculations were 
“neither reliable nor well-supported”).

• RLI Insurance Co. v. Indian River School District, 2007 WL 4292109 (D. Del. Dec. 4, 2007) 
(finding delay damages report deficient where expert failed to identify the critical path at 
the start of the project and throughout the analysis).

• Weitz Co., LLC v. MH Washington, LLC, 531 F.3d 510, 527 (8th Cir. 2011) (agreeing with lower 
court that “weaknesses” in expert’s damages opinion “do not rise to the level of making his 
testimony unreliable.”).

Delay Damages in Construction Defect 
Litigation
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Trane US Inc. v. Yearout Service, LLC, 2019 WL 2553100 (M.D.Ga. 2019)
GC –sub dispute where sub responsible for turnkey mechanical and plumbing system (design-build project).  Subcontractor’s 
expert opined on inefficiency-type damages. Expert used one methodology to calculate overtime inefficiency and another to 
calculate inefficiency due to shift work.  The expert relied on MCAA bulletins.  The MCAA bulletins were also based on 
studies that were not made available to court and the expert had not read the studies.  Expert opinions stricken under 
Daubert.

“The bulletins are not, nor do they purport to be, peer-reviewed studies determining whether overtime and shift work 
‘inefficiencies’ exist and, if they do, how these ‘costs’ can be calculated.  Significantly, as [the expert] acknowledged, there
is in the industry a methodology for precisely determining such costs when they are established to exist.  It is called the 
‘measured mile.”  The measured mile methodology uses actual facts and data from a project to demonstrate whether a 
contractor or subcontractor has incurred additional costs as the result of inefficiencies and quantifies those cases based 
upon actual data.”

*Note:  But see JH Kelly, LLC v. AECOM Technical Services, Inc., 2022 WL 1817415 (N.D.Ca. 2022) (Court allowing expert to 
testify on 16 MCAA factors: “The Court accordingly finds no basis to conclude that MCAA factors analysis per se fails to 
satisfy Daubert standards.”)
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U.S. f/u/b/o Bergelectric Corp. v. Sauer, Inc., 2020 WL 470273 (N.D.Ca. 
2020)

GC-sub dispute.  Involved sub’s inefficiency claim against GC.  GC moved to strike sub’s expert’s opinion 
regarding inefficiency damages.  GC argued expert’s methodology should be rejected because it was materially 
flawed.  Expert relied on measured mile for one component (rough-in work) and not for another component 
(finish work).  Daubert motion denied.

Re: attack on measured mile: “[T]he alleged flaws [with the measured mile] bear on the weight of [expert’s] 
testimony, not its admissibility….  And an expert may rely on data that others collected.  The alleged flaws in 
[expert’s] measured mile analysis for rough-in work may be tested during trial ‘through competing evidence 
and incisive cross-examination.’”
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Cont. of U.S. f/u/b/o Bergelectric Corp. v. Sauer, Inc., 2020 WL 
470273 (N.D.Ca. 2020)
Re: attack on non-measured mile:  “[Sub] explained that a measured mile analysis could not 
be performed because … such an analysis requires a comparison of an unimpacted period of 
construction work to an impacted period of construction work, and in this case, the entire 
period of finish work was impacted….  Although [expert’s] analysis is not as precise as a 
measured mile, it has a reasonably sound basis and methodology and will not be excluded 
from trial.  At trial, [GC] will have ample opportunity to test [expert’s] analysis on cross-
examination.”
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Fluor Federal Solutions, LLC v. BAE Systems Ordnance Systems, Inc., 2023 WL 218972 
(W.D.Va. 2023)

GC-sub dispute.  Sub had delay expert.  GC moved to strike delay expert criticizing his delay 
methodology, which was an as planned vs. as built analysis, despite this being a method 
promulgated by the Association for Advancement of Cost Engineering.  GC also claimed 
methodology flawed based on baseline schedule used.  Daubert motion denied.

“Selection of a method is, predictably, dependent on a variety of factors, several of which 
seem to favor the methodology [expert] used.

***

Here [GC] and [sub’s] experts evidently disagree on the appropriate baseline schedule, and 
presumably each will testify as to the reasons why their selection more reliably and accurately 
models the allocation of delay.  But that is not a basis to exclude [expert’s] opinion.”
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(a) How does court determine whether estimated repair costs are reasonable
• Estimated costs

• R.S. means
• Constructora Mi Casita, S de R.L. de C.V. v. NIBCO, Inc., 448 F. Supp. 3d 965, 968 (N.D. Ind. 

2020) (due to lack of  historical data, expert “used data provided by RS Means[,] . . . 
commonly used in the United States construction industry”).

• Xactimate  
• Bodo v. GeoVera Specialty Ins. Co., No. 8:18-cv-678, 2019 WL 9598314, at *4 (M.D. Fla. 

Mar. 8, 2019) (“[C]ourts have concluded that Xactimate satisfies the Daubert requirement 
that the proposed expert utilize a sound methodology.”).

• Competitive bids
• State Auto. Mut. Ins. Co. v. Freehold Mgmt., Inc., 3:16-CV-2255-L, 2019 WL 1436659, at 

*11 (N.D. Tex. Mar. 31, 2019) (expert’s inability to use data to support why repair costs 
contained in bids were “reasonable” barred testimony).

• Expert’s experience and own database
• Hale v. Big H Const., Inc., 288 P.3d 1046, ¶ 19 (Ct. App. Ut. 2012) (admitting expert’s “own 

database of costs” to estimate actual construction costs).

2. Estimated Repair Costs or Diminution 
in Value (whichever is less)
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b) When are damages based on diminution in value?
• What is diminution in value?

• “[T]he difference in reasonable market value of the premises immediately prior to and 
immediately after the injury[.]”  Shoffner v. CSX Transp., Inc., 4:01-CV-54, 2013 WL 
11521840, at *9 (E.D. Tenn. Mar. 26, 2013).  

• When is diminution in value used?
• Arch Ins. Co. v. Carol & Dave's Roadhouse, Inc., 567 Fed. Appx. 131, 134 (3d Cir. 2014) 

(cost of repair damages used “for injury to property . . . where that injury is repairable; 
however, where the injury is characterized as permanent [as when a building is 
completely destroyed], the measure of damages becomes the decrease in the fair 
market value of the property.”). 

• Civic Ctr. Drive Apartments Ltd. P’ship v. Sw. Bell Video Servs., 295 F. Supp. 2d 1091 
(N.D. Cal. 2003) (Plaintiffs entitled to diminution in value damages under California law 
when the cost of repair “will not fully compensate plaintiffs for breach 
of construction contract”). 

Estimated Repair Costs or Diminution in Value, Continued
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Estimated Repair Costs or Diminution in Value, continued
• When will a court strike an expert’s testimony regarding diminution in value

• Smith v. Freightliner LLC, 239 F.R.D. 390, 392 (D.N.J. 2006) (excluding diminution expert testimony 
where it was unclear if the expert “pull[ed] the [diminution] reduction out of a hat,” because “the 
expert did not follow his own methodology”).

• When will a court strike cost of repair expert in favor of diminution in value?

• Arch Ins. Co. v. Carol & Dave's Roadhouse, Inc., 2:11-CV-801, 2013 WL 1900953, at *5 (W.D. Pa. May 7, 
2013), aff’d, 567 Fed. Appx. 131 (3d Cir. 2014) (where diminution in value, rather than repair cost 
theory, applied in subrogation action, expert testimony based primarily on replacement costs not 
permissible); see also 567 Fed. Appx. at 134 (“Repair and replacement costs are irrelevant when the 
damage is permanent, only the reduction in market value can be considered.”). 
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Jeanes v. McBride, 2019 WL 13221180 (W.D.La. 2019)
Building owner sued contractor for construction defects.  Plaintiff retained civil engineer to offer 
expert testimony regarding defects.  Expert report concludes with repair costs.  One part of 
Daubert motion was to attack admissibility of repair costs.

Expert did not perform takeoff for repair costs.  Simply relied on estimate from contractor that 
expert didn’t verify.

“In this case, [expert] did not verify [contractor’s] estimates, but rather relied solely on 
[contractor’s] integrity and his determination that the estimates were reasonable.  [Expert] 
did not independently perform any analysis of [contractor’s]  estimates, but rather copied 
them directly into his report.  At trial, he will be unable to explain the basis for the costs listed 
in [contractor’s] itemized estimates.  Instead, if [defendant] questions the soundness of 
[contractor’s] expert judgment, [expert] would only be able to act as a mouthpiece or 
spokesperson for [contractor].  As a result, [expert] will not be permitted to testify at trial 
about the cost estimates made by [contractor].”
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• What are loss of use damages?

• Coulter v. Cigna Property Cas. Co., 934 F. Supp. 1101 (N.D. Iowa 1996) (holding loss-of-use 
damages must arise from physical damage or destruction of tangible property)

• Woodfin Equities Corp. v. Harford Mut. Ins. Co., 678 A.2d 116, 134 (Md. Ct. Spec. App. 
1996), aff'd in part, rev'd in part on other grounds, 687 A.2d 652 (Md. 1997) (loss-of use 
damages consist of lost revenues . .  Offset by the [plaintiff’s] savings in cost.”).  

• What are lost profits? 

• Lost profits may be recoverable “if they can be established with a reasonable degree of 
certainty.”  Coraud LLC v. Kidville Franchise Co., LLC, 121 F. Supp. 3d 387, 397–98 (S.D.N.Y. 2015).

3. Loss of use │Lost Profits (Where not 
excluded by Contract)
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Loss of use, lost profits, continued
• Damages must be based on reliable data and cannot be speculative

• RMS of Wisconsin, Inc. v. S-K JV, 13-CV-1071, 2016 WL 2853539, at *4 (E.D. Wis. May 16, 2016) 
(noting that “lost profit calculations are inherently fact and industry specific” and excluding 
expert report on lost profits due to insufficient data and unreliable methodology).

• Sys. Dev. Integration, LLC v. Computer Scis. Corp., 886 F. Supp. 2d 873, 884 (N.D. Ill. 2012) (lost 
profits expert testimony admissible where expert relied on “specific figures” rather than 
“untested internal projections”)

• Tampa Bay Water v. HDR Eng’g, Inc., 2011 WL 3101803 (M.D. Fla., July 25, 2011 (excluding loss 
of use expert testimony “demonstrate[ing] no methodology or scientific analysis at all, merely a 
prediction”).
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• What is “extrapolation” in a construction defect case?

• Testing a “sample” and then “extrapolating” to the remaining “population” and drawing 
conclusions as to the entire building, project, development

• E.g., windows leaking, chimneys not properly flashed

• Extrapolation as part of the scientific method is generally accepted.

• In re Pella Corp., 269 F. Supp. 3d 685, 708 (D.S.C. 2017) (recognizing general approval of 
extrapolation as a “traditional method” grounded in “[t]he field of statistics”). 

4. Extrapolation of Damages
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Extrapolation of Damages, Cont.
An expert’s use of extrapolation should be challenged on the following grounds:

a) Sample is not random

b) Sample is not representative

c) Sample is biased (selected/non-selected)

d) Sample size is too small

e) Too many variables affecting representativeness of any sample

55



Extrapolation of Damages, Cont.
Courts have excluded expert testimony where extrapolation evidence is not reliable.

• In re Pella Corp., 214 F.Supp.3d 478, 492 (D.S.C. 2016) (refusing to admit extrapolation damages 
where plaintiff failed to offer evidence that 477 windows inspected or tested by experts were 
representative of 7.5 million windows at issue: focus on limited sample size and selection bias).

• “Beyond the concerns created by the [expert’s] limited sample size, the court is also concerned 
about possible selection bias in the [expert’s] data…..Courts have recognized the need for non-
biased, representative sampling in various contexts where experts have attempted to draw 
generalizable conclusions from limited data.”

• On motion to alter or amend, the Court affirmed the decision refusing to admit extrapolation 
damages, agreeing that the plaintiffs failed to explain why it was “sound” to conclude the 
performance of the Windows tested and inspected” was representative of the entire universe of 
windows.  In re Pella Corp., 269 F. Supp. 3d 685, 706 (D.S.C. 2017).

56



Holland Construction Corp. v. Bozzuto Contracting Co., 2020 WL 4338883 (D.Md. 
2020)

GC-sub dispute relating to masonry alleged to be defective. Sub filed Daubert motion claiming 
GC’s expert’s opinion was unreliable because his data set was too limited.  Expert examined 31 
openings which amounted to surveying less than 1% of brick ties installed on project. Daubert 
motion denied.

“The Court concludes that these claims do not render [expert’s] opinion unreliable.  Rather 
they are more properly raised before the jury to test the weight of [expert’s] opinion….  In 
particular, [expert] explained that he ‘randomly selected…representative locations at the four 
primary wall types at the building,’ and ‘arbitrarily selected test locations at all elevations … 
and at various floor levels.’  [Expert] further explained that this randomization—tailored to the 
[project’s] specific design and construction and consistent with ‘prevailing industry 
practices’—allowed [expert] to cover ten of the [project’s] eleven floors, as well as the six 
facades of the building.” 
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(1) Bias

• Expert as advocate and selective use of evidence

• PODS Enterprises, Inc. v. U-Haul Int'l, Inc., 812CV01479T27MAP, 2014 WL 12628664, at 
*4 (M.D. Fla. June 27, 2014) (expert’s “blind acceptance of and reliance on one-sided 
data” rendered opinions unreliable).

• In re Bextra & Celebrex Mktg. Sales Practices & Prod. Liab. Litig., 524 F. Supp. 2d 1166, 
1176 (N.D. Cal. 2007) (excluding expert’s testimony where expert “cherry-picking 
observational studies that support his conclusion and rejecting or ignoring the great 
weight of the evidence that contradicts his conclusion”).

Other Factors/Issues Affecting 
Admissibility/Reliability
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Other Factors/Issues Affecting Admissibility/Reliability, cont.

(2) Expert cannot testify as to matters of law
• U.S. v. Bilzerian, 926 F.2d 1285, 1294 (2d Cir. 1991) (Experts cannot “usurp either the role of the 

trial judge in instructing the jury as to the applicable law or the role of the jury in applying that 
law to the facts before it.”).

• Bunting Graphics, Inc. v. Whiting-Turner Contracting Co., 2022 WL 14664724 (D.MD 2022) 
• GC –subcontractor dispute where GC terminated sub. Sub claimed GC wrongfully terminated 

it.  Sub had an expert that was forensic accountant that rendered opinion regarding sub’s 
work being impacted by various issues. Opinion stricken because not based on reliable 
scientific methodologies or principles. The expert’s report recited sub’s scope but didn’t 
connect that information to any opinion or how other factors hampered sub’s work.

• “Expert’s] opinion that [GC] did not ‘perform its contractual duties’ or ‘act in good faith’ also 
impermissibly seeks to offer a legal conclusion about the ultimate issue in this case – whether 
either party breached the Subcontract. The Fourth Circuit has long reasoned that expert 
testimony that seeks to provide legal conclusions on the ultimate issues in a case is 
impermissible.”
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(3) Expert cannot testify as to the meaning of a contract or a regulation
• Allscripts Healthcare, LLC v. Andor Health, LLC, Civil Action 21-704-MAK, at *39 (D. Del. July 

29, 2022) (“Experts are not permitted to render a legal opinion or testify as to legal duties, 
standards or ramifications arising from a contract.”)

• White v. W.G. Parcel B. LLC, 2016 WL 8500026, at *3 (M.D. Fla. Nov. 22, 2016) (“Expert 
testimony as to the meaning of an ordinance is not appropriate when the disputed language 
consists of ordinary words susceptible to being given plain effect consistent with their 
ordinary meaning.”)

(4) Expert has been disqualified/limited by other courts on same or similar issues
• Scordill v. Louisville Ladder Group, CIVIL ACTION No. 02-2565, SECTION "R" (5), at *33 (E.D. 

La. Feb. 17, 2004) (“[P]revious exclusion of an expert’s testimony [in a prior case] is 
permissible to impeach the credibility and credentials of the expert.”)

• Kuiper v. Givaudan, Inc., 602 F. Supp. 2d 1036, 1051 (N.D. Iowa 2009) (expert’s prior 
sanctions in unrelated cases did not affect court’s analysis as to expert’s qualifications, 
notwithstanding “prior checkered past.”).

Other Factors/Issues Affecting Admissibility/Reliability, cont.
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Other Factors/Issues Affecting Admissibility/Reliability, cont.
(5) Expert has given prior inconsistent testimony

• Schoen v. State Farm Fire & Cas. Co., CV 21-00264-JB-N, 2022 WL 16579767, at *5 (S.D. Ala. Nov. 1, 
2022) (disregarding repair damages expert’s affidavit testimony because of its inconsistencies with 
expert’s deposition testimony)

• Chamberlain Group, Inc. v. Lear Corp., 756 F. Supp. 2d 938, 951 (N.D. Ill. 2010) (“[C]ourts may disregard 
expert testimony introduced through affidavits that is inconsistent with that expert's prior deposition 
testimony.”)

(6) Expert cannot apportion fault among various parties
• Cross Creek Multifamily, LLC v. ICI Construction, Inc., 2020 WL 8254812 (S.D.Miss. Dec. 1, 2020) – Owner 

of apartment complex sued contractor and architect. GC’s expert allocated proportional responsibility 
for the defects.  Expert stricken for 2 reasons. First, allocation opinions regarding percentages of 
responsibility were not based on reliable principles or methodology and was nothing more than a 
subjective methodology.  Second, the “proportional responsibility percentages presented here are not 
factual conclusions, but legal ones….. [T]hese are allocations the jury must resolve after appropriate 
legal instruction.”
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STRATEGIC 
CONSIDERATIONS

WHAT ARE THE STRATEGIC DECISIONS TO FILING A DAUBERT MOTION
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The flipside:

• Tie your expert’s opinions to reliable architectural, engineering, and construction principles, 
standards, and guidelines

• Show that the attack is on your expert’s conclusions and not your expert’s methodology
• Daubert, 509 U.S. at 596 (“Vigorous cross-examination, presentation of contrary 

evidence, and careful instruction on the burden of proof are the traditional and 
appropriate means of attacking shaky but admissible evidence.”).

• Show expert has been qualified by other courts
• Klingenberg v. Vulcan Ladder USA, LLC, 936 F.3d 824, 828 (8th Cir. 2019) (expert 

qualified in part due to testimony in prior cases involving similar negligence); 
• Burke Rozzetti v. Ford Motor Co., 439 F. Supp. 3d 13, 19 (D.P.R. 2020) (expert qualified 

in part due to testimony in prior cases).

Countering a Daubert Motion
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• Be sure to file papers/affidavits/etc. to rebut any challenge (do not concede the opponent’s 
attack)

• In re Pella Corp., 214 F. Supp. 3d 478, 489 (D.S.C. 2016) (recognizing that defendant’s 
expert’s approval of plaintiff’s expert’s testing protocol “may be probative of whether such 
tests are generally accepted in the field”).

• Draughon v. United States, 309 F. Supp. 3d 934, 957–58 (D. Kan. 2018) (“credit[ing] Plaintiff’s 
experts’ rebuttal opinions” attacking opposing expert’s methodologies and conclusions).

• Fimbres v. Garlock Equip. Co., 2014 WL 2612513 (W.D. Key June 11, 2014) (excluding 
plaintiff’s expert testimony because plaintiff “failed to produce evidence necessary to rebut 
[defendant’s rebuttal] arguments” and thus “[did] not raise a material factual dispute as to 
the admissibility of her [own] expert’s testimony.”).

Countering a Daubert Motion
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(1) Adversary’s expert’s methodology is not generally accepted

• Quattry v. Covington Specialty Ins. Co., 2019 WL 7423548, at *7 (M.D. Fla. Oct. 30, 2019) 
(striking expert opinion where expert used his own “seven-step process” to determine 
vibrational damages to commercial property rather than identifying or using  “any 
known methodologies for determining vibrational damages”).

(2) No reference to relevant standards (Ipse Dixit)

• Ruiz–Troche v. Pepsi Cola of P.R. Bottling Co., 161 F.3d 77, 81 (1st Cir.1998)  (noting that 
courts do not accept “opinion evidence which is connected to existing data only by the ipse 
dixit of the expert”).

(3) Facts/data are not reliable

• Schoen v. State Farm Fire & Cas. Co., 2022 WL 16579767, at *9 (S.D. Ala. Nov. 1, 2022) 
(finding data “so unreliable” that “no expert could reasonably have relied upon it).
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When to File a Daubert Motion, Cont.
(4) Methodology has not been tested

• Window Specialists, Inc. v. Forney Enterprises, Inc., 106 F. Supp. 3d 64, 87 (D.D.C. 2015) (opinion not 
reliable when “not based on any particular facts, data, scientific principles or methods”).

(5) Failure to consider alternative causes may render an expert’s testimony inadmissible

• In re Pella Corp., 214 F. Supp. 3d 478, 484 (D.S.C. 2016) (finding “there is some evidence in the record 
suggesting the SGH Experts wholly ignored possible alternative causes and began their investigation 
assuming that the Windows leaked.”).

(6) Failure to consider proper testing 

• In re Pella, 214 F. Supp. 3d 478, 484 (D.S.C. 2016) (finding experts used techniques that “failed to 
account for actual weather conditions in conducting the . . . tests.”).
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When to File a Daubert Motion, Cont.
(7) Opinions are based on speculation

• Mississippi Transp. Comm'n v. McLemore, 863 So. 2d 31, 43 (Miss. 2003) (finding expert testimony 
“was entirely speculative, failing to satisfy either the “Frye test” or our newly adopted 
“modified Daubert test,”).

(8) Opinions are based on unfounded assumptions

• Dupont Flooring Systs., Inc. v. Discovery Zone, Inc., 2005 WL 22865 (S.D.N.Y. Jan.5, 2005) (striking 
lost profits expert report based on unfounded assumptions of financial numbers in different 
years). 
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Tyger Const. Co. Inc. v. Pensacola Const. Co., 29 F.3d 137 (4th Cir. 1994)
Dispute between joint venturers when cost of construction of bridge supports exceeded estimates.  One of joint 
venturers used expert to demonstrate cost overruns from delays due to lack of sand.  Problem was that expert’s 
assumption was not supported by the evidence.  

“The evidence is uncontradicted that a sand stockpile existed during the twelve month t ime period that  
[expert ] used in his calculat ion, and that  the sand operat ion was delayed for reasons other than 
[venturer’s] failure to produce the Waitman t ract . Therefore, [expert ’s] excessive t ime calculat ion was 
based on a faulty assumpt ion that  is unsupported by the evidence.
I t  was  an  abuse  of  d iscre t ion  for  the  t r ia l  cour t  to  admit  [exper t ’s ]  tes t imony tha t  the  de lays  in  
const ruct ion were caused by a lack of, or inefficiencies in the product ion of, sand. This error resulted 
from the t rial judge' s belief, expressed at  the t ime it  denied the mot ion in limine as to [expert ’s] 
test imony, that  the quest ion of whether an expert ' s opinion had an adequate basis in fact  should be 
handled by opposing counsel through cross examinat ion and in jury argument . The court  may not  
abdicate it s responsibility to ensure that  only properly admit ted evidence is considered by the jury. 
Expert  opinion evidence based on assumpt ions not  supported by the record should be excluded.”

68



• Your arguments go more to weight than admissibility.  

• Residences at Ocean Grande, Inc. v. Allianz Glob. Risks U.S. Ins. Co., 2009 WL 7020044, at 
*15 (S.D. Fla. Sept. 9, 2009), aff'd, 379 F. App'x 879 (11th Cir. 2010) (finding other party’s 
criticism of expert report went to the weight of the evidence and allowed testimony).

• Your argument is weak.  

• Jeanes v. McBride, No. CV 16-1259, 2019 WL 13221180, at *7 (W.D. La. June 6, 2019) 
(declining to exclude testimony “merely because the engineering expert is not a 
contractor.”).

• You are attacking qualifications only.

• Campo v. Sternberger, 179 So. 209 (La App. 5th Cir. Nov. 19, 2015) (allowing general 
contractor to testify as engineering expert despite having no formal engineering license).

When Not to File a Daubert Challenge
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When Not to File a Daubert Challenge, 
Continued

• You are attacking conclusions only.

• Hoy v. DRM, Inc., 114 P.3d 1268, 1278 (Wyo. 2005) (“[A] trial judge need not and should not 
determine the scientific validity of the conclusions offered by an expert witness.”).

• You are attacking credibility only.

• Cook v. Rockwell Int'l Corp., 580 F. Supp. 2d 1071, 1092 (D. Colo. 2006) (“It is the jury's 
function in this instance to weigh the expert's competing views and determine their 
respective credibility.”).

These issues may cast doubt in the jury’s eyes in terms of which party’s expert to believe, but 
not enough for the court to strike the expert.

70



• The possibility of a Daubert challenge must be contemplated in advance and made part of the 
case management schedule

• Schedule - Expert disclosures
- Production of expert files
- Scheduling of expert depositions
- Scheduling of Daubert Motions
- Scheduling of Daubert Hearings (Request a Hearing)

• The decision of whether to conduct a Daubert hearing is discretionary.  Kirksey v. Schindler 
Elevator Corp., No. CV 15-0115-WS-N, 2016 WL 5213928, at *1 (S.D. Ala. Sept. 21, 2016).

Case Management and Timing
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• Daubert issues should precede motion for summary judgment or as part of motion for summary 
judgment

• Additionally, preclusion of expert may lead to summary judgment.

• Inn by the Sea Homeowner’s Assn. v. Seainn, LLC, 170 So.3d 496, ¶¶26-28 (Miss. July 30, 
2015) (finding the plaintiff’s construction damages expert unqualified and granting the 
defendant summary judgment because plaintiff failed to present damages).

• HNTB Georgia, Inc. v. Hamilton-King, 287 Ga. 641, 644 (Ga. 2010) (finding expert’s 
testimony inadmissible where expert “had never before designed, reviewed or evaluated a 
construction plan for a similar bridge construction project and had never been qualified as 
an expert in any case involving bridge construction design”); Hamilton-King v. HNTB 
Georgia, Inc., 311 Ga. App. 202 (Ga. Ct. App. 2011) (on remand, affirming court’s grant of 
summary judgment where expert testimony was inadmissible).

Case Management and Timing, Cont.
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