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Overview of Presentation



• Intersection of D&O, 
General Liability and E&O, 
EPLI and Cyber Liability
• All are key players to 

mitigate your risk

• Beware of gaps between 
the coverages
• Coordinate key issues (like 

“professional services”) 
between policies

• Don’t assume that coverage 
grants and exclusions will 
work in unison across 
program
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Where D&O Insurance Fits Into Overall 
Insurance Program

D&O EPLI

GL/E&O Cyber



Reviewing and Negotiating D&O Insurance 
Policies and Renewals



• As a general rule, structure and basic terms of D&O policies tend to 
be similar.

• However, enormous variation in actual wording among products is 
offered by different insurers.

• Marketplace is competitive and insurers are receptive to reasonable 
requests from policyholders for coverage enhancements.

• Different companies face different risks and it is important to tailor 
the policy to account for company-specific risks and concerns. 

• Important that policyholders understand the policy and the policy 
uses “best practices” wording to best position the company in case 
claims are present. 
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General Concepts Are the Same But Critical Wording 
Can Vary and Dramatically Affect Coverage



• The D&O Insurance Policy is typically described as having three major 
coverage parts. 

• Side A: covers the director or officer for claims involving acts committed in their 
capacity as Ds or Os and not indemnified by the company (e.g., not legally 
permitted to provide indemnification or fails to do so). (Note: this should cover  
“non-indemnifiable” loss as well as “non-indemnified” loss, a situation where 
the company, for whatever reason, is refusing to pay).

• Side B: covers the company for amounts paid to indemnify the director or 
officer.

• Side C: covers the company for claims made directly against the company but 
often only securities claims.

• Side A typically has no retention, providing “Dollar One” coverage for the 
Ds and Os. In contrast, Sides B and C often have a deductible.
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Basics of D&O Insurance



• Why is it important to maximize Side A coverage available to 
Directors and Officers?

• Maximize protection for their individual assets.

• Critical backstop if company is unwilling or unable to indemnify. 

• Specifically, while company typically agrees to provide broad 
indemnification and indemnity, in some situations, these may not be 
available. 

• Company inability to meet financial obligations (e.g., financial insolvency).

• Prohibition on indemnification for otherwise covered claims (e.g., SEC/DOJ 
settlements).

• Prohibition in bylaws not excluded by policy (e.g. defense costs for claim 
alleging deliberate fraud).

• Entity simply refuses to advance or indemnify.

• In short, Side A coverage may fill the gaps where company 
indemnity is unavailable or insufficient.
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Maximizing Coverage for Directors & 
Officers



• It is not uncommon for a D&O policy to provide a single limit of liability 
that is shared among all three insuring parts and among all insureds.

• May result in Side B or Side C drawing down much/all available coverage, 
depleting/eliminating amounts available to Directors and Officers. 

• May be issues concerning whether the policy is an asset of the company and 
dedicated in first instance to paying for claims against the company 

• Vehicles available to maximize protection for Ds & Os: 
• Purchase a separate and non-rescindable Part A-Only Policy:

• Separate policy sitting on top of an A/B/C policy (or clearly worded as part of an A/B/C 
policy as a separate coverage with separate limits.) 

• Separate Side A policies often contain fewer exclusions than the typical D&O insurance 
policy and can be triggered even when the underlying D&O insurance is not due to an 
exclusion.

• Priority of Payment Provision: Provides that limits are paid for losses sustained 
by individual insureds before any loss is sustained by the company.
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Maximizing Coverage for Directors & 
Officers (Cont’d)



• Coverage triggered by a “Claim” made during the policy period (or 
extended reporting period) for a covered wrongful act.

• “Claim” typically defined to include monetary and non-monetary 
demands for relief, as well as civil/criminal/regulatory proceedings 
initiated by complaint, indictment, notice of charges or similar 
documents.  

• Insurers may argue this language doesn't transform a formal gov'tl or 
regulatory investigation into a “Claim” absent qualifying language that 
the investigation was commenced by service of a Wells notice, target 
letter or similar document specifically naming the individual insured. 

• While the Court should reject this position, it is possible to eliminate 
any potential argument concerning coverage for informal investigation 
by pre-claim inquiry cost coverage which covers such costs as 
producing documents, preparing for and attending interviews/meetings 
requested by the government. 
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What “Claims” Do D&O Policies Cover?



• Policy typically covers “Loss”: damages, settlements, judgments 
and “Defense Costs.”

• “Defense Costs” generally mean reasonable and necessary 
fees, costs and expenses. 

• Wording of Defense Costs provisions vary with some more 
likely than others to cover a broad range of expenses which 
may result from both informal and formal governmental 
investigations.

• Note: As a general rule, in D&O policies, Defense Costs apply to 
and erode the policy limits.
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What “Defense Costs” Do D&O Policies 
Cover?



• Some policies cover the following expenses as part of 
“Defense Costs:”

• E-DISCOVERY CONSULTANT SERVICES
• E.g., costs of services designed to minimize the risks and expense of e-

discovery

• REPUTATION (REPARATION) COSTS 
• E.g., costs charged by a public relations firm, crisis management firm or law 

firm to mitigate the adverse effects specifically to the insured’s reputation 
from a negative statement about him or her made by an enforcement body

• ASSET PROTECTION COSTS
• E.g., costs incurred to oppose any effort to seize the insured’s personal assets 

or real property

September 14, 2021 11

What Other Expenses Do D&O Policies 
Cover?



• D&O policies typically contain exclusions that bar coverage for 
various forms of misconduct on the part of an insured. 

• Generally excluded: intentional dishonesty, fraud, criminal 
conduct and willful violations of law. 

• However the simple allegation in the complaint typically is not 
enough to trigger the exclusion. 

• Most exclusions require court determination of guilt or an 
admission of guilt before the exclusion can apply. Often, the 
policy uses the words "final adjudication" or "non-appealable" to 
indicate how high the hurdle is for the insurer to apply these 
exclusions.
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Conduct Exclusions in D&O Policies



• Professional services exclusions.

• Broad antitrust exclusions.

• Coverage for fines, penalties, restitution, disgorgement –
depends on policy language, facts of case, and jurisdiction.
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Other Exclusions



• Often, the policy contains a severability provision that protects 
innocent insureds from losing coverage because of the “bad” 
acts of others.

• Provision should state that for purposes of determining the 
applicability of exclusions, the wrongful acts and knowledge of 
any one individual insured cannot be imputed to any other 
individual insured.
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Severability Provision in D&O Policies



• If, after a claim is made, an insurer discovers that the policy 
application contained misrepresentation or omission of a 
material fact, it may seek rescission.

• Rescission could result in a loss of coverage for the company 
and all insureds. 

• Some policies incorporate the application into the policy, saying 
the insurer relied on everything said or referenced there. 

• Practice tip: Negotiate a severability provision which eliminates 
incorporation of application into the policy.
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Application Disclosures and Rescission



• Is the investigation a Claim?
• Non-monetary demand for relief

• Insured Person Investigation / Entity Investigation

• Is the investigation for a Wrongful Act?
• Suspected or alleged conduct 

• Is this an Investigation of an Insured?
• Insured persons vs. Entities

• Other issues
• Sublimits

• Interview costs
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Specific Questions Regarding Coverage 
for Government Investigations
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Public vs. Private Company Distinctions

Public Company D&O Private Company D&O

Side-C Coverage Insures the company only for 
Securities Claims brought against the 
company

Insures the company for all claims against it 
(subject to exclusions)

Coverage for 
Regulatory Actions

Limited to those that fit within 
“Securities Claims” (or other similar 
definitions)

Typically Covered

Regulatory 
Investigations

Covered if investigation is of an 
“insured person”

Broader investigations coverage–may include 
coverage for investigations of entity

Derivative 
Demands

Typically some coverage (may be 
sublimited) for security holder 
derivative demand investigations

Likewise covered.

Insured Person Limited to executives/directors for 
Side A and B; employees included for 
Side-C

Broader definition that includes employees.

Defense Usually offers Duty to Advance 
Defense Costs

Some offer Duty to Defend

Allocation “Best Efforts” May be able to secure endorsement for 
100% defense costs allocation



• Indemnity agreements not a substitute for insurance: each 
provides an additional layer of safety.

• Review and negotiate key insurance policy terms at purchase 
and at each renewal period.  

• At minimum, aim for:

• Broad definitions of “Claim” and “Defense Costs” to ensure maximal 
coverage of any informal govt'l or regulatory investigation.

• Limiting scope of “crime/fraud” and “personal profit” exclusions

• Nonrescindable coverage or, at minimum, severability provision.

• Allow sufficient lead time to have broker and coverage counsel 
review for best wording, coverage gaps created by new 
laws/remedies/regulations, and availability of new insurance 
products.
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D&O Insurance Policies – Key Takeaways



What is the Right Amount of Coverage?



• At the risk of being trite, the correct amount is the amount 
that is “correct” for your company.

• Some numbers are just too low on their face.

• Benchmarking and risk tolerance.
• Knowledgeable insurance broker should be able to provide 

guidance on what your peer groups are doing.

• Different boards have different risk tolerances. 
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Determining the Correct Amount of 
Coverage



Submission of Claim



• Policy often requires submission of Notice of Claim or 
Circumstance During Policy Period or Extended Reporting 
Period.

• Failure to submit a sufficient notice in a timely manner can lead 
to insurer arguments that it can avoid its coverage 
responsibilities.

• What is “sufficient” and what is “timely” may vary with the facts 
of the case, the policy language and the applicable jurisdiction.
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Timing of Submission of Claim to Insurer



• Partnering and immediate payment typically only happens in their TV commercials

• Instead, typically receive a "reservation or rights" letter which can reference some 
or all of the following: 

• When the Claim Was Made/ “Related” Claim

• Prior Pending Litigation Dates/ Exclusions

• Prior Notice Exclusion

• Breach of Contract Exclusion

• Characterization of Loss/ Choice of Law Provisions

• Disgorgement/Restitution

• Fines/Penalties

• Punitives

• Conduct/Personal Profit Exclusions

• Bump-Up Exclusion

• Defense Costs/Repayment of Such Costs-Allocation

• Application Defenses/Severability
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What Happens after Submitting Notice of 
Claim to Insurer?



• In most cases, the parties are able to reach a negotiated 
resolution without the need for formal dispute resolution. 

• But sometimes, dispute resolution is necessary. 
• Arbitration

• Litigation

• Hybrid
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What Happens Next?



D&O Trends and Emerging Issues



• Increase in Event-Driven Litigation:
• More claims against D's and O's emanating from “bad news” not 

necessarily related to financial reports (e.g., cyber or security 
breaches)

• Increased focus on environmental, social and 
governance (ESG) issues in the boardroom:
• #MeToo Movement, BLM, Climate Change

• Board diversity – legislation, regulator guidelines, litigation

• Acceleration of Securities Class Actions:
• Shareholder activism
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D&O Trends and Emerging Issues



• Cybersecurity incidents as D&O exposures
• Securities class actions and shareholder derivative suits

• Government investigations and enforcement related to cybersecurity 
disclosure controls and procedures violations

• Special purpose acquisition vehicles (SPACs)

• A hard market for D&O insurance
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D&O Trends and Emerging Issues (Cont’d)



Impact of COVID-19 On D&O Claims



• Government investigations
• Whistleblower claims

• Inadequate disclosures

• False Claims Act and Foreign Corrupt Practices Act claims

• Public fraud, unsafe or unsound business practices, fiduciary duty 
breaches by regulated entities and licensed individuals

• Securities claims
• Failure to disclose actual or potential COVID-19 concerns

• Derivative suits

• Misleading or inadequate disclosures following stock price drop

• Shareholder claims arising from impacted mergers, acquisitions, IPOs

• Insolvency-driven claims by creditors, shareholders, trustees, and 
other company stakeholders relating to bankruptcy
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D&O Insurance Issues Arising from 
COVID-19



• Fiduciary claims 
• Plan fiduciaries targeted in unexpected price drops

• Bankruptcy trustees

• Antitrust investigations 
• Antitrust exclusions

• Opportunistic pricing

• Price-fixing

• Cyber-related claims from shareholders or customers
• Failure to comply with cybersecurity standards or breach notification 

laws

• Exploiting distracted workers, remote working, and taxed IT personnel 
through social engineering, malware, and similar schemes
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D&O Insurance Issues Arising from 
COVID-19 (Cont’d)



Lessons from Recent Decisions:
Norwegian Cruise Line and Inovio Pharmaceuticals



• First COVID-19-related securities suit

• Shareholders filed suit in S.D. Florida against company and its CEO 
and CFO

• February 2020 press release (included in company 8-K)
• “despite the current known impact [from the pandemic] . . . the 

Company’s booked position remained ahead of prior year and at higher 
prices on a comparable basis”

• Company “has an exemplary track record of demonstrating its resilience 
in challenging environments” and has “proactively implemented several 
preventive measures to reduce potential exposure and transmission of 
COVID-19”

• February 2020 10-K
• “we rate at the top of the range of CDC and FDA scores achieved by the 

major cruise lines”
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Lessons from Recent Decisions:
Norwegian Cruise Line



• Lawsuit focused on alleged false and misleading statements to 
customers by “employing sales tactics of providing customers with 
unproven and/or blatantly false statements about COVID-19 to 
entice customers to purchase cruises, thus endangering the lives of 
both their customers and crew members.”

• Court granted motion to dismiss with prejudice
• Statements about marketing strategy “nothing more than corporate 

puffery”

• No evidence that allegedly deceptive marketing scheme was false at the 
time the statements were made

• Statements about improved bookings did not imply no impact of global 
pandemic

• No proof that statements about preventative and protective measures 
were false
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Lessons from Recent Decisions:
Norwegian Cruise Line (Cont’d)



• Securities suit filed against vaccine manufacturer Inovio
Pharmaceuticals the same day as the Norwegian case

• Targeted company and its CEO
• CEO stated in February 13, 2020 interview that company developed a 

vaccine “in a matter of about three hours once we had the DNA 
sequence from the virus, and “our goal is to start phase one human 
testing in the US early this summer”

• CEO stated in meeting with President Trump that “we were able to fully 
construct our vaccine within three hours . . . our plan is to start [trials] in 
April of this year”

• Statements about manufacturing capabilities and partnerships and 
selection to participate in government vaccine program

• After a social media report that refuted Inovio’s development of 
vaccine, stock price dropped 71% over two days of trading
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Lessons from Recent Decisions:
Inovio Pharmaceuticals, Inc. 



• Court denied Inovio’s motion to dismiss in part (vaccine 
construction and manufacturing capabilities) and granted in 
part (participation in gov’t program)
• “Construct” vs. “design” a vaccine presented question of fact

• Manufacturing capabilities

• Insufficient allegations regarding participation in government 
program

September 14, 2021 35

Lessons from Recent Decisions:
Inovio Pharmaceuticals, Inc. (Cont’d)



• Dozens of suits filed since 2020
• Insider profits by taking advantage of COVID-19-driven stock drop

• Claims of ability to profit from outbreak

• Vaccine development

• Claims continue – SEC filed COVID-19 enforcement action against 
biotech firm on August 23

• D&O Implications
• Side A – insolvent companies targeted during or after bankruptcy

• Side B – claims targeting individual D’s and O’s making statements or 
endorsing positions in interviews, publications, or elsewhere

• Side C – for public companies, securities class actions and shareholder 
derivative suits; private company fiduciary duty and other 
mismanagement claims

• Defense cost reimbursement can be significant even if suit is dismissed
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Lessons from Recent Decisions



Alternatives to Insurance – Self Insurance 
and Captives



• Why look to alternative risk transfer strategies?
• Costly regulatory investigations

• Securities litigation

• Hard D&O market

• Methods
• Self-insure

• Setting aside money to be used for unexpected losses

• Flexibility to self-insure against any type of damage

• Captive

• Insurance company that is wholly-owed and controlled by its insureds

• Insurers the risk of owners

• Insureds benefit from the captive’s underwriting profits
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Alternatives to Insurance 
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