
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

Current Trends in State Income Tax: PTE Elections, Revenue 

Sourcing, PL 86-272, SaaS, NFTs, and Cryptocurrency

TUESDAY, JANUARY 10, 2023, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

http://www.straffordpub.com/


January 10, 2023

Current Trends in State Income Tax: PTE 
Elections, Revenue Sourcing, PL 86-272, SaaS, 
NFTs, and Cryptocurrency

Alex Thacher

Partner, State & Local Tax

Armanino, LLP

alex.thacher@armaninollp.com

Brandee A. Tilman, JD, LLM

Partner, State & Local Tax

Armanino, LLP

brandee.tilman@armaninollp.com

Heather M. Le Clair, JD, LLM

Managing Director, State & Local Tax

Armanino, LLP

heather.leclair@armaninollp.com



Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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Introduction to Your Speakers

“There are two systems of taxation in our country — one for the informed

and one for the uninformed.”

- Judge Learned Hand

• Alex Thacher
• Partner-in-Charge, State & Local Tax

• Brandee Tilman
• Partner, State & Local Tax 

• Heather Le Clair
• Managing Director, State & Local Tax 
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Today’s Agenda

• Changing State Tax Landscape

• U.S. Supreme Court’s Decision in South Dakota v. Wayfair

• Impact of Wayfair on Nexus & New State Tax Laws

• Trends in Sales and Use Tax

• Economic Nexus

• Taxability of Software as a Service (“SaaS”)

• Marketplace Facilitator Laws

• Trends in Business Activity Tax

• Public Law 86-272 Interpretation & Updates

• Migration to Single Sales Factor

• Revenue Sourcing: Market-Based & Cost of Performance Interpretations 

• Texas Supreme Court’s Decision in Sirius XM Radio, Inc. v. Hegar

• New Pass-Through Entity Tax Elections

• Final Thoughts 

• Open Forum: Participant Q&A

8
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Changing State Tax Landscape
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Changing State Tax Landscape
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A series of significant events over last five (5) years has changed the state tax 
landscape forever

• Federal Tax Cuts and Jobs Act of 2017 (“TCJA”) 

• The TCJA substantially reduced the federal corporate income tax rate from 35% to 21%, which 
narrowed the gap between federal and state income tax rates.

• The enactment of the TCJA made state income tax more material to company financial statements.

• The TCJA enacted significant changes in the federal income tax regime (e.g., IRC 965 income 
inclusion, FDII, GILTI, 163(j) limitation, etc.), which raised significant state tax conformity issues.

• Most recently, the TCJA amendment to Internal Revenue Code (“IRC”) Section 174, which is effective for tax 
years beginning after December 31, 2021, came into effect for taxpayers. 

• This change to IRC 174 eliminates the current-year deductibility of research and experimentation (“R&E”) 
expenditures and software development costs and instead require taxpayers to charge their R&E to a capital 
account amortized over five years (15 years for R&E activity performed outside the U.S.).

• Taxpayers will need to consider state tax conformity to the IRC, specifically Section 174 and Section 280C, in 
determining the potential for a favorable state subtraction modification for the  disallowed federal deductions 
that are allowable under state income tax law. 

• State conformity methodology will generally control whether a state conforms to the specific 
Section 174 changes enacted in the TCJA.

• States typically conform to the IRC in one of three ways: Rolling Conformity, Specific-Date Conformity, or Code 
Specific Conformity.

https://www.armaninollp.com/
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Changing State Tax Landscape

• South Dakota v. Wayfair (“Wayfair”) (2018)

• The U.S. Supreme Court overturned Quill Corp. v. North Dakota (1992) (“Quill”) and National Bellas 
Hess, Inc. v. Department of Revenue of Illinois (1967) (“Bellas Hess”) and stated that both decisions 
were an “incorrect interpretation of the Commerce Clause.”

• The Court vacated the South Dakota Supreme Court’s decision in Wayfair, which invalidated a 
South Dakota law that required out-of-state sellers who deliver more than $100,000 in goods or 
services into the state or engage in 200 or more separate transactions for the delivery of goods or 
services into the state, to collect and remit sales tax to South Dakota regardless of whether it had 
physical presence in the state.

• Immediate States Reactions to the Court’s Decision in Wayfair

• States proceeded to enact economic nexus thresholds like South Dakota’s law imposing a sales 
and/or use tax collection and remittance requirement on out-of-state sellers meeting minimum 
annual sales and/or transaction thresholds.

• Some states that had not already enacted bright-line economic nexus thresholds for 
income/franchise taxes and gross receipts taxes proceeded to do so based on the Court 
overturning the physical present requirements in Quill and Bella Hess.

• Some states enacted new laws and/or issued new state tax guidance indicating the state’s intent to 
assert an economic nexus, but without utilization of bright-line economic nexus thresholds.

11
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Changing State Tax Landscape
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• Migration to Remote Workforce

• The COVID-19 pandemic forced companies to move employees out of the office 
and embrace a work-from-home environment.

• The length of the pandemic made employees comfortable working from home and 
made it easy to work remotely from locations outside of their home state (e.g., 
parent's house, vacation homes, even abroad in some cases).

• Many companies still have a large employee base working remotely due to 
employee preference to work from home, rather than at the company office; while 
other companies have gone fully remote.

• The permanency of these remote employee arrangements post-pandemic has 
increased the state tax footprint of many companies, thereby increasing state tax 
filing requirements and tax liabilities.

• Embracing a remote workforce offers many benefits to both the company (e.g., 
reduces rent expense) and employees (e.g., saves commute time, convenience 
factor); however, it presents potential risks to companies unless the company has 
a way to monitor working location.

https://www.armaninollp.com/
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• State Tax Apportionment Trends 

• States continue to move toward single sales factor apportionment 
formulas to apportion state taxable income, pushing the burden of state 
income tax from in-state to out-of-state companies.  

• States continue to move toward market-based sourcing methods to 
source revenue amongst the states.

• Market-based sourcing provisions vary by state in terms of language and 
application.

• State-by-state analysis is typically necessary to determine the proper sourcing 

methodology for each revenue stream. 

• Several states, including California, enacted cascading market-based sourcing 

provisions that often require a multi-layer analysis to arrive at the proper 

sourcing methodology for each revenue stream. 

Changing State Tax Landscape
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• Multistate Tax Commission Updates Public Law 86-272 Guidance 

• In August of 2021, the Multistate Tax Commission (“MTC”) approved a revised 

Statement of Information Concerning Practices of the Multistate Tax Commission and 

Supporting States Under Public Law 86-272 (“Revised Statement”), which added a 

new section on activities conducted over the internet and classified them as 

protected or unprotected by P.L. 86-272.

• The Revised Statement substantially narrowed P.L. 86-272 protection by 

including common internet-based activities on the list of unprotected business 

activities.

• States have started to adopt (or consider adopting) P.L. 86-272 interpretations 

consistent with the Revised Statement by publishing official state tax guidance 

and/or proposing draft regulations that mirror it.

Changing State Tax Landscape
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U.S. Supreme Court’s Decision in 

South Dakota v. Wayfair
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• Background on Physical Presence Nexus Requirement

• National Bellas Hess v. Dept. of Illinois, 386 U.S. 753 (1967)

• Taxpayer was a mail order company headquartered in Missouri that sold consumer products 
to customers located in Illinois but had no property or payroll in the state.

• Taxpayer challenged an Illinois law requiring it to collect and remit use tax from sales to in-
state customers.

• Court affirmed that sales made by brick-and-mortar retail stores and/or in-state agents 
constitute substantial nexus due to their physical presence within the state.

• Court reiterated that substantial nexus requires a physical connection with the taxing state in 
order to impose a collection and remittance requirement.

• However, Bellas Hess, an out-state business, had no physical presence in the state; therefore, 
the state could not require them to collect and remit use tax under Illinois law.

16

U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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• Background on Physical Presence Nexus Requirement

• Quill Corp. vs. North Dakota, 504 U.S. 298 (1992) 

• Taxpayer was an office equipment and stationary company that sold products to customers 
located in North Dakota but had no property or payroll in the state.

• Taxpayer challenged a North Dakota law requiring it to collect and remit use tax from sales to 
in-state customers.

• Court stated that Due Process and Commerce Clause are separate and distinct restrictions on a 
state’s power to tax interstate commerce.

• Court held that physical presence was required under the Dormant Commerce Clause for a 
state to require a company to collect and remit use tax on sales to in-state customers, 
relying on the doctrine of stare decisis.

• Court held that Quill could not be required to collect and remit use tax for North Dakota 
because they lacked the required physical presence.

• Partially overruling Bella Hess, the Court also held that physical presence was not required 
under the Due Process Clause. 

• Court was invited to overrule the physical presence standard announced in Bellas Hess, but  
declined to do so, and instead, invited Congress to act on this issue.

17

U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair

• Government Responses to Quill Physical Presence Requirement:

• States began to assert agency nexus (e.g., affiliate nexus, click-thru nexus, 
long-arm statutes) to establish a company’s physical presence in the state.

• States continued to test the physical presence requirement to get Congress to 
act to abandon the physical presence standard required to impose a sales and 
use tax collection responsibility on out-of-state vendors.

• Over the past 25 years post Quill, Congress has made several attempts to pass 
legislation to address the physical presence nexus requirement; however, 
none have been successful. 

18
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair

• Case Designed for U.S. Supreme Court Review

• In Wayfair (2018), the U.S. Supreme Court was again invited to abandon 
the physical presence rule and seized the opportunity to do so. 

• South Dakota passed remote use tax collection (“economic nexus”) 
legislation in response to Justice Kennedy’s comments in Direct Marketing 
Association.

• South Dakota’s law required remote sellers to collect and remit use tax on 
in-state sales if a retailer had $100,000 in sales or 200 separate transactions 
during the previous or current year to in-state customers. 

• State designed this legislation to get a case before the U.S. Supreme Court 
as quickly as possible.

• South Dakota’s legislation was effective prospectively only and included 
other safeguards to reduce the burden on small businesses.

19
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair

• Procedural History of the Case

• South Dakota filed suit in state court against Wayfair, Overstock.com, and 
Newegg.  

• South Dakota lost in the trial court, and on appeal to the South Dakota 
Supreme Court.

• Quill was binding U.S. Supreme Court precedent.

• Both courts followed the doctrine of stare decisis.

• South Dakota filed a petition for certiorari with the U.S. Supreme Court 
asking it to hear its case.

• U.S. Supreme Court granted its Writ of Certiorari.

20
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair

On June 21, 2018, the Supreme Court issued its decision in South Dakota v. Wayfair, 
Inc., 138 S. Ct. 2080 (2018), overturning the Quill physical presence standard. 

• 5-4 Decision.

• Kennedy, who wrote the majority opinion, retired from Court and was replaced 
by Kavanaugh.

• Roberts wrote the dissenting opinion based on the doctrine of stare decisis.

• The Court rejected upholding Quill under the doctrine of stare decisis because:

• Internet changed the national economy since Quill, making on-line sales a significant 
portion of interstate commerce. For example, the economy experienced a ten-fold increase 
in e-commerce sales which led to an increase in state revenue shortfalls.

• South Dakota statute, which was designed to go to the Supreme Court, contained 
various safeguards for taxpayers:

• Not retroactive. 

• Small business safe harbor.

• Compliance with Streamlined Sales and Use Tax Agreement.

• The Court rejected upholding Quill under the doctrine of stare decisis.

21
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Impact of Wayfair on Nexus & 

New State Tax Laws
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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• Impact of Wayfair on Nexus & New State Tax Laws

• Economic Nexus Wayfair Thresholds and Retroactive Concerns

• States that did not already have economic nexus thresholds for other types of taxes, including income and 
gross receipts taxes, were emboldened by the Wayfair decision to enact bright-line nexus thresholds.

• Some states that had previously enacted economic nexus provisions (whether via bright-line thresholds or 
otherwise) were vindicated in enforcing them for prior, current, and future tax years. 

• Bright-line economic nexus thresholds enacted by states prior to Wayfair have now been validated retroactively 
to their effective date due to Quill being overturned. 

• Pre-Wayfair these economic nexus statutes were often ignored by taxpayers relying on the Quill physical 
presence standard.

• For example, on July 13, 2018, Wells Fargo disclosed a $481 million adjustment to their reserves related to 
state tax following the Wayfair decision. On the Bank’s earnings call, John Shrewsberry, Wells’ CFO stated, 
“Because of the ruling, some Wells affiliated entities may be considered to be subject to state income taxes 
even if they aren’t physically present in a given state.”

• Economic Nexus Thresholds Vary by Tax Type and State

• Many states have adopted sales and use tax economic nexus thresholds akin to those presented in the South 
Dakota law.

• Many states have also adopted economic nexus thresholds for income tax and gross receipts taxes.

• Thresholds vary from those common for sales and use tax.

• States have been relatively consistent in adopting economic nexus thresholds similar to  each other, though 
there are some states that are outliers.
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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• Impact of Wayfair on Nexus & New State Laws

• Income and Franchise Tax Economic Nexus Standards

• Factor Presence Standard

• State enacts a bright-line threshold to determine when a company will be subject to tax in a particular state.

• Thresholds are typically based on property, payroll, and/or sales.

• Economic nexus exists once a company exceeds one or more of the thresholds.

• California Example:

• California income/franchise tax economic nexus thresholds for 2021 are as follows:

• CA sales in excess of $637,252 or 25% of total sales,

• CA property in excess of $63,726 or 25% of total property, or

• CA payroll in excess of $63,726 or 25% of total payroll.

• California indexes these thresholds for inflation each year.

• Texas Example: 

• Texas franchise tax economic nexus threshold for reports due on or after January 1, 2020,                          
as is follows: 

• Sales in excess of $500,000.

• Texas does not index this threshold for inflation.

• Also note that Texas presumes nexus when a business has a Texas use tax permit.

https://www.armaninollp.com/
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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• States with Business Activity Tax Factor Presence Economic Nexus 
Thresholds

• Many states enacted factor presence provisions long before the Court’s decision 
in Wayfair, which eliminated the physical presence requirement. 

• Income/Franchise Taxes (12 states): Alabama, California, Colorado, Connecticut, Hawaii, 
Maine, Massachusetts, Michigan, New York & New York City, Pennsylvania, Tennessee 
and Virginia.

• Gross Receipts Taxes (5 states): Nevada, Ohio, Oregon, Texas and Washington.

• Impact of Wayfair on State Doing Business Standards

• Many states have broad “doing business” standards for imposition of income 
and franchise taxes. 

• The states have used these broad “doing business” standards to assert economic 
nexus when the state has not adopted bright-line factor presence thresholds. 

• For example: The state considers you to be “doing business” if you meet any of the 
following:

• Engage in any transaction for the purpose of financial gain within the state,

• Are organized or commercially domiciled in the state, or 

• Generating revenue from receipts in the state.
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U.S. Supreme Court’s Decision in South Dakota v. Wayfair
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• Wayfair Overturns Physical Presence Requirement

• Though the Court’s decision in Wayfair overturned the long-standing “physical 
presence” nexus standard for sales and use taxes established under Quill and Bellas 
Hess, physical presence is still sufficient to trigger nexus.

• Income and Franchise Tax Physical Presence Standard

• Property includes real property and tangible personal property.

• Employees Presence:

• Employees working in state and/or traveling into state.

• Mobile Workforce:

• Trend towards remote work.

• Issues arise when remote workers become nomadic.

• Typically, employers become aware of employees moving when withholding changes are made.

• COVID legislation was enacted to protect people.

• Companies will need to reassess the mobile workforce as COVID restrictions have loosened.

• Consider independent contractors and impact on nexus profile.

https://www.armaninollp.com/
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Trends in Sales and Use Tax:

Economic Nexus

28
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Trends in Sales and Use Tax

• Sales and Use Tax Key Considerations

• Do you have Sales and Use Tax (“SUT”) Nexus? 

• Potential SUT nexus triggers include physical presence of personnel or inventory, third-party
affiliates, drop shipping (“remote seller” or “marketplace facilitator”), temporarily doing
business in a state (e.g., attending trade shows), economic nexus (e.g., Wayfair).

• Are your revenue streams taxable?

• What are your options to remediate potential SUT exposure?

• Voluntary Disclosure Agreements (“VDA”), Amnesty Programs.

• Resale Certificates for Wholesalers.

• States Enact Economic Nexus Thresholds

• Every state with a sales and/or use tax has economic nexus requirements for remote 
out-of-state sellers now.

• States with no sales tax (useful acronym NOMAD): AK, DE, MT, NH, OR.

• Economic nexus generally requires out-of-state sellers to register and collect and 
remit sales and/or use tax once a business meets a threshold level of sales (e.g., 
$100,000) and/or number of transactions (e.g., 200 transactions) within a state.

29
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Trends in Sales and Use Tax

• Sales and Use Tax Economic Nexus Thresholds Vary By State

• Examples:

• California requires $500,000 aggregate in-state sales inclusive of sales of all members in 

the combined unitary group but has no transaction test.

• Illinois requires $100,000 in-state sales or 200 transactions.

• New York requires $500,000 in-state sales and 100 in-state transactions.

• Washington B&O requires $100,000 in-state sales but has no transaction test.

• Sales and Use Tax Economic Nexus Thresholds Home Rule Cities

• The City of Lakewood, Colorado issued Notice of Deficiency to Wayfair and 
is in dispute over remote seller economic nexus thresholds.

30
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Trends in Sales and Use Tax
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• Determining Breach of Economic Nexus Thresholds 

• Measurement of sales and the measurement date vary by state.  

• Potential Measurement of Includible Sales:

• Gross Sales (includes all sales including sales for resale, taxable and exempt sales),

• Retail Sales (excludes sales for resale), or

• Taxable Sales (excludes any nontaxable sales regardless of reason).

• Potential Measurement Dates Depends on State Rule: 

• Previous calendar year, 

• Current calendar year, 

• Preceding 12 months period, or 

• Twelve-month period ending on the last day of the most recently completed quarter.
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Trends in Sales and Use Tax:

Taxability of Software as a Service (“SaaS”)
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Taxability of Software as a Service (“SaaS”)

• Evolution of Taxability of SaaS & Other Cloud-Based Services

• SaaS is a method of software delivery and licensing in which software is accessed online via a subscription, 
rather than bought and installed on individual computers.

• In states where SaaS is taxable, it is typically classified into two primary categories:

• Tangible personal property, or 

• A computer or data processing service.

• Summary of state sales tax rules for SaaS:

• SaaS is taxable in nineteen (19) states: 

• Alabama, Arizona, Hawaii, Iowa, Kentucky, Maine, Mississippi, New Mexico, New York, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, Tennessee, Texas, Utah, Washington, District of Columbia and West Virginia.

• SaaS is not taxable in twenty (19) states: 

• Arkansas, California, Colorado, Florida, Georgia, Idaho, Illinois, Kansas, Michigan, Minnesota, Missouri, Nebraska, 
New Jersey, North Carolina, Oklahoma, Vermont, Virginia, Wisconsin and Wyoming.

• SaaS for personal use is taxable in four (4) states: 

• Connecticut, Louisiana, Maryland and Massachusetts.

• SaaS for business use is taxable in four (4) states: 

• Connecticut, Nevada, North Dakota and Ohio.

• Some cities tax SaaS although their corresponding state does not. 

• Examples: City of Chicago and some Colorado home rule cities (e.g., Denver).
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Trends in Sales and Use Tax:

Market Place Facilitator Laws
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Market Place Facilitator Laws

Market Place Facilitators (“MPF”)

• All states with a sales tax, except Missouri, have marketplace facilitator nexus rules 
in place.

• States with no sales tax (useful acronym NOMAD): AK, DE, MT, NH, OR

• MPF Examples: Amazon, Etsy and eBay.

• Rules require MPFs to collect sales tax on behalf of the third-party sellers who sell 
via their marketplace.

• MPF is defined differently by states.

• Sample MPF definition (District of Columbia): 

“Marketplace facilitator’ means a person [or company] that provides a marketplace that lists, advertises, 
stores, or processes orders for retail sales subject to tax [...] for sale by such marketplace sellers, and 
directly or indirectly collects payment from a purchaser and remits payment to a marketplace seller.”

• Many other state definitions are much more complex than the District of Columbia’s.

• MPF rules typically have sales dollar thresholds and transaction quantity thresholds.

• MPF laws shift the burden of collecting sales and use tax to the MPF.

• Seller is still responsible for collecting and remitting SUT on sales not made on the MPF 
platform.
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Trends in Business Activity Tax:

Public Law 86-272 Interpretation & Updates
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Trends in Business Activity Tax

Public Law 86-272 Interpretation & Updates

• On August 4, 2021, the MTC adopted its fourth revision to the Statement of Information 
Concerning Practices of the Multistate Tax Commission and Supporting States Under Public 
Law 86-272 (“Revised Statement”).

• The MTC revised multiple sections; however, the most significant changes may be 
found in a new section within the Revised Statement entitled Activities Conducted via the 
Internet (Art. IV, Section C).

• The MTC provides a general rule regarding internet activities that states:

“… when a business interacts with a customer via the business‘s website or app, the 
business engages in a business activity within the customer’s state.  However, … when a business 
presents static text or photos on its website, that presentation does not in itself constitute a business 
activity within those states where the business‘s customers are located.” (emphasis added).

• The Revised Statement substantially narrows P.L. 86-272 protection by including 
common internet-based activities on the list of unprotected business activities.

37
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Trends in Business Activity Tax

Public Law 86-272 Interpretation & Updates 

• Under the Revised Statement, protected internet activities are limited to:

1. Internet solicitation of orders for tangible personal property, where orders are 
sent outside the state for approval, and then are filled by shipment or delivery 
from a point outside the state. 

2. Post-sale assistance to customers by posting a list of static FAQ with answers on 
the business’ website.

3. Placement of internet “cookies” onto the computers or other electronic devices to
gather information that is only used for purposes entirely ancillary to the 
solicitation of orders for tangible personal property, such as: to remember items 
that customer placed in their shopping cart, to store personal customer 
information and to remind customers what products they have considered in the 
past.
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Trends in Business Activity Tax

Public Law 86-272 Interpretation & Updates

• Under the Revised Statement, unprotected internet activities include:

1. Provides post-sale assistance to customers via either electronic chat or email that customers 
initiate by clocking on an icon on the business’s website.

2. Solicits and receives on-line applications for its branded credit card via the business’s 
website.  

3. Website invites viewers in a customer’s state to apply for non-sales positions with the 
business.  The website enables viewers to fill out and submit an electronic application, as 
well as to upload a cover letter and resume.

4. Places internet “cookies” onto the computers or other electronic devices to gather customer 
search information that will be used to adjust production schedules and inventory 
amounts, develop new products, or identify new items to offer for sale.

5. Remotely fixes or upgrades products previously purchased by customers by transmitting 
code or other electronic instructions to those products via the internet.

6. Offers and sells extended warranty plans via its website to customers who purchase the 
business’s products.

7. Contracts with a MPF that facilitates the sale of products on the facilitators on-line 
marketplace.

8. Contracts with customers to stream videos and music to electronic devices for a charge.
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Trends in Business Activity Tax

Public Law 86-272 Interpretation & Updates

• Some states have adopted the MTC model rule narrowing the protection provided by P.L. 86-272 as 
it relates to internet activity.

• On February 14, 2022, the California Franchise Tax Board (“FTB”) issued Technical Advice Memorandum 2022-1 
(“TAM”) providing updated guidance on P.L. 86-272 interpretation.  The guidance aligns with the Revised Statement 
MTC model rule.

• Based on TAM 2022-01, companies should consider reevaluating the states in which it claims P.L. 86-272 and the 
potential California tax impact of this guidance as there may be opportunities and/or potential exposures.

• This update potentially creates an income tax return filing requirement for out-of-state businesses claiming P.L. 
86-272 protection in California and may decrease the amount of throwback to California.

• American Catalog Mailers Association (“ACMA”) filed a lawsuit against the FTB over the newly issued P.L. 86-
272 guidance published in TAM 2022-01 requesting declaratory relief alleging violations of the Administrative 
Procedures Act, Due Process rights of its members resulting from retroactive application, and the legality of the 
FTB’s interpretation of this federal law.

• On November 17, 2022, San Francisco Superior Court Judge Ulmer ruled against the FTB’s demurrer and will 
allow the ACMA’s challenge to the FTB’s new P.L. 86-272 guidance to continue in court. 

• Judge Ulmer rejected the FTB’s arguments that the case is not ripe and the ACMA lacks standing to bring it. 

• New York has issued draft corporate tax regulations (“Draft Regulations”) that would provide for revised P.L. 86-272 
guidance, modeled after the MTC’s Revised Statement.  

• Out-of-state businesses who conduct any part of their business online should remain cognizant of the status and 
content of these Draft Regulations and evaluate their New York State activities.
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Trends in Business Activity Tax

Public Law 86-272 Interpretation & Updates

• Key Considerations regarding the Revised Statement:

• Do you currently claim P.L. 86-272 in any states?

• If you do claim P.L. 86-272 protection or intend to do so:

• Do you conduct any businesses activities online? 

• Do your online business activities fall within the list of protected or unprotected activities 
under the Revised Statement?

• Have any of the states where you claim P.L. 86-272 protection adopted and/or proposed 
to adopt the internet-based activity provisions included in the Revised Statement?

• Does this narrowing of P.L. 86-272 protection create any opportunities to reduce 
throwback sales?

• Example: California FTB acknowledges that sellers engaged in unprotected internet-
based activities under TAM 2022-01 in other states will not have to throwback those sales 
to California, which would decrease the seller’s California sales factor.

• Stay abreast of other state’s considering the adoption of the MTC’s Revised 
Statement to determine how they may impact you.
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Trends in Business Activity Tax:

Migration to Single Sales Factor & Non-
Income Based Taxes
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Trends in Business Activity Tax

Migration to Single Sales Factor

• State taxing authorities have made efforts to protect tax base erosion as well as 
finding ways to increase sources of tax revenue.

• Many states either already utilize single sales factor to apportion revenue or 
have adopted apportionment formulas that more heavily weight the sales 
factor in determining the state apportionment percentage.

• Most states that use a single sales factor apportionment formula have also 
adopted market-based sourcing for sales of other than tangible personal 
property (e.g., services, sale or license of intangibles, etc.)
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Non-Income Based Taxes

• May be incremental taxes that are imposed in addition to income taxes or a 
substitute/alternative to traditional income taxes.

• Not based on business profits so businesses may pay tax regardless of 
profitability.

• Disproportionately impact businesses with lower profit margins and higher 
production volumes.

Gross Receipts Taxes

• Examples: Nevada, Texas, Tennessee, Ohio, Oregon, Washington.

Franchise Taxes & Privilege Taxes

• Examples: Alabama, Arkansas, California, Delaware, Georgia, Illinois, 
Louisiana, New York.

Variety of local taxes

• Examples: Philadelphia NPT and BIRT, Los Angeles City and San Francisco. 
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Trends in Business Activity Tax

Alternative Apportionment

• Alternative apportionment provides taxpayers and tax administrators with a method of 
relief when the application of a state’s standard apportionment formula fails to reflect a 
taxpayer’s business activities in the state.

• Invoking Alternative Apportionment

• Burden of proof is on the proponent seeking to diverge from the standard apportionment 
methodology. 

• A proponent (taxpayer or state) of an alternative apportionment method bears the burden of proof 
in showing that:

• The statutory formula does not fairly represent the taxpayer’s business activities in the state and is distortive; 
and

• The proposed alternative method is reasonable. 

• Timing and Approval Process

• Most states require taxpayers to petition or request alternative apportionment relief in advance of filing their 
tax return (e.g., California, Idaho, Michigan).

• Other states require that pre-approval and/or alternative apportionment be in the form of a refund claim (e.g., 
Illinois, New Mexico).

• Some states may require both a petition and an amended return (e.g., Massachusetts). 

45

https://www.armaninollp.com/




www.armaninollp.com
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Revenue Sourcing: Market-Based & Cost of 

Performance Interpretations
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Trends in Business Activity Tax

Market-Based Sales Factor Sourcing

• States continue to move toward market-based sourcing methods to apportion multistate 

income.

• Market-based sourcing provisions vary by state in terms of language and application.

• Each state's statutory and regulatory language adopts varying criteria to define the 

taxpayer's market in order to determine the proper sourcing methodology.

• State-by-state analysis is typically necessary to determine the proper sales sourcing 

methodology for each revenue stream.
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Sample market-based sourcing language

• Where the benefit is received

• Where the service is received

• Where the service is delivered

• Where the customer is located
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Trends in Business Activity Tax

Cost of Performance Sourcing

• Cost-of-Performance (“COP”) sourcing is based on the location in which the costs of 
performance occurs that give rise to the income producing activity.

• Two Primary Variations of COP Sourcing Provisions:

• Pro Rata Costs of Performance (“Pro Rata COP”) – source gross receipts to a state based on 
the ratio of costs of performance incurred in-state versus out-of-state.

• Allows bifurcation of revenue between multiple states.

• Greater Cost of Performance (“GCOP”) – source gross receipts to a state if a greater 
proportion of the costs of performance is performed in-state versus out-of-state.  

• “All or nothing” approach to sourcing revenue.

• Transactional v. Operational Approach

• Transactional approach – defines “income-producing activity” at the individual transaction 
level and evaluates the costs associated with each individual transaction to determine where 
the GCOP occurred for purposes of sourcing the revenue from that transaction. 

• Operational approach – defines “income-producing activity” more wholistically and 
evaluates the aggregate costs associated with producing the class of income to determine 
where the GCOP occurred for purposes of sourcing that revenue stream. 
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Trends in Business Activity Tax 

Revenue Sourcing: Market-Based & Cost of Performance Interpretations

Sourcing Case Study 1:

• Fact Pattern:

• ABC Company has employees and offices in State A. 

• ABC Company has clients in State D. The clients receive the benefits of ABC Company’s services 
in State D.

• State D uses COP-based sourcing.

• State A uses a MB sourcing.

• Both States A & D use single-factor.

• Sourcing Analysis for ABC Company:

• Under State D’s COP-based sourcing, the revenue would not be sourced to State D as the cost of 
performing the services were incurred in State A.

• Under State A’s MB sourcing, the revenue would not be sourced to State A as the services were 
sold to client in State D.

• Result:

• Revenue is not sourced to either state A (MB sourcing) or D (COP sourcing).
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No tax imposed in either state (“Nowhere Sales”)
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Trends in Business Activity Tax

Revenue Sourcing: Market-Based & Cost of Performance Interpretations

Sourcing Case Study 2:

• Facts: 

• ABC Company has employees and offices in State A. 

• ABC Company has clients in State D. The clients receive the benefits of ABC Company’s services 
in State D.

• State D uses MB sourcing.

• State A uses COP based sourcing.

• Both States A & D use single-factor.

• Analysis:

• Under State D’s MB sourcing, the revenue would be sourced to State D where the benefits of the 
service are received.

• Under State A’s COP approach sourcing, the revenue would be sourced to State A as the cost of 
performing the services were incurred in State A.

• Result:

• The same revenue is sourced to both states and subject to tax in both states.
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Tax imposed in both states (“Double-Taxed Sales”)
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Trends in Business Activity Tax:
Texas Supreme Court’s Decision in                    

Sirius XM Radio, Inc. v. Hegar
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Trends in Business Activity Tax

Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar

• Sirius XM Radio, Inc., v. Hegar, Tex., No. 20-0462, 3/25/22 (“Sirius”)

• On March 25, 2022, the Texas Supreme Court overturned the Court of Appeals, and held 
in favor of Sirius.

• Issue: How to source receipts earned from customer subscription fees to access Sirius’ 
satellite radio programing.

• Holding: The Comptroller’s use of the “receipt-producing end-product act” test was 
inconsistent with the state’s single sales factor, origin-based system for apportioning 
receipts. 
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Trends in Business Activity Tax

Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar

• Sirius Background

• Sirius produced most of the content broadcast outside of TX.

• Headquarters and transmission and production studios were located almost exclusively 
outside of TX.

• The satellites used to transmit the radio signal are located and controlled by Sirius’ 
outside of TX.

• Sirius customers, located in TX and other states, receive programming using satellite 
enabled radios.

• Procedural History

• Trial court found for Sirius.

• Court of Appeals reversed trial court decision, and Sirius petitioned for review.

• Texas Supreme Court held in favor of Sirius.
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Trends in Business Activity Tax

Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar

• Comptroller’s Position 

• On audit the Comptroller took the position that Sirius used the incorrect method of 

apportionment for customer receipts and should have apportioned receipts based on 

the location of the customer’s satellite-enabled device rather than the location where 

Sirius produces its programs.

• The Comptroller interpreted the statutes at issue and claimed the statutes looked to 

“where the receipt-producing, end-product act is done,” which it purported to be the 

location of a subscriber’s radio, where the signal was decrypted and enabled for 

subscriber use.
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Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar

• The Court’s Conclusion:

• “Setting aside the atextual and unhelpful ‘receipt-producing, end-product act’ test, the 
most natural reading of ‘service performed in this state’ supports locating the 
performance of the service at the place where the taxpayer’s personnel or equipment is 
physically doing useful work for the customer.” Sirius Op. at 12.

• The court keenly observed: “But the economic reality of Sirius’ business is that 
decryption is not a service performed for the benefit of the customer at all. Encryption is 
a barrier to access imposed by Sirius—an artificial way to manufacture scarcity—in 
order to extract subscription payments from customers. Those customers want to listen 
to radio content. They do not want decryption.” Sirius Op. at 17.

• Based on the Court’s rationale it concluded that the receipt-producing, end act product 
test was not applicable and instead recognized Texas’s “origin-based system” that has 
historically looked to where the service is performed rather than where it is received.

• The Court reversed the Court of Appeals decision and remanded the case instructing the 
lower court to review Sirius’ apportionment calculation consistent with its decision.

56

https://www.armaninollp.com/


www.armaninollp.com

Trends in Business Activity Tax

Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar

• The Court’s Rationale for Sirius Sourcing of Services:

• Under Texas Tax Code section 171.103(a), service receipts are apportioned to Texas if 
the service is performed in the state.  

• Under the newly adopted regulations, Texas Admin. Code § 3.591(e)(26), Texas has 
defined the “location of performance” as follows:

• “A service is performed at the location of the receipts-producing, end-product act or acts. If there 
is a receipts-producing, end-product act, the location of other acts will not be considered even if 
they are essential to the performance of the receipts-producing acts.  If there is not a receipts-
producing, end-product act, then the locations of all essential acts may be considered.” 
(emphasis added).

• The Court’s rejection of decryption of the radio signal as a “receipts producing, end-
product act” means the Court must apply the last sentence of Section (26)(A) (quoted 
above) because the end-product act (decryption) in Sirius was not a “receipts 
producing end-product act;” hence; the regulation requires consideration of all 
essential acts required to produce the receipt.

• “Characterizing the service Sirius performs for Texans as “decryption of radio sets in Texas” is 
like saying the service performed by The Wall Street Journal Online is a “paywall-removal 
service,” rather than the creation and distribution of news and opinion content its subscribers 
want to read.  But Sirius is no more in the “decryption business.” Sirius Op. at 17.
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Texas Supreme Court’s Decision in Sirius XM Radio, v. Hegar
• Forward Looking Sourcing of Services:

• Though the Sirius case supports a location of services performed sourcing methodology, its 
application is likely limited in practice since Texas Admin. Code 3.591 contains separate sourcing 
provisions for many types of service activities. 

• The Sirius case involved the catch-all sourcing of services provision found in subsection (e)(26)(A) 
of Texas Admin. Code 3.591 since Sirius’ revenue stream was not one of the types of services 
specifically addressed within this regulation. 

• For example, Texas provides specific sourcing provisions for Internet Hosting Services. (34 Texas 
Admin. Code 3.591(e)(13)).

• Internet hosting services means “providing to an unrelated user access over the internet to computer services 
using property that is owned or leased and managed by the provider and on which the user may store or process 
the user’s own data or use software that is owned, licensed, or leased by the user or provider.” 

• Internet Hosting Services includes “real-time, nearly real-time and on-demand access over the internet” and 
computer services. 

• Receipts from Internet Hosting Services are Texas gross receipts if the customer is in Texas; hence, Texas requires 
market-based sourcing for internet hosting services.

• Texas’s definition of Internet hosting Services is arguably broad enough to include SaaS. 

• If SaaS falls within Internet Hosting Services, the Sirius decision will likely have no impact on sourcing of 
receipts from SaaS, which will be sourced to Texas if the customer is in Texas consistent with the Internet 
Hosting Services sourcing provision.
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Recap of the Texas Supreme Court Holding in Sirius XM

• In March 2022, the Texas Supreme Court held, that for purposes of the Texas 
franchise tax, receipts from the provision of a service are sourced to the location 
of performance, i.e., the location of the taxpayer’s personnel or equipment that 
performs the service from which the customer pays.  

• The Texas Supreme Court did not provide an answer, however, on how to 
make a fair value allocation of service receipts if the taxpayer performs the 
service both within and outside of Texas.

• Instead, the high court remanded that issue to the lower intermediate appellate court 
for consideration.

• Thus, the Texas Third Court of Appeals was tasked with determining whether  Sirius 
XM’s cost of performance methodology was a permissible apportionment method. 
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On November 10, 2022, the Texas Third Court of Appeals Issued its opinion in 
favor of Sirius XM Radio. 

Hegar v. Sirius SM Radio, Inc., No. 03-18-00572-CV (Tex. App.—Austin 2022, no pet. h.)

• On remand, the court held that Sirius XM’s evidence satisfactorily proved its use of  cost of 
performance methodology to apportion receipts to Texas, while also leaving open the potential that 
other methods may be suitable for determining the fair value of services performed in Texas.

• Cost of Performance was found to be appropriate but not the exclusive method: per the court: 
“[N]othing in the plain language of the Rule dictates a specific method for calculating fair value or 
excludes cost of performance as a reasonable means of assessing fair value for purposes of 
apportionment.” (34 Texas Admin. Code 3.591(e)(26)).

• The above language from the court, coupled with the Comptroller’s 2021 rule amendments offering 
cost of performance alternatives because “the cost of performing a service does not necessarily 
represent its value”, may allow taxpayers or the Comptroller to argue for non-cost of performance 
methods of identifying the fair value of services performed in and outside of Texas. (34 Texas Admin. 
Code 3.591(e)(26)). 

60

https://www.armaninollp.com/


www.armaninollp.com

Trends in Business Activity Tax

Texas Third Court of Appeals: Appropriate Methods for Calculating Fair Value 
of Services

Hegar v. Sirius SM Radio, Inc., No. 03-18-00572-CV (Tex. App.—Austin 2022, no pet. h.)

• “Moreover, in previous guidance, the comptroller has indicated that cost 
of performance is an appropriate method for calculating fair value of services,” the 
Third Court observed. “We conclude that … fair value of services may be determined 
using cost of performance data (and) is not plainly erroneous or inconsistent with the 
language of the Rule or the Tax Code. We disagree with the comptroller’s contrary 
assertion… that as a matter of law (the Rule) prohibits Sirius XM from relying on cost-
of-performance data.”

By way of example, the Comptroller’s rule 34 Tex. Admin Code Section 3.591(e)(26)(B) 
suggests using the relative fair value of each service provided on a stand-alone basis or
units of service (e.g., hours worked); thus, allowing for variations in how one may calculate 
and determine the location in which fair value is received.
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Elections
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New Pass-Through Entity Tax Elections

• Congress passed a new law in December 2017 that imposes a $10,000 SALT deduction limitation on 
individuals, but not on pass-through entities. This new law was effective for tax years beginning on or 
after January 1, 2018.

• Many states have adopted an elective Pass-Through Entity Tax (“PTET”) to circumvent the negative 
impact the $10,000 SALT deduction limitation has on individual taxpayers, especially in high tax states. 

• PTET allows an electing qualified entity to pay PTET on a partner’s distributive share of income and 
deduct the tax paid on its federal partnership tax return. 

• The incremental deduction reduces the partnership’s taxable income. 

• The electing qualified entity’s reduced federal taxable income translates into a reduced distributive share of income 
reported on the consenting partner’s K-1.

• A partner in an electing qualified entity will indirectly receive a federal tax benefit on the partner’s 
federal individual income tax return as a result of partnership’s ability to deduct the PTET paid on its 
partnership tax return; whereas, if the tax was paid directly by the partner, it would have been non-
deductible due to the SALT deduction limitation for individuals.

• The partner receives a state tax credit for PTET paid on its distributive share of income to apply on its 
individual state tax return. 

• The Internal Revenue Service (“IRS”) issued IRS Notice No. 2020-75, in response to states enacting 
various PTET regimes and confirmed that the SALT deduction for a pass-through entity is not subject to 
the SALT deduction limitation even if the PTET is elective.
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New Pass-Through Entity Tax Elections

• Each state PTET regime has unique and varying qualification 
requirements, effective dates, legal entity requirements, other state tax 
credit treatment, election process, payment dates, and other 
procedural requirements.

• Any pass-through entity contemplating participation in a PTET 
opportunity should vet their individual facts against the PTET of the 
relevant jurisdiction. 

• List of 29 States and 1 City with PTET elections as of 11/15/2022:

• Arizona, Alabama, Arkansas, California, Colorado, Connecticut;

• Georgia, Idaho, Illinois, Kansas, Louisiana, Maryland, Massachusetts;

• Michigan, Minnesota, Missouri, Mississippi, North Carolina, New Jersey;

• New Mexico, New York, New York City, Ohio, Oklahoma, Oregon; 

• Rhode Island, South Carolina, Utah, Virginia and Wisconsin.
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State Tax Questions to Ask Yourself
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• Do you know where your company has nexus and/or state and local tax filing obligations?

• Has your company hired, or does it plan to hire new employees in states where it currently does not 
file tax returns?

• Does your company know where their remote employees are physically working?

• Has your company been subject to any state audits, or received any state notices or inquiries?

• Does your company have a sourcing methodology for each of its revenue streams and do they vary by 
state?

• Does your company apportion 100% of its income amongst the states regardless of its state nexus 
profile?

• Does your company sell tangible personal property outside of its home state?

• If so, has your company considered the impact of P.L. 86-272 on its business activities in remote 
states?

• Has your company experienced, or does it anticipate, any significant changes to its income or loss 
profile?

• Has your company experienced, or does it anticipate, any ownership changes (e.g., new 
shareholders, new residency of owners, etc.), disposition of any significant assets, or a sale of the 
business?

• Does your company anticipate any expansions into new states and/or significant investments in 
current ones?
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How Can You Keep up with the Continuing Changes?

67

• By engaging Armanino LLP to perform the following:

• Business Activity Tax and Sales/Use Tax nexus analyses for:

• State and local tax compliance

• State tax provision

• Mergers & acquisitions /due diligence

• Internal restructuring

• Sales Sourcing analyses to identify potential tax saving opportunities

• Voluntary Disclosure Agreements to mitigate risk and prior period exposure

• Businesses are making significant efforts to clean up tax compliance issues, 
seeking opportunities to save cash taxes or minimize state tax reserves, and 
making overall system improvements for data gathering and documentation.

• Businesses in a taxable loss position are filing returns to preserve state NOL 
carryforwards.
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Participant Q&A Session
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Our Experts

Alex Thacher

Partner, Tax

As the National Practice Leader of Armanino’s State & Local Tax (SALT) practice, Alex brings over 20 years of technical
experience in multi-state income/franchise tax, sales/use tax, local taxes, and credits and incentives. Alex has served
clients across sectors including technology, retail, media and entertainment, utilities, pharmaceuticals, manufacturing,
telecommunications, government contractors, e-commerce, software, construction, engineering and financial services.
Alex’s technical expertise includes unitary and consolidated filings, mergers and acquisitions consulting and due
diligence, the development, evaluation and implementation of restructuring plans, apportionment reviews and
planning, ASC 740 and ASC 740-10 reviews, audit representation, transaction analysis, residency audits, nonresident
withholding, Wayfair nexus studies and voluntary disclosure negotiations.

Geographically, Alex has practiced in the Northeast, the Mid-Atlantic, California, and the Pacific Northwest. Prior to
joining Armanino, Alex served as Ernst & Young’s State & Local Tax Services Leader in Seattle, WA. In addition to
providing SALT services, Alex has lectured on a variety of state tax matters for organizations such as the Los Angeles
County Bar Association Taxation Section, Tax Executives Institute (TEI), California Tax Bar, Strafford Publications, and
the Council on State Taxation (COST). Alex has instructed the Unitary Business Principle and Apportionment sections of
COST's SALT Basics School, and he has a Podcast on Los Angeles City Business Taxes available on Apple iTunes.

A licensed attorney in New York, Connecticut, and the District of Columbia, Alex is a former instructor for the Council
on State Taxation (COST). He holds a bachelor’s degree in psychology from Boston College and a Juris Doctorate from
the University of Connecticut, School of Law. Alex is a California Tax Education Council (CTEC) Registered Tax
Preparer and a Registered Lobbyist with the City of Los Angeles.
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Our Experts

Brandee A. Tilman

Partner, Tax

Brandee is a Partner and West SALT Lead for Armanino’s National State & Local Income Tax practice. She brings over 22
years of experience in multistate corporate income tax. Brandee’s technical tax expertise includes controversy
management (audit representation, protests, appeals, and settlement negotiations), transaction planning, restructuring,
mergers & acquisitions, tax compliance and tax provisions. Brandee regularly assists clients with nexus studies, sales
factor sourcing, unitary analyses, private letter rulings, voluntary disclosure agreements, and alternative apportionment
petitions. She also works with privately held businesses, tiered partnership structures and consults on personal income
tax matters, including state residency planning and income sourcing. Brandee serves clients in various industries,
including media and entertainment, consumer products, e-commerce, cannabis, software, and professional services.

In addition to providing SALT services to clients, Brandee has been a speaker at various tax conferences, including
California Tax Policy Conference, Council on State Taxation, Georgetown Advanced State and Local Tax Institute, Tax
Executive Institute (TEI), and Institute for Professionals in Taxation (IPT). Brandee also previously served as Editor-in-
Chief of The Tax Lawyer – State and Local Tax Edition.

Brandee received her B.A. in economics from the University of Colorado at Boulder, her J.D. from University of
California, Davis School of Law and her LL.M. in taxation (with distinction) from Georgetown University Law Center.
Brandee is a licensed attorney in California and is admitted to practice before United States Supreme Court.
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Our Experts

Heather Le Clair, JD, LLM

Managing Director, Tax

Heather Le Clair is a managing director in the Armanino National State and Local Tax practice, located in the
New York office. Heather has 19 years of indirect tax experience with a concentration is sales and use tax and
New York City Commercial Rent Tax. Heather’s areas of focus include navigating client controversy
planning and audit defense, tax minimization planning, lookback reviews, nexus footprint studies, general
consulting, compliance support, and process improvement process.

Prior to joining Armanino,, Heather was a senior manager at Ernst and Young LLP serving clients in the
fintech and financial services sector. Heather is a graduate of the Boston University School of Law with an
LLM in taxation and Capital University Law School with a JD.
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Alex Thacher
Armanino, LLP

Phone: 415-226-6548
Email: Alex.Thacher@armanino.com

Questions?
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Heather Le Clair
Armanino, LLP

Phone: 925-498-1911
Email: Heather.LeClair@armanino.com

Brandee A. Tilman
Armanino, LLP

Phone: 415-309-8742
Email: Brandee.Tilman@armanino.com
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