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Tax Reform Overview
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Overview of Tax Reform – Tax Laws

 December 17, 2010: President Obama signed the Tax Relief, Unemployment Insurance 
Reauthorization and Job Creation Act (TRUIRJCA) into law, which was supposed to be in 
effect for two years.  This raised the estate tax exemption to $5 million, adjusted for 
inflation.

 January 2, 2013: President Obama signed the American Taxpayer Relief Act (ATRA) into 
law, which made certain TRUIRJCA provisions permanent, locking in the $5 million 
exemption plus inflation adjustments.

 December 22, 2017: President Trump signed the Tax Cuts and Jobs Act (TCJA) into law. 
Effective January 2018, the TCJA essentially doubled the estate and gift tax exemption.

 The federal estate and gift tax exemption is indexed for inflation. The two taxes share the 
same exemption, and are adjusted periodically to keep pace with the economy.

9



Overview of Tax Reform – Tax Laws

 The step-up in basis rule remained unchanged by the TCJA, meaning a beneficiary’s tax 
basis in inherited property that has appreciated will be “stepped-up” to the fair market value 
as of the decedent’s date of death. A beneficiary is able to wipe out the capital gains tax on 
any pre-death appreciation in the value of the property under this rule.  However, basis can 
also be stepped down if assets have declined in value.

 TCJA doesn’t specifically mention generation-skipping transfer (GST) tax, but the GST tax 
exemption amount is tied to the basic exclusion amount.
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Where are we now?
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2022 2023 Top Tax Rate
Gift/GST/Estate 
Tax Exemptions

12.06M 12.92M 40%

Annual Gift Tax 
Exclusion

$16,000 for single 
person or 
$32,000 for 
married couples

$17,000 for single 
person or 
$34,000 for 
married couples

---



What next?

 The TCJA is set to expire at the end of 2025. 

 The exemption will then plummet back to $5 million plus inflation since 2010 (likely around 
$7 million) in 2026 unless Congress acts to keep the TCJA’s estate and gift tax provisions in 
place going forward.

12



“Anti-Clawback” Regulations
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“Anti-Clawback” Regulations
 Before November 2019, it was unclear how the treatment of gifts made under the increased 

exemption amount from 2018 to 2025 would be treated after January 1, 2026, when the 
exemption amount reverts to $5 million (plus inflation). 

 There was a potential for a so called “clawback” - if an individual were to gift away their 
entire exemption during 2018 through 2025, and then die after December 31, 2025 (when 
the exemption is less than the amount in effect between 2018 through 2025).

 On November 26, 2019, final regulations (Treasury Reg. § 20.2010-1) were issued that 
provided individuals who make large gifts in 2018-2025 will not be penalized if the 
exemptions revert to the pre-TCJA amounts after 2025 (“Anti-Clawback Regulations”).

14



“Anti-Anti-Clawback” Regulations
 On April 27, 2022: IRS introduced proposed regulations that would deny the favorable 

treatment provided in the Anti-Clawback Regulations for certain lifetime gifts which the IRS 
deems undeserving of such treatment (the “Proposed Regulation”).  

 Generally they apply to completed gifts that are includible in the donor’s estate, such as:
• Gifts subject to a retained life estate or subject to other powers or interests as described in Secs. 2035 through 

2038 and Sec. 2042;
• Gifts made by enforceable promise that remain unsatisfied as of the date of death;
• Certain retained interests in corporations or partnerships (Sec. 2701) or trusts (Sec. 2702); and
• Transfers that would have been described in the above bullet points but for the transfer, elimination, or 

relinquishment of an interest or power within 18 months of the decedent’s death.

 Applies to estates of decedents dying on or after April 27, 2022.

 Full text can be found here: https://www.govinfo.gov/content/pkg/FR-2022-04-27/pdf/2022-
08865.pdf

15
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“Anti-Anti-Clawback” Regulations
 Certain gifts may be complete at the time of the transfer but may be included in the donor’s 

estate if the donor retains rights or control in the gifted property.

 The Proposed Regulation seeks to cover gifts where the donor has reserved a way of 
accessing the funds directly in the future (i.e., gifts with strings attached that cause estate 
tax inclusion based on that access).

 Example: Grantor Retained Annuity Trusts (GRATs) and Qualified Personal Residence 
Trusts (QPRTs) 
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“Anti-Anti-Clawback” Regulations
 18-month rule: Included gifts will continue to be clawed back into a decedent’s estate even 

after the decedent relinquishes his or her retained interest in the gift, unless the retained 
interest was relinquished more than 18 months prior to the donor’s death. 
• Will not apply to the termination of a retained interest within the 18-month period prior to 

the donor’s death if the termination is pursuant to the original transfer instrument and
occurs due to the passage of time or the death of any person (i.e., a GRAT if the donor 
failed to survive for 18 months past the GRAT’s term).

 De minimis rule: Prevents the clawback of includible gifts if the value of the taxable portion 
of the transfer (determined as of the date of the transfer) was 5% or less of the total value of 
the transfer.

17



“Anti-Anti-Clawback” Regulations
 The Proposed Regulation gives several examples of how these rules may apply. 

 Example: Assume that when the basic exclusion amount (BEA) was $11.4M, Dad transferred an 
enforceable $9M promissory note to Dad’s child. The transfer constituted a completed gift of $9M. On 
Dad’s death, the assets that are to be used to satisfy the note are part of Dad’s gross estate, with the 
result that the note is treated as includible in the gross estate for purposes of section 2001(b) [this is 
per the IRS example]. Thus, the $9M gift is excluded from adjusted taxable gifts in computing the 
tentative estate tax under section 2001(b)(1). Nonetheless, if Dad dies after a statutory reduction in 
the BEA to $6.8M, the credit to be applied in computing the estate tax is the credit based upon the 
$6.8M of the BEA allowable as of the date of death. 

 Thus, the credit used in determining Dad’s estate tax is based on the exemption in the year of death 
($6.8M) and not the year of the transfer ($11.4M). 

 The result would be the same if Dad or a person empowered to act on Dad’s behalf had paid the note 
within the 18 months prior to the date of Dad’s death.

18



“Anti-Anti-Clawback” Regulations
 The Proposed Regulation should not affect completed gifts that are out of the taxpayer’s estate. 

 Gifts made to standard irrevocable trusts are safe (i.e., ILITs, SLATs, CRTs).

 May affect failed QPRTs, GRATs and other situations where the exemption at the time of the gift was 
higher than the exemption at the time of death, and the gift/transfer is pulled back into the taxpayer’s 
estate.
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Techniques in a High Rate Environment
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7520 Rate is Steadily Rising

 The § 7520 rate is used to discount the value of annuities, life estates, and 
remainders to present value, and is revised monthly. 

 It is equal to 120% of the applicable federal mid-term rate under I.R.C. §
1274(d), but rounded to the nearest two-tenths of a percent.

21
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7520 Rate is Steadily Rising

22

Jan Feb Mar Apr May Jun July Aug Sept
2021 0.6% 0.6% 0.8% 1.0% 1.2% 1.2% 1.2% 1.2% 1.0%

2022 1.6% 1.6% 2.0% 2.2% 3.0% 3.6% 3.6% 3.8% 3.6%

Oct Nov Dec
1.0% 1.4% 1.6%
4.0% 4.8%

7520 rates dating back to 1989 can be found here:
https://resources.evans-legal.com/?p=215#:~:text=The%20%C2%A7%207520%20rate%20is,two%2Dtenths%20of%20a%20percent.

https://resources.evans-legal.com/?p=215#:%7E:text=The%20%C2%A7%207520%20rate%20is,two%2Dtenths%20of%20a%20percent


Grantor Retained Annuity Trusts (GRATs)

 A “grantor retained annuity trust” (GRAT) is a trust in which the grantor retains the right to 
receive fixed annuity payments, payable at least annually, for a term of years (an annuity 
interest). 

 At the end of the term, any remaining trust principal is distributed to the remainder 
beneficiaries (such as the grantor’s descendants or a trust for their benefit). 

 If the grantor survives the term, the remaining trust property is excluded from his or her 
estate for federal estate tax purposes. If the grantor fails to survive the term, most or all of
the trust property will be included in his or her gross estate under IRC § 2036.
• The amount included is the annuity / 7520 rate at death.

• If a GRAT was funded with $1 million and has $110,000 annual payments for 10 years, the amount 
included in the estate if the grantor dies would be $2.75 million if the 7520 rate is 4%.  Unless there 
was extraordinary growth, the entire trust is included.
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Maximizing Benefits of a GRAT – Source of Benefits

 The Section 7520 rate is assumed rate of return on the GRAT’s assets (i.e., the discount 
rate) for purposes of valuing the annuity interest.

 A GRAT will transfer property free of gift tax to the remaindermen if and only if the property 
in the GRAT produces income and appreciation at a rate greater than the Section 7520 
rate.

 To the extent the property contributed to the GRAT receives a transfer tax valuation 
discount, the likelihood of success increases (that is, appreciating at a rate greater than the 
Section 7520 rate).
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Structuring GRAT – Term and Annuity Amount

 Short-Term and Long-Term
 Separate GRATs for separate assets
 Zeroed-Out GRATs
 Re-GRATs (Rolling GRATS)

• Flat
• Increasing
• Decreasing

25





Maximizing Benefits of a GRAT – Zeroed-Out GRATs

 Better in declining or volatile markets than gifts or sales

 An economically zeroed-out GRAT (or “zeroed-out” GRAT) is a fixed-term (not the shorter of 
a term or the grantor’s life) GRAT in which the annuity is set so that the present value of the 
annuity payments (using the Section 7520 rate as the discount rate), is exactly equal to the 
value of the assets transferred to the GRAT, and thus the remainder (and gift) is zero.  
• The zeroed out annuity is derived by dividing the amount transferred to the GRAT by the annuity 

term factor in Table B of the Actuarial Tables, Book Aleph, Publication 1457.

 If the GRAT’s rate of return equals the Section 7520 rate, then, by definition, the last annuity 
payment to the grantor will consume the last assets remaining in the GRAT, leaving nothing 
for the remaindermen.  If the property in the GRAT appreciates at a rate greater than the 
Section 7520 rate, some property will be left to pass to the remaindermen at the end of the 
GRAT term.
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Re-GRATS (or Rolling GRATs)

 The Re-GRAT technique is simply a series of short-term (2-year) GRATs.  Each successive 
GRAT is funded with the annuity payments received from the existing GRATs.  The annuity 
payments are continuously redirected to new GRATs, and potentially out of the grantor’s 
taxable estate, significantly increasing the benefit of the GRAT technique.

 Benefits: 
1. Reduced mortality risk: less likely to die during any 2-year GRAT
2. Less investment risk: can start fresh every 2 years

 Interest rate risk
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Separate GRATS

 If several stocks are transferred to a GRAT, it will be successful only if the weighted-
average return of the portfolio is greater than the 7520 rate. A GRAT holding a “star” 
investment that produces double-digit returns could nonetheless be unsuccessful because 
lesser performing assets reduce the overall portfolio return. 

 When multiple GRATs are used (e.g., one per stock), a benefit can be achieved even if the 
weighted-average return of all the GRATs’ investments is less than the 7520 rate. If the 
return on the asset in any GRAT is greater than the Section 7520 rate, that GRAT will be 
successful. The remaindermen will benefit from the GRATs holding winning investments, 
without reduction from those that do not.

29



Qualified Personal Residence Trust (QPRTs)

 A QPRT is a special type of irrevocable trust sanctioned by specific federal 
tax regulations that allows you to gift a residence while retaining the right to 
live in the residence for a term of years.  

 By making a gift now of the right to own the residence in the future (after 
your right to live in the residence expires), you can remove the value of the 
residence (and all future appreciation on the residence) from your estate at 
a reduced gift tax cost.  

 If the grantor does not survive the trust term, the residence is included back 
in his or her taxable estate.
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Qualified Personal Residence Trust (QPRTs)

 If capital improvements are made to the residence and property, they will be 
considered an additional gift to the QPRT beneficiaries based upon the 
remaining term of the QPRT and Section 7520 rate.

 Following the term of a residence trust or a QPRT, two issues are of 
particular note: 
1. the grantor continuing to act as a trustee of the trust; and 
2. the use of the residence by the grantor.
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Multiple QPRTs

 To reduce both the gift and mortality risk associated with a QPRT (i.e., death 
before the end of the term), client could create two or more QPRTs to which 
he transfers partial interests in the residence.

 By transferring fractional interests in a residence (e.g., a one-half interest) to 
a QPRT, the value of that interest may be discounted for gift tax valuation 
purposes.  This discount, typically ranging from 10 to 25 percent as 
determined by an appraiser, results in a smaller gift.
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Charitable Remainder Annuity Trust (CRATs)

 Split-interest actuarial wealth transfer technique.
 Allows donor to create trust designed to benefit charitable and non-

charitable beneficiaries.
 “Lead” annuity interest goes to non-charitable beneficiaries and remainder 

interest goes to the charitable beneficiary.
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Charitable Remainder Annuity Trust (CRATs)

 Term: Up to 20 years, for the life/lives of an individual or individuals, or for 
the shorter of the life of a person or a term of years (not to exceed 20 
years).

 Annuity payment to the non-charitable beneficiaries must be at least 5% of 
the initial FMV of the trust assets, and can be no more than 50%.

 CRAT planning often includes the donor creating an irrevocable life 
insurance trust (ILIT) to purchase and be the beneficiary of a life insurance 
policy to replace the family wealth related to a highly appreciated asset 
donated to the CRAT.

34



Formula and Tax Apportionment Clauses 
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Review Funding Formulas

 With interest rates in an upswing, volatility rates possibly moving higher, 
various asset classes seeing a downward valuation trend, the estate planner 
must consider whether pecuniary, reverse pecuniary or fractional funding 
formulae make more sense for the particular client.

 While pecuniary funding is administratively simpler, various client asset 
values can go in different directions.  Further, a pecuniary funding creates a 
debt of the estate/trust that can generate an income tax realization event 
when funding with appreciated assets.

 Although certain states give flexibility of assets for fractional funding, it is 
usually limited, requires involvement of several members of a client’s 
professional team and may extend estate/trust administration timing.
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Review Tax Apportionment Clauses

 While tax apportionment clauses generally do not receive adjustments 
based upon interest rate swing periods.

 However, with predictions of credit crunches in the near horizon, liquidity to 
pay taxes becomes a major issue.

 As interest rates go up, wealthy clients who used premium financing for life 
insurance purchases may be experiencing adverse conditions making less 
death benefit after paying off increased accrued interest expense.

 To the extent loans to values (LTVs) are going down, increased scrutiny by  
lenders of loan collateral and the Internal Revenue Service of Graegin 
loans, estate planners may need to focus on their traditional tax 
apportionment clause approaches.

37



Covid Clean-Up
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Remote Notarizations
 At the height of Covid, many states enacted emergency executive orders and legislation 

that relaxed the requirements for remote witnessing and notarization.

 For example:

1. NY allowed remote online witnessing and notarization for estate planning documents 
(including Wills) so long as signatory was in NY. No recording necessary.

2. NJ did not allow remote witnessing but permitted remote notarizations so long as the 
notary was situated in NJ (signatory could be located anywhere). Recording necessary 
and must be stored for 10 years.

3. CT allowed remote witnessing and notarization so long as the signatory and notary where
located in CT and a CT attorney remotely oversaw the execution of the Will. Recording 
necessary and must be stored for 10 years.
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Remote Notarizations

 Many states have or are enacting legislation to make remote online 
notarization (“RON”) permanent. 

 For example, effective on 1/31/2023, NY will immediately allow use of a 
highly modified version of remote ink notarizations (“RIN”) that were allowed 
through prior executive orders as a stop-gap process until RONs are 
allowed.
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Remote Notarizations

 Just because you can do it, should you do it?
• Fraud
• Increase likelihood of challenges to estate planning documents
• Storage and custody issues with recording 
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Re-Execute Wills and Codicils

 If a Will or Codicil is admitted to probate years (even decades) from now, 
how will a clerk or court handle the remotely executed document? 
• We have some indication already based on Will of Holmgren (2/23/2022), in which the 

Queens County Surrogate’s Court held a will in abeyance pending review of 
supplemental affidavits of witnesses. 

• The Surrogate took issue with several supposed deficiencies in the will affidavit in 
connection with remote witnessing.

 Assemble and store original signature pages.
 Arrange for reliable storage of recorded execution sessions.
 Store executive orders authorizing remote execution of documents to Wills, 

Codicils and trust agreements for future reference.
42



Re-Execute Wills and Codicils

 Take pity on the poor junior associate who, 40 years from now, has to locate 
the executive order that authorized the remote execution on a specific date.

 Look at the paper trail of NY executive orders: Executive Order No. 202.7 (signed March 19, 2020) allows remote 
notarization and Executive Order No. 202.14 (signed April 7, 2020) allows remote witnessing. Both Executive 
Orders were extended by Executive Order 202.28 (which expired on June 6, 2020), Executive Order 202.34 
(which expired on June 24, 2020), Executive Order 202.38 (which expired on July 6, 2020), Executive Order 
202.48 (which expired on August 5, 2020), Executive Order 202.55 (which expired on September 4, 2020), 
Executive Order 202.60 (which expired on October 4, 2020), Executive Order 202.67 (which expired on November 
3, 2020), Executive Order 202.72 (which expired on December 3, 2020), Executive Order 202.79 (which expired 
on January 1, 2021), Executive Order 202.87 (which expired on January 29, 2021), Executive Order 202.92 (which 
expired on February 26, 2021), Executive Order 202.95 (which expired on March 24, 2021), Executive Order 
202.98 (which expired on April 20, 2021), Executive Order 202.102 (which expired on May 19, 2021), and further 
extended by Executive Order 202.108 which expires on June 16, 2021.
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Avoid Backlogged Courts

 Consider pour-over wills and revocable trusts for clients to avoid probate.
 Retitling property in name of revocable trust
 This is often true, even in states that traditionally had easy to use probate 

systems, that provided legal closure to testamentary transfers.
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Revenue Procedure 2022-32
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Portability

 “Portability” allows surviving spouse to use the deceased spouse’s unused 
applicable exclusion. 

 Introduced in 2010, permanently enacted in 2012.
 Before portability, client would use or lose their exemption at death without 

proper planning. To preserve the client’s exemption at death, estate 
planning documents would direct the exempt amount to go into a trust so it 
was out of the surviving spouse’s estate for tax purposes.
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Portability

 “Deceased spousal unused exclusion amount” (“DSUEA”) equals the 
unused applicable exclusion amount of the “last” deceased spouse of the 
surviving spouse.

 Does not apply to GST exemption.
 It is irrelevant whether or not the deceased spouse had assets equal to his 

or her unused exclusion amount.
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Revenue Procedure 2022-32: 
Extension of Time to File Portability Election 

 Extends the time frame to elect portability of the DSUEA to five years from 
the date of death. 

 Client may use DSUEA for most recent deceased spouse. 
 If client has multiple deceased spouses, no “stacking” of exemptions. 
 For example, Liz Taylor would not get to collect and use each of her 7 

husbands’ unused exemptions.  
 If the surviving spouse remarries, they may lose the DSUEA.
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Revenue Procedure 2022-32: 
Extension of Time to File Portability Election 

 Revenue Procedure 2022-32 was issued in response to the significant 
number of private letter ruling requests for portability after the original two-
year window. 

 The five-year portability election extension is effective as of July 8, 2022. 
This means estates that have missed the two-year deadline are now able to 
use the simplified method and avoid the private letter ruling process. 

 However, not all estates are eligible for this relief. 
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Revenue Procedure 2022-32: 
Eligibility Requirements

1. Decedent was survived by a spouse; 
2. Decedent died after 12/31/2010 and was a U.S. citizen or resident on date 

of death;
3. Decedent’s estate must not be required to file an estate tax return;
4. An estate tax return as not timely filed; and
5. All requirements for relief under Rev. Proc. 2022-32 are satisfied.
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What are the requirements for relief under 
Revenue Procedure 2022-32?

 Executor must file with the IRS a complete and properly prepared estate tax 
return on or before the 5th anniversary of decedent’s death. 

 Top of the estate tax return states that the return is “FILED PURSUANT TO 
REV. PROC. 2022-32 TO ELECT PORTABILITY UNDER § 2010(c)(5)(A).”
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Cryptocurrency and Digital 
Assets in Estates
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Hat Tip to Stacy E. Singer and Fredrick B. Weber

Information in this section (and much more) on cryptocurrency and digital 
assets in estates can be found in the terrific article presented at the 48th Notre 
Dame Tax & Estate Planning Institute:
Stacy E. Singer and Fredrick B. Weber, RUFADAA, Bitcoin and 
Fiduciaries: Finding the True Meaning of ‘Digital Assets’ in Estates and 
Trusts, 48th Notre Dame Tax & Estate Planning Institute (November 
2022). 
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Gaining Access and Locating Crypto Assets and Digital Assets

 Revised Uniform Fiduciary Access to Digital Assets Act (RUFADAA)
 Defines “digital asset” as “an electronic record in which an individual has a 

right or interest”
 This definition does not apply to virtual currency, NFTs, or other crypto 

assets that can only be accessed directly via the digital blockchain. 
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Gaining Access and Locating Crypto Assets and Digital Assets

 Three-tier system under which decedents may authorize access to their 
online accounts  
1. Online tool (i.e., Google’s Inactive Account Manager)
2. Enabling language in will or trust that specifically authorizes (or prohibits) 

the disclosure to the fiduciary of digital asset information stored on the 
server of an internet service provider. 

3. Provisions of the terms of service agreement
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Gaining Access and Locating Crypto Assets and Digital Assets

 No simple answer to the question of how to locate virtual currency, NFTs or 
crypto assets after the owner’s death.

 No central repository and no help desk or other centralized authority.
 Planning in advance is vital, which includes identifying:

1. Digital wallets
2. Crypto keys
3. Digital codes 
4. Passwords 
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Valuing Digital Assets and Crypto Assets

 Virtual currency markets and exchanges never close. 
 How to ascertain value as of date of death?
 Notice 2014-21: FMV of cryptocurrency that is received in a transaction 

facilitated by a cryptocurrency exchange is “the amount the cryptocurrency 
was trading for on the exchange at the date and time the transaction would 
have been recorded on the ledger” if the transfer had been recorded on the 
blockchain ledger.

 “Explorer value”
 No guidance on the estate tax valuation of NFTs.
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Holding Digital Assets and Crypto Assets in Trusts

 Prudent Investor Rule 
 Volatility of cryptocurrency
 No expected return on cryptocurrency
 Custody environment
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Corporate Transparency Act and 
Foreign Trust Attribution Rules 
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Corporate Transparency Act (CTA) (1/3)

61

 Post-FATCA and another step in the global war on Financial Crime & 
Money Laundering

 Focus on beneficial ownership information (BOI)
 At some level, a political “hot potato” awaiting what direction the 

United States’ upcoming elections will go
 2021 Corporate Transparency Act (CTA)
 The Financial Crimes Enforcement Network (FinCEN) published a 

Notice of Proposed Rulemaking (NPRM) on December 8, 2021
 FinCen published final rules September 28, 2022, effective January 1, 

2024



Corporate Transparency Act (CTA) (2/3)
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 CTA required reporting of an individual’s (1) full legal name, (2) date of birth,
(3) current residential or business street address and (4) unique identifying
number.

 Focus is on smaller, not public or otherwise regulated businesses. Many
entity classifications are exempt.

 Information placed on a Beneficial Ownership Secure System (BOSS)

 Starting the effective date January 1, 2024, new domestic and foreign
entities need to report within 30 calendar days the entity was created and
established entities “not later than” two years after the effective date. More
guidance is expected for extensions and other reasons.



Corporate Transparency Act (CTA) (3/3)
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 Responsibility for reporting is on the company rather than beneficial owners
and applicants. The company has to certify accuracy and completeness.

 A beneficial owner is defined as “any individual who, directly or indirectly,
either exercises substantial control over such reporting company or owns or
controls at least 25 percent of the ownership interests of such reporting
company.” Several of these terms are further defined.
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 Increased focus is being placed on foreign trusts, with foreign settlors 
& beneficiaries, until one of or the only remaining beneficiary is a 
United States person – citizen or resident alien.

 There can be look-through the foreign trust, to treat the United States 
beneficiary as having interest in controlled foreign corporations 
(CFCs), controlled foreign partnerships (CFPs) and passive foreign 
investment companies (PFICs) leading to reporting and “phantom 
taxable income inclusion” as part of anti-tax deferral  regimes.

 Look-through can require FBAR FinCEN Form 114 filing requirements, 
and in time when required Corporate Transparency Act (CTA) filings.
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