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of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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 2021 Revisions to the ALTA Owner's and 
Loan Policies 

 Rights of Third Parties
 Liens and Judgments
 Breaks in the Chain of Title



Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The prior versions of the ALTA Owner’s and 
Lender’s policies were from 2006.

 The new policies must be approved in each 
state before they can be used, so title claims 
and litigations under the new policies have not 
begun yet.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Affiliate is defined as an entity: “(i) that is wholly owned by the 
Insured; (ii) that wholly owns the Insured; or (iii) if that Entity 
and the Insured are both wholly owned by the same person or 
entity.”

 Additionally, the definition of “Insured” in an Owner’s Policy 
now includes “the grantee of an Insured under a deed or other 
instrument transferring the Title, if the grantee is an Affiliate . . . ”

 See Shotmeyer v. New Jersey Realty Title Ins. Co., 195 N.J. 72 
(2008) (interpreting a 1981 policy and holding that coverage 
terminated upon the sale of the property from one partnership to 
another despite the fact that the same two brothers controlled 
both).   

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The 2021 Owner’s Policy also removed the requirement 
that the deed to an Affiliate be “delivered without 
payment of actual valuable consideration” for the 
Affiliate to become the Insured.

 The definition of Insured in the Owner’s Policy also 
now includes “a spouse who receives the Title because 
of a dissolution of marriage” and “a transferee by a 
transfer effective on the death of an Insured as 
authorized by law.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Covered Risk 2(a)(iii) of both policies previously included “a 
document affecting Title not properly created, executed, 
witnessed, sealed, acknowledged, notarized, or delivered”
 Now says:  “a document affecting the Title not properly 

authorized, created, executed, witnessed, sealed, 
acknowledged, notarized (including by remote online 
notarization), or delivered”

 Additionally, subsection (vii) adds “the repudiation of an 
electronic signature by a person that executed a document because 
the electronic signature on the document was not valid under 
applicable electronic transactions law.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Covered Risk 9 of a Lender’s Policy also now includes 
the “invalidity or unenforceability of the lien of the 
Insured Mortgage as a result of the repudiation of an 
electronic signature by a person that executed the 
Insured Mortgage because the electronic signature on 
the Insured Mortgage was not valid under applicable 
electronic transactions law.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Schedule B, which sets forth Exceptions from 
Coverage, now states:
 “Some historical land records contain Discriminatory Covenants 

that are illegal and unenforceable by law. This policy treats any 
Discriminatory Covenant in a document referenced in Schedule B 
as if each Discriminatory Covenant is redacted, repudiated, 
removed, and not republished or recirculated. Only the remaining 
provisions of the document are excepted from coverage.”

 Discriminatory Covenant is defined as “[a]ny covenant, condition, 
restriction, or limitation that is unenforceable under applicable 
law because it illegally discriminates against a class of individuals 
based on personal characteristics such as race, color, religion, sex, 
sexual orientation, gender identity, familial status, disability, 
national origin, or other legally protected class.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



ALTA has added language to Condition 8 stating:  
This policy is not an abstract of the Title, report of the
condition of the Title, legal opinion, opinion of the
Title, or other representation of the status of the Title.
All claims asserted under this policy are based in
contract and are restricted to the terms and provisions
of this policy. The Company is not liable for any claim
alleging negligence or negligent misrepresentation
arising from or in connection with this policy or the
determination of the insurability of the Title.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



The Date of Loss will be the date the insured discovers
the defect or, if “the Title to all of the Land is void by
reason of a matter insured against by this policy,” the
insured may choose to use the policy date instead.
If the insurer chooses to defend/prosecute under
Condition 5, the insured may choose to use the date the
action is concluded or the date the insurer received the
notice of claim.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 ALTA has added a new Condition 18, stating: 
ALL CLAIMS AND DISPUTES ARISING OUT OF OR RELATING
TO THIS POLICY, INCLUDING ANY SERVICE OR OTHER
MATTER IN CONNECTION WITH ISSUING THIS POLICY, ANY
BREACH OF A POLICY PROVISION, OR ANY OTHER CLAIM OR
DISPUTE ARISING OUT OF OR RELATING TO THE
TRANSACTION GIVING RISE TO THIS POLICY, MUST BE
BROUGHT IN AN INDIVIDUAL CAPACITY. NO PARTY MAY
SERVE AS PLAINTIFF, CLASS MEMBER, OR PARTICIPANT IN
ANY CLASS, REPRESENTATIVE, OR PRIVATE ATTORNEY
GENERAL PROCEEDING.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 ALTA has amended its arbitration provision to state that: 
“ALL CLAIMS AND DISPUTES MUST BE BROUGHT IN AN
INDIVIDUAL CAPACITY. NO PARTY MAY SERVE AS
PLAINTIFF, CLASS MEMBER, OR PARTICIPANT IN ANY
CLASS, REPRESENTATIVE, OR PRIVATE ATTORNEY
GENERAL PROCEEDING IN ANY ARBITRATION
GOVERNED BY CONDITION 19. The arbitrator does not have
authority to conduct any class action arbitration, private
attorney general arbitration, or arbitration involving joint or
consolidated claims under any circumstance,” and to state that
“[a]rbitration must be conducted pursuant to the Title
Insurance Arbitration Rules of the American Land Title
Association (‘ALTA Rules’). . . . [and] the ALTA Rules
incorporate, as appropriate to a particular dispute, the
Consumer Arbitration Rules and Commercial Arbitration
Rules of the [AAA].”

 This addition is consistent with recent case law upholding the
arbitration provision. See Chassen v. Fid. Nat'l Fin., Inc., 836
F.3d 291 (3d Cir. 2016).

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Previously excluded defects “resulting in loss
or damage that would not have been
sustained if the Insured Claimant had paid
value for the Title.”

 Now says “resulting in loss or damage that
would not have been sustained if
consideration sufficient to qualify the
Insured named in Schedule A as a bona fide
purchaser had been given for the Title at the
Date of Policy.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 This is a new exclusion.
 Excludes coverage for any loss or damage caused by

“[a]ny discrepancy in the quantity of the area, square
footage, or acreage of the Land or of any
improvement to the Land.”

 See Walker Rogge, Inc. v. Chelsea Title & Guar. Co.,
116 N.J. 517, 531 (1989) (“In the absence of a recital of
acreage, a title company does not insure the quantity
of land. Title companies are in the business of
guaranteeing title, not acreage.”).

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Adverse possession
 Tenants with unrecorded leases
 Tenants or other parties with unrecorded options to purchase or 

rights of first refusal
 Neighbors with unrecorded easements on property

 How do policies address them?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 Adverse possession allows a non-owner who has exclusively and
continuously inhabited otherwise neglected property for a certain
period of time to obtain title.

 Different states have different requirements:
 New Jersey: 30 years, with 60 years for “woodlands or uncultivated tracts”

(N.J.S.A. § 2A:14-30)
 New York: 10 years (N.Y. RPAPL § 511)
 California: 5 years, and you must have paid taxes (CCP § 318)

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 A prescriptive easement is similar to adverse possession in that it
allows a non-owner who continuously uses a portion of a property to
obtain rights to the same.

 However, courts do not always require exclusive use. See Butterfly
Realty v. James Romanella & Sons, Inc., 45 A.3d 584, 590 (R.I. 2012)
(“although exclusive use is an element of adverse possession, it is not
necessary for establishing a prescriptive easement.”).

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Leonard v. Pantich, 2020 WL 5049098 (N.J. Super. Ct. App. Div. Aug. 27, 
2020)
 Plaintiff purchased a property in 2006, and obtained a survey that

showed that defendant’s fence encroached on the rear of her property.
 Plaintiff brought an action to quiet title regarding the fence and

driveway, alleging that when defendant “replenished” his stone
driveway located near the front of the parties’ properties, the driveway
was extended across the property line into her property.

 Defendant filed a counterclaim alleging adverse possession or a
prescriptive easement.

 What happened?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court held that the fence encroached
onto plaintiff’s property by under a foot and
the driveway encroached by 3-4 feet, and that
defendant had not adversely possessed the
same.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Valles v. Kim, 2020 WL 5088021 (Cal. Ct. App. 2020)
 In 1999, plaintiffs purchased property burdened by an exclusive

parking easement. However, the deed did not mention the
easement, although the title policy listed it as an exception and
plaintiffs were verbally informed of it.

 Plaintiffs continually used the parking spaces in the easement
for themselves and their tenants.

 In 2015, Defendants purchased the property that benefited from
the easement, and immediately directed plaintiffs to stop using
the parking spaces.

 What happened?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court held that plaintiffs adversely possessed
the exclusive parking easement by using it for 17
years, even if it did not erect any physical barriers.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 If not recorded, a right of first refusal is not enforceable
against bona fide purchasers for value.

 See DD&F Franklin Real Est., L.L.C. v. Hondros, 2016-
Ohio-5858, ¶ 22 (Ohio App. 2016) (“To be free from an
otherwise valid covenant that runs with the land, a
subsequent owner must be a bona fide purchaser without
notice of the encumbrance”); Phipps v. CW Leasing, Inc.,
186 Ariz. 397, 402 (Ct. App. 1996)
(“Phipps’ right of first refusal cannot be enforced against
CWL, a bona fide purchaser for value who purchased
without actual or constructive notice”).

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Parties in Possession Exception is a standard exception in 
Owner’s and Lender’s policies.  

 The exception precludes from coverage claims of loss or damage 
incurred because of “rights or claims of parties in possession of 
the land not shown by the public record.”

 “The rationale for the exception, at least in part, is that possession of
land should put the insured on notice of an adverse interest”
Zimmerman v. Chicago Title Ins. Co., 28 S.W.3d 584, 586 (Tex. App.
1999) (denying coverage and explaining that “[t]he character of
possession sufficient to give an insured notice is that which is open,
visible, unequivocal, exclusive and actual rather than constructive.”).

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Melamed v. First Am. Title Ins. Co., 190 A.D.3d 724 (2d Dept. 2021)
 The insured purchased a property and obtained a title insurance

policy.
 The insured’s neighbor later brought an action claiming that the

neighbor owned a portion of the property via adverse
possession, and the title insurer denied the insured’s claim for
coverage in the action.

 The subject title insurance policy included an exception for
claims arising from the rights of persons in possession.

 What happened?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court found that “[t]he subject title insurance
policy included an exception for claims arising from
the rights of persons in possession. . . . [and the] claim
for possession of a portion of the plaintiffs’ property
by adverse possession was a claim arising from the
rights of persons in possession. Contrary to the
plaintiffs’ contention, there was no other reasonable
interpretation of this exception to the policy.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



1267 Rogers Ave., LLC v. First Am. Title Ins. Co., 67 Misc. 3d 1241(A)
(N.Y. Sup. Ct. 2020)
 The policy at issue included an exception for claims brought by

parties in possession, including easements implied by law, and
attached a survey that described a number of encroachments.

 Thereafter, an adjacent property owner brought an action against
the insured seeking easements by implication over certain areas of
the insured property, as well as an injunction that the insured
could not block a door on the boundary between the
properties. The title insurer denied the insured’s claim for
coverage.

 What happened?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court found that the insured was not entitled to
coverage for three reasons:

(1) the policy included an exception for parties in possession,
which includes easements implied by law;
(2) the survey attached to the policy specifically excepted
certain encroachments, including those at issue in the
insured’s litigation against the neighbor; and
(3) the claims were excluded by Exclusion 3(a) of the policy.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Tritapoe v. Old Republic Nat’l Title Ins. Co., 2020 WL 
1487813 (W. Va. Mar. 23, 2020)
 The insured’s neighbor brought an action against the

insured after the insured allegedly blocked the
neighbor’s access to a common roadway.

 The insured conducted a survey that showed the
common roadway. The title insurer denied the
insured’s claim to defend it in the action with the
neighbor.

 What happened?

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court held that the title insurer had no
duty to defend or indemnify the insured
property owner because the roadway itself
was not part of the insured property, and the
claim was barred by the survey and parties in
possession exception.

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Parker v. Title & Trust Company of Florida, 429 So.2d 1267 (Fl. Ct. 
App. 1983) 

 The Parkers loaned money to EAC in exchange for a mortgage
on property purportedly owned by EAC.

 The title insurance commitment was apparently based on a 
fraudulent warranty deed from Southeastern Aluminum 
Products, Inc. to EAC. 

 The broker who arranged the loan told the Parkers that EAC 
owned 51% of Southeastern and that the purpose of the loan 
was to allow EAC to purchase the remaining 49% of 
Southeastern.

 The title insurer denied coverage to the Parkers because their
lender’s policy contained the parties in possession exception.

 What happened?
Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



 The Court held that “[i]n view of the clear and
unambiguous language of the possession exception
contained in the title insurance commitment, as well
as the rationale for including such an exclusion in a
title insurance policy, we believe that the possession
exception clause in this case excludes from coverage
only those rights or claims by a party in possession
who is not within the chain of title or whose claim is
not based on a recorded deed.”

Nothing in these materials should be relied upon as 
legal advice in any particular matter. ©RDSHP2021



Resolution of 
Liens and Judgments

Luisa Miranda White, Esq. 

Terry L. Fox, Esq.
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Liens and Judgments

 Inter-Underwriter Indemnification Agreement

 Breaks in Chain of Title

 Unreleased Deeds of Trust

 Judgments

 Mechanics Liens

 Lien Priority and Litigation

 Tax Liens

 Lis Pendens

 Springing Liens

39



Inter-Underwriter Indemnification 
Agreement

Agencies Included

 First American Title Insurance Company

 Fidelity National Title Insurance Company

 Commonwealth Land Title Insurance Company 

 Chicago Title Insurance Company

 Old Republic National Title Insurance Company

 Stewart Title Guaranty Company

40



Inter-Underwriter Indemnification Agreement

Items Covered:

 Deeds of Trust

 Liens and Judgments

 Estate Tax Liens

 Federal, State and Municipal Tax Liens

 Capacity or authority to Convey as grantor

 Defective document because of execution, notarization or recording

41



Inter-Underwriter Indemnification Agreement

Conditions:

 Get a copy of the Owner’s Title Insurance Policy 

 Defect cannot exceed face amount of existing policy or $500,000

 Prior policy must be at least 1 year old

 Disclose defect to all parties 

 Get signed acknowledgement by all parties

42



Breaks in Chain of Title

 Missing Signatures
 Deeds of Gift/Quitclaim Deeds

 Tenants in Common Issues

 Name Variations
 Marriage or Divorce Decrees

 Naturalization Certificate

 Name Change Orders

 Missing Documents

43



Unreleased Deeds of Trust

Enforceability – Determine if Statute of Limitations has Expired

 Maturity Listed - VA Code § 8.01-241
 Expires 10 years after maturity

 Add 1 year if the borrower has passed away

44



Unreleased Deeds of Trust

Enforceability – Determine if Statute of Limitations has Expired

 No Maturity Listed - VA Code § 8.01-242 
 Fixed Rate expires 20 years from date of trust, plus 1 year if the borrower has 

passed away

 Credit Line Deed of Trust expires 40 years from date of trust, plus 1 year if the 
borrower has passed away

45



Unreleased Deeds of Trust

Enforceability –Statute of Limitations has not Expired

 Prior Owner Unreleased Trust
 Does the current owner have an Owner’s Title Insurance Policy

 Current Owner Unreleased Trust
 Obtain proof of payment from the title company

 Zero balance letter

 Hire tracking company such as Require

 Need loan number and proof of payment 

 Mers or FDIC search

46



Judgments

Statutory Limitations

VA Code § 8.01-251 A

 Judgments docketed prior to 7/1/21 have a 20 year SOL

VA Code § 8.01-251 C

 Judgement cannot be enforced against property after conveyance is 
more than10 years and transferred for value

47



Judgments

Statutory Limitations After January 1, 2022

VA Code § 8.01-251 A

 Judgments docketed after 6/30/21 have a 10 year SOL, except child 
support will be 20 years

 VA Code § 8.01-251 C

 Judgement cannot be enforced against property after conveyance is 
more than 5 years and transferred for value

48



Judgments

Does the lien attach?

 Confirming Identity

 Check Names

 Confirm Social Security Number

 Verify Date of Birth

 Confirm Addresses

 Confirm Marital Status
 IRS Lien - IRS liens against 1 spouse attach – United States v Craft 535 U.S. 274, 122 

S. Ct. 1414 (2002)

49



Judgment Confirmed

Resolution

 Execute a Continuous Marriage Affidavit stating married and not divorced

 Execute a Judgment Affidavit stating not the same person listed

 Request a payoff and remit payment

50



Mechanic’s Liens
Va. Code § 43-3

 Section A  -- Type of work covered and what it will cover
 Section B - Stormwater facilities, sewers, Condominium Work, Site 

Development 
 Section C – Waivers
 Section D - Requirements
 90 and 150 Day Rule
 Common Problems – Points of Attack/Challenges
 Priority of Liens

51



Mechanic’s Liens

52

§ 43-3. Lien for work done and materials furnished; waiver of right to file or enforce lien.

A. All persons performing labor or furnishing materials of the value of $150 or more, including 
the reasonable rental or use value of equipment, for the construction, removal, repair or 
improvement of any building or structure permanently annexed to the freehold, and all 
persons performing any labor or furnishing materials of like value for the construction of any 
railroad, shall have a lien, if perfected as hereinafter provided, upon such building or structure, 
and so much land therewith as shall be necessary for the convenient use and enjoyment 
thereof, and upon such railroad and franchises for the work done and materials furnished, 
subject to the provisions of § 43-20. But when the claim is for repairs or improvements to 
existing structures only, no lien shall attach to the property repaired or improved unless such 
repairs or improvements were ordered or authorized by the owner, or his agent.
If the building or structure being constructed, removed or repaired is part of a 
condominium…

https://law.lis.virginia.gov/vacode/43-20/


53

§ 43-4. Perfection of lien by general contractor; recordation and 
notice.A general contractor, or any other lien claimant under §§ 43-
7 and 43-9, in order to perfect the lien given by § 43-3, provided 
such lien has not been barred by § 43-4.01 C, shall file a 
memorandum of lien at any time after the work is commenced or 
material furnished, but not later than 90 days from the last day of 
the month in which he last performs labor or furnishes material, 
and in no event later than 90 days from the time such building, 
structure, or railroad is completed, or the work thereon otherwise 
terminated.

Va. Code § 43-4 - Perfection



Mechanic’s Liens54

§ 43-3. Lien for work done and materials furnished; waiver of right to file or enforce lien

Section A - Specifically describes what type of work is covered, and what the lien will cover

…”construction, removal, repair or improvement of any building or 

structure permanently annexed to the freehold…”

…shall have a lien, if perfected as hereinafter provided, upon such 

building or structure, and so much land therewith as shall be 

necessary for the convenient use and enjoyment thereof,



Mechanic’s Liens55

§ 43-3. Lien for work done and materials furnished; waiver of right to file or enforce lien

Section B – Discusses special circumstances 
• Site Development, Stormwater facilities, sewers etc.

• Condominium Unit Work

• Site Development – grading, utilities etc.



Mechanic’s Liens

56

§ 43-3. Section C - Waivers

C. Any right to file or enforce any mechanics' lien granted hereunder may be waived in 
whole or in part  at  any t ime by any person entit led to such lien, except that  a general 
contractor, subcontractor, lower-tier subcontractor, or material supplier may not waive or 
diminish his lien rights in a contract  in advance of furnishing any labor, services, or 
materials. A provision that waives or diminishes a general contractor's, subcontractor's, 
lower-tier subcontractor's, or material supplier's lien rights in a contract  executed prior to 
providing any labor, services, or materials is null and void. In the event that  payments are 
made to the contractor without designating to which lot  the payments are to be applied, the 
payments shall be deemed to apply to any lot  previously sold by the developer such that the 
remaining lots continue to bear liability for an amount up to but not exceeding the amount 
set  forth in any disclosure statement filed under the provisions of subsection B.



Mechanic’s Liens

57

§ 43-3. Section D –

D. A person who performs labor without a valid license or 
cert ificate issued by the Board for Contractors pursuant to 
Chapter 11 (§ 54.1-1100 et seq.) of Tit le 54.1, or without the 
proper class of license for the value of the work to be 
performed, when such a license or cert ificate is required by 
law for the labor performed shall not  be entit led to a lien 
pursuant to this section.

https://law.lis.virginia.gov/vacode/54.1-1100/


Mechanic’s Liens58

§ 43-4. Perfection of lien      and    §43-17 Six Months to File Suit
90 Day Rule –

“…shall file a memorandum of lien at any time 
after the work is commenced or material 
furnished, but not later than 90 days from the last 
day of the month in which he last performs labor 
or furnishes material…”
Va. Code Ann. § 43-4

150 Day Rule –
“no memorandum filed pursuant to this chapter 
shall include sums due for labor or materials 
furnished more than 150 days prior to the last day 
on which labor was performed or material 
furnished to the job preceding the filing of such 
memorandum” 
Va. Code Ann. § 43-4

§ 43-17. Limitation on suit to enforce lien
Currentness

No suit to enforce any lien perfected under §§ 43-4, 
43-5 and 43-7 to 43-10 shall be brought after six 
months from the time when the memorandum of lien 
was recorded or after sixty days from the time the 
building, structure or railroad was completed or the 
work thereon otherwise terminated, whichever time 
shall last occur; provided, however, that the filing of a 
petition to enforce any such lien in any suit wherein 
such petition may be properly filed shall be regarded 
as the institution of a suit under this section; and, 
provided further, that nothing herein shall extend the 
time within which such lien may be perfected.

https://1.next.westlaw.com/Document/N527CF1D0903811DB81959DAE01A337EC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad604ad0000016e0912478c426cc4b9%3FNav%3DSTATUTE%26fragmentIdentifier%3DN527CF1D0903811DB81959DAE01A337EC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=aa53fa5bfa0b0426fdc64e4b94ea4cf7&list=STATUTE&rank=2&sessionScopeId=05c634b914194d1f2a51c88c885b631c83bcfac2acdb842cce9ba405d34a8e86&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_I735773A0967211E99868C0D4B37FEAF4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS43-4&originatingDoc=N527CF1D0903811DB81959DAE01A337EC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS43-5&originatingDoc=N527CF1D0903811DB81959DAE01A337EC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS43-7&originatingDoc=N527CF1D0903811DB81959DAE01A337EC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS43-10&originatingDoc=N527CF1D0903811DB81959DAE01A337EC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


Mechanic’s Liens59

Example

Work begins jan 1. Work End Aug 25

Sept. 1st

Plus 90 = November 30

90 day rule150 Day Rule

March 28   (Aug 25 – 150)
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A. Negotiate a Release – Pay 

B.  Application to Post Bond and Release
Va. Code § 43-71 (before suit)
Va. Code § 43-73 (after suit)

Strategy for 
Resolution



Paying into the Court to 
Release a Lien from Property

61

In any suit brought under the provisions of § 43-22, the owner of the building and premises to which 
the lien, or liens, sought to be enforced shall have attached, the general contractor for such building 
or other parties in interest may, after five days' notice to the lienor, or lienors, apply to the court in 

which such suit shall be pending, or to the judge thereof in vacation, for permission to pay into 
court an amount of money sufficient to discharge such lien, or liens, and the costs 

of the suit or for permission to file a bond in the penalty of double the 
amount of such lien, or liens, and costs, with surety to be approved by the court, 
or judge, conditioned for the payment of such judgment adjudicating the lien or liens to be valid and 
determining the amount for which the same would have been enforceable against the real estate as 
may be rendered by the court upon the hearing of the case on its merits, which permission shall be 
granted by the court, or judge, in either such case, unless good cause be shown against the same by 
some party in interest.
Upon the payment of such money into court, or upon the filing of such bond, as the case may be, 
after the court has granted permission for the same to be done, the property affected thereby shall 
stand released from such lien, or liens, and the money so paid in, or the bond so filed, as the case 
may be, shall be subject to the final judgment of the court upon the hearing of the case on its merits.

Va. Code Ann. § 43-70

Cash – Lien and Costs

Bond – Double Lien and Costs

After Suit Brought



Providing a Bond to the Court to 
Release a Lien from Property

62

§ 43-71. Release of mechanic's lien upon payment into court or filing bond before suit
Currentness

At any time after the perfecting of any such lien and before a suit be brought for the enforcement thereof, the 
owner of the property affected thereby, the general contractor or other parties in interest may, after five days' 
notice to the lienor, apply to the court having jurisdiction of a suit for the enforcement of such lien, or to the 
judge thereof in vacation, for permission to make such payment into court, or to file such bond, as prescribed in 
§ 43-70, which permission, in either such event, shall be granted by such court, or judge, unless good cause be 
shown against the same by some party in interest. Upon the granting of such permission, and the payment of 
such money into court, or the filing of such bond, as the case may be, the property affected thereby shall stand 
released from such lien.
Such money, or bond, as the case may be, shall be held under the control of the court and shall be subject to the 
final judgment of the court adjudicating the lien or liens to be valid and determining the amount for which the 
same would have been enforceable against the real estate in any suit or action thereafter brought for the 
ascertainment of the rights of the parties in interest, with respect hereto, or, shall be paid out and disposed of 
as the parties in interest may direct, in the event the matters in controversy with respect thereto be settled and 
adjusted between the parties without suit or action.
The sureties on any such bond, which may be involved in any suit or action brought under the provisions of 
this section, shall be made parties to such suit or action.

Before Suit

https://1.next.westlaw.com/Document/N5CDFA2D0903811DB81959DAE01A337EC/View/FullText.html?originationContext=document&contextData=(sc.UserEnteredCitation)&transitionType=StatuteNavigator&needToInjectTerms=False#co_anchor_IA9147880967211E99868C0D4B37FEAF4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS43-70&originatingDoc=N5CDFA2D0903811DB81959DAE01A337EC&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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Apply for the Bond

Get Approved

Petition the Court for Permission and set 

Amount 

Acquire the Bond –and file with the court



Bond Applications64

• Financial Documents
year’s worth of financial 
statement for corp or 
personal financial 
statement

• All the relevant court 
documents
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Priority of Mechanic’s Lien

Scope of Coverage 

Mechanic’s Liens Litigation
Glasser & Glasser, PLC v. Jack Bays, Inc. 285 Va. 358, 741 S.E.2d 599 (2013) 
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Sale of the Land ----- How much of the Land?’

• Church was being built on 2.8 acres or 22 acres of land

• Lender’s Argument – Can’t sell the whole parcel,

• Jack Bay’s Argument – Yes, it’s necessary to pay everyone. 

The Commissioner’s report recommended the sale of the whole 
parcel

But There was nothing in the record to explain how much of the land 
came under ‘necessary for convenient use/enjoyment.

With nothing in the record, the commissioner’s recommendation was 
overruled.

Mechanic’s Liens Litigation
Glasser & Glasser, PLC v. Jack Bays, Inc. 285 Va. 358, 741 S.E.2d 599 (2013) 

43-3 …so much land 
therewith as shall be 
necessary for the 
convenient use and 
enjoyment thereof…,
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Priority – ‘The Mechanic’s Lien Leaps to the Head of the Class’

“Commissioner Zelnick reviewed the validity of the liens filed by each of the dozen-plus claimants and 
concluded that “the Claimants' liens, with the exception of the lien filed by Capital Contracting, are valid and 
enforceable, [and] have priority over the ... Deed of Trust.” The Commissioner reasoned that “[p]ursuant to 
Virginia Code § 43–23, there is no priority among mechanic [s'] liens, ‘except that the lien of a subcontractor shall 
be preferred to that of his general contractor....’ ” Accordingly, the Commissioner gave priority to subcontractor 
liens over Jack Bays' lien, and gave priority to Jack Bays' lien over the Lenders' lien. See Code § 43–23.”  Glasser & 
Glasser, PLC v. Jack Bays, Inc., 285 Va. 358, 381, 741 S.E.2d 599, 611 (2013)

• Deed of Trust that was recorded by the lenders on June 27, 2006 sat behind the liens until the building 

was completed

• Commissioner therefore gave priority to the contractors’ liens over the Lender’s lien.

Mechanic’s Liens Litigation
Glasser & Glasser, PLC v. Jack Bays, Inc. 285 Va. 358, 741 S.E.2d 599 (2013) 
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Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)

Lien Priority Disputes 

Background Facts:   

Plaintiff, Atlantic Trustee Services, L.L.C. (“Atlantic”), 

Mr. Milton H. Cortez and Ms. Armida Cortez (“Borrowers”) 
defaulted on a note made payable to Defendant SunTrust. 

On August 5, 2005, Borrowers executed an Access 3 Equity Line 
Account Agreement and Disclosure Statement (“Note”) in the 
principal amount of $220,000.00. 

The Note was secured by a deed of trust granting SunTrust a 
secured interest in real property owned by Borrowers.



69 Lien Priority Disputes 

Background Facts Cont’d:   

After Borrowers defaulted on their payments, the property was 
sold at a public auction by Plaintiff Atlantic. 

Plaintiff was appointed by Defendant SunTrust as substitute 
trustee under the deed of trust. 

Futuri purchased the property for $468,000.00 at the foreclosure 
sale.

The sum of $201,647.94 remains for distribution, the debt owed 
SunTrust having been satisfied. 

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)



70 Lien Priority Disputes 

Background Facts Cont’d:   

At the time of the sale, there were two additional liens against the property. 

Both liens were for loans Borrowers obtained from Wachovia Bank.  (Wells 
Fargo Successor in interest)

The first wells fargo loan in the amount of $415,000.00 was recorded before 
the SunTrust loan, and the second wells fargo loan in the amount of 
$252,007.33 was recorded after the Suntrust loan.

At issue is a ‘Partial Subordination’ agreement (“Agreement”) wells fargo 
executed subordinating its first loan to its second loan.

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)



71 Lien Priority Disputes 

Applicable legal Principals

“A first-in-priority lien thus statutorily survives foreclosure by an inferior 
lienholder to whom it is not subordinated.”
Atl. Tr. Services, L.L.C. v. Cortez, 98 Va. Cir. 182, 2018 WL 6795069, at *4 
(2018)

Virginia is a “race-notice” lien jurisdiction. Cruickshanks v. Permberton Oaks 
Townhouse Ass’n, 512 B.R. 814, 818-19 (Bankr. E.D. Va. 2014)
“As such, it adheres to a first in time, first in right priority scheme.  The first to properly 
record a lien against real property with the Clerk’s Office … has priority over 
subsequently recorded liens. Id.

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I018de8d0f17211e3a65ff369e2cf66c3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&RuleBookModeDisplay=False&contextData=(sc.Default)


72 Lien Priority Disputes 

Wells Fargo First Loan Recorded – Sept 23, 2005 $415,000

SunTrust - Second Loan Recorded – September 30, 2005 
$220,000
Wells Fargo - Third Loan Recorded – October 25, 2006  - for 
$252,007.33.

Subordination Agreement moved $250,000 of that loan to sit before 
the first Wells Fargo loan.

Issue: Is a Partial Subordination Clause Permitted without any 
waiver of priority or security with respect to third parties.

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lien Priority Disputes 

The Partial Subrogation
“In this case, the Subordination Agreement is a short document consisting of six paragraphs. 
Paragraph one details the first transaction between Borrowers and Wells Fargo (“Lender”). 
Borrowers executed a security instrument to secure payment for $415,000.00. The Agreement 
identifies this transaction as “the ‘Original Security Instrument’ ”. Paragraph two describes the 
subject property. Paragraph three describes a second transaction between Borrowers and 
Lender. In this second transaction, Borrowers executed a security instrument to secure payment 
for $250,000.00. The Agreement identifies this second transaction as “the ‘Subsequent Security 
Instrument’ ”. (Compl., Ex. H).
The fourth paragraph reads, “WHEREAS, Lender has been requested to and has agreed to 
subordinate the lien of the Original Security Instrument to the lien of the Subsequent Security 
Instrument. [sic]” (Compl., Ex. H). The paragraph identifies both of the transactions involving 
Borrowers and Lender. It specifies Lender agreed to subordinate the first lien to the second lien. It 
explicitly identifies each lien without making reference to any other liens.

Atl. Tr. Services, L.L.C. v. Cortez, 98 Va. Cir. 182, 2018 WL 6795069, at *4 (2018)

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I018de8d0f17211e3a65ff369e2cf66c3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&RuleBookModeDisplay=False&contextData=(sc.Default)


74 Lien Priority Disputes 

Partial Subordination and Circuity of Liens

The rule of partial subordination is followed in a majority of states. 
Tornar Dev., Inc. v. Friend, No. 14CA0519, 410 P.3d 578, 2015 Colo. 
App., LEXIS 842, at *1 (Colo. App. 2015); VCS, Inc. v. Countrywide 
Home Loans, Inc., 349 P.3d 704, 706 (Utah 2015); Alliance, LLP v. 
Monticello Farm Serv., 7 N.E.3d 355, 356 (Ind. Ct. App. 2014). 

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I018de8d0f17211e3a65ff369e2cf66c3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&RuleBookModeDisplay=False&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397861&pubNum=0004645&originatingDoc=I5de9989009c811e9a99cca37ea0f7dc8&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035806667&pubNum=0004645&originatingDoc=I5de9989009c811e9a99cca37ea0f7dc8&refType=RP&fi=co_pp_sp_4645_706&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_706
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033254762&pubNum=0007902&originatingDoc=I5de9989009c811e9a99cca37ea0f7dc8&refType=RP&fi=co_pp_sp_7902_356&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_356


75 Lien Priority Disputes 

Partial Subordination and Circuity of Liens

The Court referred to this situation as a “circuity of liens.” Bratcher v. Buckner, 90 Cal. 
App. 4th 1177, 1185, 109 Cal.Rptr.2d 534 (Cal. Ct. App. 2001). 

“Circuity of liens is [a] first rate legal puzzle [that] arises when, by agreement or 
otherwise, a superior mortgage is subordinated to another mortgage that is subject to 
intervening liens to which the subordinated superior lien is otherwise paramount.

Circuity of lien results because the prior mortgage is displaced by the subordinating lien 
while apparently retaining its priority over the intervening liens. Thus, a situation is 
created in which each is simultaneously prior and subordinate to the other.

Atl. Tr. Services, L.L.C. v. Cortez, 98 Va. Cir. 182, 2018 WL 6795069, at *8 (2018)

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I018de8d0f17211e3a65ff369e2cf66c3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&RuleBookModeDisplay=False&contextData=(sc.Default)


Lien Priority Disputes 
Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lien Priority Disputes 
Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lien Priority Disputes 

Wells Fargo $415,000 SunTrust $220,000 Wells Fargo $252,007

Before Subrogation

$250k

$252k

$165k $2k

$415k

$250k

After Subrogation

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lien Priority Disputes 

$250k $165k $2k$250k

Why?  To avoid approximately 48k of unsecured debt

The Subordination Agreement ….prevents the deficiency of Wells Fargo's 
second loan from becoming unsecured, while maintaining full recourse 
against the property for the entire amount of both outstanding unsatisfied 
loans, with the exception of $2,007.33 not sheltered by subordination.

2018 WL 6795069 (Va.Cir.Ct.), 6

SunTrust $220,000

Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lien Priority Disputes – Partial Subrogation 
Atlantic Trustee Services, L.L.C. v. Cortez, 98 Va. Cir. 192, 2018 WL 6795069 at *1 (2018)
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Lis Pendens  - 10 years Limitation

§ 8.01-251.

 C. No suit  shall be brought to enforce the lien of any judgment, including 
judgments in favor of the Commonwealth, upon which the right  to issue an 
execution or bring an action is barred by other subsections of this section, nor 
shall any suit  be brought to enforce the lien of any judgment against  the lands 
which have been conveyed by the judgment debtor to a grantee for value, unless 
the same be brought within 10 years from the due recordation of the deed from 
such judgment debtor to such grantee and unless a notice of lis pendens shall 
have been recorded in the manner provided by § 8.01-268 before the expirat ion of 
such 10-year period.

81

https://law.lis.virginia.gov/vacode/8.01-268/


Springing Liens

 A lien on assets of a company that will arise on the occurrence of a specific event.
For example, a loan agreement may include a springing lien that requires the borr
ower to pledge its assets to secure the loan if the borrower's credit rating falls belo
w a specified level.

 This would not be an issue in the sale of property where such a lien existed, it 
might be the case that the ‘event’ had occurred and would require a larger payoff 
than without it.  However, since the title company is going to ask for the payoff 
from the creditor, it is the responsibility of the lender to include any and all payoffs, 
including those that might have increased the original principal debt.

82

http://law.academic.ru/2097/lien
http://law.academic.ru/4729/credit_rating


LOAN AND SECURITY AGREEMENT  from SEC Website

Springing Lien Event and Springing Collateral

https://www.sec.gov/Archives/edgar/data/1311230/000131123016000041/ex101svbloanagree
ment1606.htm

 4. CREATION OF SECURITY INTEREST.

 4.1 Grant of Security Interest. Borrower hereby grants Bank, to secure the payment and performance in full 
of all of the Obligations, a continuing security interest in, and pledges to Bank, the Collateral, wherever 
located, whether now owned or hereafter acquired or arising, and all proceeds thereof; provided, that 
(a) with respect to the Springing Collateral, such security interest shall not be effective unless or until a 
Springing Lien Event has occurred, (b) unless otherwise agreed to in writing by Bank, such security interest 
shall not constitute a cure or waiver of the Events of Default giving rise thereto, and (c) any cure or waiver of 
the Events of Default shall not be deemed a release of Bank’s security interest in the Springing Collateral 
unless Bank otherwise consents thereto in writing.

 Immediately upon the occurrence of a Springing Lien Event, (a) Borrower shall be deemed without any further
action to grant to Bank, to secure the payment and performance in full of all of the Obligations, a continuing
security interest in, and pledge to the Bank of the Springing Collateral, (b) all cash maintained with Bank
pursuant to the requirements of Section 6.6 of this Agreement shall be transferred by Bank (with written
notice to Borrower promptly after such transfer) into one or more restricted or blocked accounts maintained
with Bank, which accounts are hereby pledged to Bank and from which Bank shall have the right to withdraw
funds pursuant to Section 2.4(c) of this Agreement, it being understood and agreed that prior to the
occurrence and continuance of an Event of Default, Borrower shall have the right to withdraw any funds in
such accounts which are in excess of the amounts then required to be maintained in such accounts under
Section 6.6 of this Agreement, and (c) at Bank’s discretion, Bank may take any steps deemed necessary by
Bank in its reasonable determination to perfect and protect its lien on the Springing Collateral, including
without limitation, the filing of UCC financing statements with respect to the Springing Collateral; it being
understood and agreed that Bank will not file any UCC financing statements describing the Collateral until
after the occurrence of a Springing Lien Event.
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Questions? 

Please feel free to contact Terry Fox if you have any questions through his email:

fox@moghullaw.com

Our thanks to attorney Faisal Moghul 

for his valuable insights in preparing this presentation.
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Contact Information

Terry Fox, Partner

fox@moghullaw.com

Michael R. O'Donnell

modonnell@riker.com

Luisa Miranda White

lmiranda@realtytitleonline.com
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