
 
CPSC Mandatory Disclosures of  
Potentially Dangerous Product Defects 
Meeting Reporting Requirements, Leveraging Internal Compliance Programs, and Managing Future Litigation 

Today’s faculty features: 

 

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific 

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10. 

TUESDAY, MAY 22, 2012 

Presenting a live 90-minute webinar with interactive Q&A 

Mark N. Duvall, Principal, Beveridge & Diamond, Washington, D.C. 

Leona Lewis, Corporate Counsel, Best Buy 



Conference Materials 

If you have not printed the conference materials for this program, please 
complete the following steps: 

• Click on the + sign next to “Conference Materials” in the middle of the left-
hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 

 



Continuing Education Credits 

For CLE purposes, please let us know how many people are listening at your 
location by completing each of the following steps:  

• In the chat box, type (1) your company name and (2) the number of 
attendees at your location 

• Click the SEND button beside the box 

FOR LIVE EVENT ONLY 



Tips for Optimal Quality 

Sound Quality 
If you are listening via your computer speakers, please note that the quality of 
your sound will vary depending on the speed and quality of your internet 
connection. 
 
If the sound quality is not satisfactory and you are listening via your computer 
speakers, you may listen via the phone: dial 1-866-869-6667 and enter your  
PIN -when prompted. Otherwise, please send us a chat or e-mail 
sound@straffordpub.com immediately so we can address the problem. 
 
If you dialed in and have any difficulties during the call, press *0 for assistance. 
 
Viewing Quality 
To maximize your screen, press the F11 key on your keyboard. To exit full screen,  
press the F11 key again. 

 

 



CPSC Product Hazard 
Reporting Requirements 
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Beveridge & Diamond, P.C. 
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Overview 

• Background on the CPSC 
• Requirements for reporting substantial 

product hazards 
• How to report 
• Confidentiality and public disclosure 
• CPSC enforcement 
• Product liability implications 
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Consumer Product Safety 
Commission 

 
• Administers the Consumer Product Safety 

Act (1972) and other statutes 
• 5-person independent commission 
• Historically budget-starved 
• Major revisions with the Consumer 

Product Safety Improvement Act of 2008 
• Minor revisions in 2011 
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CPSIA 

• Materials restrictions (children’s products, toys, 
and other articles) 
– Lead content 
– Lead in paint and surface coatings 
– Phthalates 

• Testing and certification 
– Third-party testing for products subject to a children’s 

product safety standard 
– Compliance certificates for products subject to a 

CPSC standard 
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Requirement to Report 
Substantial Product Hazards 

• Consumer Product Safety Act section 15 
– Requires immediate reporting to the CPSC 
– By every manufacturer, distributor, or retailer of a 

consumer product 
– Of information that reasonably supports the 

conclusion that 
– The product creates a substantial product hazard 
– Unless the company has actual knowledge that the 

CPSC has been adequately informed 
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Consequences of Reporting and 
Non-Reporting 

• The CPSC can take a variety of actions in 
response 
– In many cases, no further action 
– Can require public notice, repair, 

replacement, refunds, action plan, 
reimbursement, recall 

• Failure to report as required carries heavy 
penalties 

 Strafford Publications Webinar     
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CPSC Guidance 

• 16 C.F.R. Part 1115, substantial product  
hazard reports 
– Interpretive regulations 

• Recall Handbook (Mar. 2012) 
• Case law 
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Substantial Product Hazard 

• “Failure to comply with an applicable consumer 
product safety rule under this Act or a similar 
rule, regulation, standard, or ban under any 
other Act enforced by the Commission which 
creates a substantial risk of injury to the public” 

• “A product defect which (because of the pattern 
of defect, the number of defective products 
distributed in commerce, the severity of the risk, 
or otherwise) creates a substantial risk of injury 
to the public” 
 

Strafford Publications Webinar     
May 22, 2012 12 



Reportable Conditions 

1. The product fails to comply with 
–  An applicable consumer product safety rule,  

or  
– A voluntary consumer product standard on 

which the CPSC has relied under CPSA 
section 9 

2. The product fails to comply with 
– Any other rule, etc. under the CPSA, or 
– Any other Act enforced by the CPSC 

Strafford Publications Webinar     
May 22, 2012 

13 



Reportable Conditions 

3. The product contains a defect which        
could create a substantial product hazard 

4. The product creates a substantial risk of 
serious injury or death 

– Avoids “defect” admission 
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1.  Failure to Comply 

• With an applicable consumer 
product safety rule 
– Safety standards for bicycle 

matchbooks, cigarette lighters, bike 
helmets, garage door openers, power 
lawn mowers, ATVs, etc. 

• Non-compliance is per se 
reportable 
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1.  Failure to Comply 

• With a voluntary consumer product safety rule 
on which the CPSC has relied under CPSA 
section 9 

• There are many voluntary safety standards 
– But CPSC has “relied” on only 2 under section 9 
– These are identified in Part 1115 Appendix 

• Gasoline-powered chain saws 
• Unvented room heaters 

• Non-compliance is per se reportable 
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2. Failure to Comply 

• With any other rule, regulation, standard, 
or ban under the CPSA 
– Lead paint restrictions 
– Lead content restrictions 
– Hazardous lawn darts, etc. 

• Non-compliance is per se reportable 
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2.  Failure to Comply 
• With any other rule, regulation, standard, or ban under 

any other statute administered by the CPSC, including, 
among others, 
– Refrigerator Safety Act 
– Flammable Fabrics Act 
– Federal Hazardous Substances Act 
– Poison Prevention Packaging Act 
– Virginia Graeme Baker Pool and Spa Safety Act 
– Children’s Gasoline Burn Prevention Act 
– Phthalate restrictions from CPSIA 

• Non-compliance is per se reportable 
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3.  “Defect” Which Could Create 
a Substantial Product Hazard 

• Fault, flaw, or irregularity that causes weakness, 
failure, or inadequacy in form or function 

• Design flaw if operation or use or failure to 
operate creates a risk of injury 

• Can be in product’s contents, construction, 
finish, packaging, warnings, and/or instructions 
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3.  Defect Which Could Create a 
“Substantial Product Hazard” 

• Risk/utility evaluation 
– Kitchen knife is sharp, but must be to function 
– Whether the risk of injury is outweighed by the 

usefulness of the product which is made possible by 
the same aspect which presents the risk of injury 

– Consider utility of the product; nature of the risk; the 
population exposed; obviousness of risk; adequacy of 
warnings and instructions to mitigate risk; role of 
consumer misuse and foreseeability of misuse; 
experience and expertise; case law interpreting 
regulatory requirements & products liability; other 
factors 
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3.  Defect Which Could Create a 
“Substantial Product Hazard” 

• Most defects could present a substantial 
product hazard if 
– The public is exposed to a substantial number 

of defective products, or 
– The possible injury is serious or is likely to 

occur 
• When in doubt, report 
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4.  Unreasonable Risk of “Serious 
Injury” or Death 

• Grievous injury 
• Requires hospitalization 
• Fractures 
• Lacerations requiring sutures 
• Concussions 
• Injuries requiring medical treatment 
• Injuries necessitating absence from school or 

work > 1 day 
• Includes chronic conditions, long-term effects 
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4.  Unreasonable “Risk” of 
Serious Injury or Death 

• Consider 
– Reports by experts, test reports, studies 
– Product liability lawsuits or claims 
– Consumer or customer complaints 
– Quality control data 
– Reports of injury 

• Considerable significance of adverse court 
or jury decisions (consider section 37 
reporting) 
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4.  “Unreasonable” Risk of 
Serious Injury or Death 

• Weigh factors 
– Utility of product or aspect of product causing 

the risk 
– Level of exposure of consumers to product 
– Nature and severity of the hazard 
– Likelihood of resulting serious injury or death 
– State of the manufacturing art 
– Availability of alternative products or designs 
– Feasibility of eliminating the risk 
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4.  Unreasonable Risk of Serious 
Injury or Death 

• Report if a reasonable person could 
conclude, given available information, that 
a product creates an unreasonable risk of 
serious injury or death 

• Considerable weight given to non-
compliance with a CPSC-administered 
standard and violation could result in 
serious injury or death 
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Disclaimers in Reports 

• Report need not admit that the information 
it provides reasonably supports the 
conclusion that its product creates a 
reportable condition 

• May specifically deny that a reportable 
condition is created  
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Who Must Report 
• Subject person – manufacturer/importer; 

distributor; retailer 
– CEO should sign written reports unless delegation on 

file with the CPSC 
– Person knowledgeable of product and section 15 
– Retail or distributor can pass on information received  

• Who obtains information of a reportable 
condition,  
– Including knowledge it would have had if it had 

conducted a reasonably expeditious investigation 
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Where to Report 
• Notify Office of Compliance, Division of 

Corrective Actions, CPSC 
–  4330 East West Highway, Bethesda, MD 

20814  
– (301) 504-0608 
– Strongly encouraged to use web portal, 

https://www.saferproducts.gov/CPSRMSPubli
c/Industry/Home.aspx  

– Can get acknowledgement and copy of report 
as filed, 24 hours a day 
 Strafford Publications Webinar     
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When to Report 

• Make initial report “immediately” 
– Within 24 hours of having information which 

reasonably supports the conclusion that a 
product creates a substantial product hazard 

– Up to 10 days to conduct an investigation of 
whether information is reportable 

– Don’t wait for certainty or injuries 
– If initial report is oral, confirm in writing within 

48 hours (exclude weekends, holidays) 
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What to Report – Initial Report 

• Identify and describe product 
• Name and address of 

manufacturer/importer or, if not known, 
distributors or retailers 

• Nature and extent of possible defect, 
failure to comply, or risk 

• Name and address of person reporting 
• Data for full report if known 
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What to Report – Full Report 
• Name, address, title of reporting person 
• Name and address of manufacturer/ 

importer and of manufacturing plants 
• Product information 

– Retail prices 
– Model numbers, serial numbers, date codes 
– Identifying marks on product and location on 

product 
– Picture or sample 
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What to Report – Full Report 

• Describe nature of defect, failure to comply, or 
risk 
– Provide test results, drawing or other graphic 

depictions 
• Nature of the injury or possible injury associated 

with defect, failure to comply, or risk 
• How the reporting person learned of the defect, 

failure to comply, or risk 
– Attach complaints or reports 

• Total number of products and units involved 
 Strafford Publications Webinar     
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What to Report – Full Report 
• Dates when products and units were 

manufactured/imported, distributed, sold 
• Number of products and units held by 

manufacturer/importer, private labeler, 
distributors, retailers, consumers 

• Changes made/to be made to fix defect, 
failure to comply, or risk + timetable 

• Information given/to be given to 
consumers 
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What to Report – Full Report 
• Explanation of plans for refunds, 

replacement, or repair, and what will 
happen to returned products 

• Detailed explanation and description of 
marketing and distribution of product from 
manufacturer/importer to consumer 

• Upon request, names and addresses of 
distributors, retailers, and consumers 

• Other information as needed 
Strafford Publications Webinar     
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Confidentiality and Disclosure 

• Before the staff makes a preliminary 
hazard determination 
– Not routinely available to public 
– FOIA requests can result in disclosure 
– Can claim identity of reporting company and 

the fact that it is making a report confidential 
– Can claim other information covered by FOIA 

exemptions 
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Confidentiality and Disclosure 
• After the staff makes a preliminary hazard 

determination 
– No CBI for name of reporting company, 

identity of product, or nature of alleged defect, 
non-compliance, or risk 

– That information is available in the CPSC 
public reading room and by FOIA 

– Generally, the CPSC will provide the 
company 30 days’ notice before making 
public 
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Confidentiality and Disclosure 

• CPSIA section 212 directed the CPSC to 
establish a public consumer product safety 
database 
– www.SaferProducts.gov  

• Section 15(b) reports are not included on 
www.SaferProducts.gov     
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Penalties for Non-Compliance 

• Pre-CPSIA 
– $5,000 per until for knowing violation 
– $1,250,000 ceiling for related violations 

• Post-CPSIA (Mar. 13, 2010) 
– $100,000 per unit for knowing violations 
– $15,000,000 ceiling for related violations 

• Increased to $15,150,000 on Jan. 1, 2012 

• 16 C.F.R. Part 1119 has penalty factors 
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Statute of Limitations for 
Failure to Report 

• Five years, with each day a separate 
violation 

• Considered a continuing violation until 
report is made or have actual knowledge 
that the CPSC has been adequately 
informed 
– U.S. v. Advance Machine Co., 547 F. Supp. 

1085 (D. Minn. 1982) 
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CPSC Enforcement of Section 15 

• 2011 – 5 companies, $3.26 million 
• 2010 – 5 companies, $1.85 million 

– Also, 1 federal court settlement, $2.05 million 
• 2009 – 38 companies, $9.8 million 
• 2008 – 23 companies, $3.675 million 
• 2007 – 4 companies, $2.75 million 
• 2006 – 6 companies, $2.3 million 
• 2005 – 6 companies, $8.8 million 
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Recent Settlements 

• Hewlett-Packard, 2012, $425,000 
– Lithium ion battery packs could overheat, cause fires 
– 31 incident reports, 1 injury 
– 31 months from 1st incident report until CPSC report 

• E&B Giftware, 2011, $550,000 
– Exercise balls could rupture or explode, causing falls 
– 44 incident reports 
– 58 months from 1st incident report until CPSC report 
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Recent Settlements 

• Viking Range Corporation, 2011, $450,000 
– Refrigerator doors hinges could detach, causing door 

to fall on consumers 
– 8 incident reports 
– 100 months from 1st incident report to CPSC report 

• Raynor Marketing, 2011, $390,000 
– Office chair bolts for seatback could detach, causing 

falls 
– 28 incident reports, 4 injuries 
– 17 months from 1st incident report to CPSC report 
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Recent Settlements 

• Black & Decker, 2011, $960,000 
– Grass trimmer spool covers could fly off; 

cutting lines could strike user; housing could 
overheat, causing burns 

– 216 incident reports, including injuries 
– 11 months from 1st report until full response to 

CPSC inquiry 
– Limited response to CPSC inquiry criticized 

as incomplete 
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Other Cases 

• Daiso, 2010, $2,050,000 
– Children’s toys with lead paint, lead content, 

and phthalate contents above CPSIA limits 
– Lacked warning labels for small parts 
– Consent decree banned from further imports 

of toys or children’s products 
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Product Liability Considerations 

• Do not concede that report is required by section 
15 due to failure to comply, defect, or risk 
– Denial may be helpful 
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Product Liability Considerations 

• Staff will make a preliminary 
determination of whether the 
product creates a substantial 
product hazard 
– Citable in subsequent lawsuit? 

• Can avoid preliminary determination 
by Fast Track Product Recall 
Program 
– Voluntary recall satisfactory to staff 

within 20 working days of report  
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Product Liability Considerations 

• No abuse of discretion in ruling CPSC staff’s 
preliminary determination inadmissible in 
products liability lawsuit 
– Not a conclusive determination by CPSC 
– Did not mandate any action beyond that already 

underway in voluntary recall 
– Tober v. Graco Children’s Products, Inc., 431 F.3d 

572 (7th Cir. 2005) (Indiana law) 
• No private right of action under CPSA for failure 

to report under section 15 
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Questions? 
 

Mark N. Duvall 
Beveridge & Diamond, P.C. 

(202) 789-6090 
mduvall@bdlaw.com  
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Leona Lewis, Corporate Counsel 
Best Buy 
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• Founded in 1966; based in Minneapolis, Minnesota  
 

• A  $50 billion, Fortune 100 company  
 

• North America’s #1 CE retailer 
 

• 4000+ stores* in Americas, Europe and China 
 

• 180,000 Employees 
 

 
 
 

About Best Buy 

* 2,435 Carphone Warehouse/ stores 
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STORE COUNTS  
BEST BUY 

U.S. 1,102 
Mexico 6 
Canada 71 

BEST BUY MOBILE 
Stand-Alone Stores U.S. 198 
Stand-Alone Stores Canada 15 

FAMILY  OF BRANDS 
The Carphone Warehouse 2,500 
Five Star 171 
Future Shop 146 
Magnolia Audio Video 5 
Pacific Sales 35 

U.S. Websites 
BestBuy.com 
Dealtree.com 
BestBuyBusiness.com 
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 Who is ultimately responsibility for product 
safety in the company? 

 Who makes decisions about product safety 
mitigation in the company? 

 How will decisions about resources be made 
to support risk mitigation efforts? 

 How will reccomendations on people, process 
and technology be made? 
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 Does the company have a current relationship 
with the Consumer Product Safety 
Commission? 

 Does the company have legal counsel 
available that can advise on CPSC matters? 

 How much will the company support 
involvement in product safety forums related 
to the company’s business? 
◦ Trade association product safety committees 
◦ The International Consumer Product Health and Safety Organization (ICPHSO) 
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 Which Countries 
 Which Laws 
 Public Relations 
 Single Global Program 
 Separate Country Programs 
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 Call Centers 
 Employees 
 Company Websites 
 E-Mail 
 Social Media 
 News 
 Vendors 
 Snail Mail 
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 Required Data Elements 
 Resources for Collecting Data 
 Privacy Concerns 
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 What data gets reviewed? 
 Who reviews? 
 Is there an escalation process? 
 Where/How are records kept? 
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 Who makes decisions on when to report? 
 When are reports made? 
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 Created in response to the Civil Penalty against 
Walmart in 2003 
http://www.cpsc.gov/CPSCPUB/PREREL/prhtml03/03118.pdf 

 Presented by the CPSC in 2005 to the Public 
http://www.cpsc.gov/BUSINFO/Retailreport3805.pdf 

 Currently 5 retailers and 2 manufacturers are in the 
CPSC program 

 Reporting system to streamline reporting data to 
the CPSC, but does not solve issues with 
investigating whether a product should be recalled 
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 leona.lewis@bestbuy.com 
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