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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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The CARES Act - Introduction

• The CARES (Coronavirus Aid, Relief and Economic 
Security Act), signed into law on March 27, 2020, 
contained a number of relief provisions relating to the 
taxation of distributions from a qualified retirement 
account or an individual retirement arrangement (IRA) 
• While the relief provisions were well-publicized, the 

following were the two broadest provisions:
• A waiver of the need to receive required minimum 

distributions (RMDs) for 2020
• The ability to receive hardship distributions free of penalty 

prior to reaching age 59 ½, if affected by COVID

• These changes, albeit temporary, came on the heels of 
the enactment of the SECURE Act in December of 2019, 
causing some confusion



The CARES Act - Introduction

• The waiver of RMD is beyond the scope of this 
presentation, as the time for a refund or rollover of any 
waived RMD has passed
• IRS Notice 2020-51 set a deadline of August 31, 2020

• Similarly, the time for withdrawing any COVID-related 
hardship distribution has passed – the last day was 
December 31
• However, this does not mean that an otherwise ordinary 

distribution could not be recast as a COVID hardship 
distribution for reporting purposes

• Unfortunately, the extension of relief by Congress at the end 
of 2020 did not extend COVID-related hardship distributions 
into 2021, but there is always a chance that these could be 
part of any necessary future relief packages, and if so, the 
guidance will likely be the same 



The CARES Act - Introduction

• In addition to the provisions on penalty-free IRA 
distributions, the CARES Act also allowed for an 
extension of time to repay loans from qualified 
retirement plans

• Given the hasty enactment of the CARES Act, much of 
the IRS guidance on administration of the relief 
provisions incorporates IRS Notice 2005-92, which was 
issued to provide guidance on similar relief under the 
Katrina Emergency Tax Relief Act of 2005 (KETRA)

• So, a significant portion of this presentation combines 
the CARES Act guidance with the KETRA guidance to fill 
in blanks



PART I: Distribution Provisions

• Section 2202(a) of the CARES Act generally waives 
the application of IRC Section 72(t) (imposing a 10% 
penalty on distributions prior to age 59 ½) on any 
coronavirus-related distribution to an individual

• The distribution is still subject to ordinary income 
tax, but with the following changes:
• The distribution can be taxed ratably over three 

consecutive years, starting 2020

• The distribution can also be paid back, relieving the tax

• We will look at all of these elements in turn



PART I: What Plans Qualify?

• Penalty-free distributions can be received from any 
“eligible retirement plan,” which generally includes:
• A traditional, SEP, or SIMPLE IRA or individual retirement 

annuity 

• Any 401(a) or 401(k) plan

• A 403(a) or 403(b) plan

• A 457(b) plan maintained by a governmental employer

• Roths are not directly mentioned, but are included 
on Form 8915-E (discussed below), so presumably 
these qualify as well 



PART I: What Individuals Qualify?

• You are a qualified individual if:
• You or spouse have CDC-approved positive test

• You, your spouse, or a member of your household 
experience adverse financial consequences due to:
• Being laid off, furloughed, or having work hours reduced due to 

COVID and/or being quarantined

• Inability to work due to lack of child care from COVID; or

• Closing or reducing hours of business you (or spouse or 
household member) own or operate due to COVID

• Member of household is anyone sharing your 
principal residence and need not be related 



Part I: Is There a Cap?

• Yes.  The maximum penalty-free distribution is 
$100,000, aggregated across all eligible retirement 
plan distributions

• However, this amount does not seem to affect the 
plan loan caps (as discussed below), so a loan could 
also be taken

• Also, this amount does not seem to affect the cap 
on any other penalty-free distributions which may 
be received under IRC 72(t)



Part II: Taxation

• The qualified individual can choose to have the 
distribution taxed in one of two ways:
• Equally (one-third each year) over 2020, 2021, and 2022, or

• All in one tax year (requiring affirmative election out)

• No other allocation may be used – if 3 years are 
elected, exactly one-third must be taxed each year
• Flexibility is achieved through repayment, as discussed below

• Trustee or plan administrator is relieved from 
withholding requirements on distribution
• This doesn’t mean they won’t withhold, so check 1099-R and 

claim refund where applicable (see reporting below)



Part II: Taxation - Example

• Your client receives a $250,000 IRA distribution in 
2020, and is a qualified individual with respect to a 
coronavirus-related distribution.

• Of the $250,000, $100,000 qualifies for tax deferral

• What are the options?



Part II: Taxation - Example

OPTION 1:* 2020 2021 2022

Non-COVID Dist. $150,000 TBD TBD

COVID Dist. $100,000 $0 $0

TOTAL: $250,000 TBD TBD

OPTION 2:* 2020 2021 2022

Non-COVID Dist. $150,000 TBD TBD

COVID Dist. $33,333 $33,333 $33,334

TOTAL: $183,333 At least $33,333 At least $33,334

*assumes no repayments or rollovers



Part II: Taxation - State

• It is unclear whether all 50 states would follow the 
CARES Act deferral – generally where the state 
income is pegged to federal taxable income this 
would not be an issue

• But, you might want to check just to make sure



Part II: Taxation – Inherited IRA

• What if an individual is a beneficiary of an inherited 
IRA, directly or through a trust? 

• If this is the case, the distribution likely would not 
be subject to the penalty anyway

• But, the question is whether tax could be deferred
• Since the CARES Act gives the option to repay the 

distribution as discussed below, it is possible that the 
inherited IRA would not be eligible

• Since a trust is not a qualified individual, the trustee 
likely could not defer tax unless it is a grantor trust with 
respect to a qualified individual (assuming that an 
inherited IRA would qualify)



Part III: Repayment

• For any coronavirus-related distribution (or portion 
thereof), the qualified individual can elect to do the 
following:
• Repay the distribution to the source IRA/eligible 

retirement plan, or 

• Rollover to a different IRA/eligible retirement plan, 
subject to plan terms

• Any amount that is repaid is not subject to taxation



Part III: Repayment - Timing

• Generally, the repayment period starts on the first date 
of distribution, and extends for three years after

• However, repayment is treated as a direct trustee-to-
trustee transfer and thus does not count against the 
one rollover per 12 months limitation

• Note, however, that the three year deadline could go 
beyond the filing deadline for the last return if 
installments are elected
• So, for distribution on December 31, 2020, you would have to 

file the tax return with the final installment by April 15, 2022 
(plus extensions), but you would have until December 31, 
2022 to repay



Part III: Repayment - Filing

• We will discuss filing procedures below, but repayment 
may require filing amended returns

• For example, if you taxed everything in 2020, then 
repaid in 2022, you would have to file an amended 
2020 return and claim a refund

• If you taxed everything in installments and then repaid 
after the 2022 return was filed, you would have to file 
amended returns for 2020, 2021, and 2022 and request 
refunds for all three years

• There are many hybrid approaches to this as well, as 
the CARES Act and IRS guidance do not mandate the 
repayment amount or percentage 





Part III: Repayment - Allocation

• IRS guidance incorporates, by reference, Notice 2005-
92, examples 4.E, 4.F, and 4.G

• Repayment is easy when entire distribution is taxed in 
2020 – you simply amend the 2020 return or report the 
repayment on the return (if repaid prior to initial filing)
• KETRA required issuance of a 1099-R, even for repayment, so 

the distribution and repayment must still be reported 

• See below for the filing requirements

• When three-year tax inclusion is used, the qualified 
individual may carry forward or carry back any 
repayment



Part III: Repayment - Allocation

• As a continuation, the examples from Sections 4.E, 
4.F, and 4.G of Notice 2005-92 appear to set forth 
the following ordering rules:
• For any year, first reduce the current year’s taxable 

portion of the distribution (but not below zero) by the 
amount of the repayment

• For any excess:
• In 2020, carry it forward, apply it first to 2021 and then (if 

necessary) to 2022
• In 2021, you can elect to carry forward or carry back after 

reducing the 2021 taxable portion of the distribution – it is 
probably best to reduce 2022 to zero before carrying back

• In 2022, you must carry back after reducing the 2022 taxable 
portion of the distribution



Part III: Repayment – Examples

• Client elects to have entire $100,000 distributed 
taxed in 2020.  Let’s see what happens if 
(hypothetically) the following happen:
• Example 1: $60,000 is repaid in 2020, and then no other 

repayment occurs
• Example 2: $60,000 is repaid in 2020, and then $40,000 

in 2021
• Example 3: $30,000 is repaid in 2021, and then $60,000 

is repaid in 2023

• REMEMBER that for all amended returns, you must 
file within three years of the later of the April 15 
due date or the date of actual filing on extension 



Part III: Repayment – Example 1

• Example 1: $60,000 is repaid in 2020, and then no 
other repayment occurs (ultimately $0 is taxable)
• $40,000 of the $100,000 distribution is taxable in 2020

• Since repayment occurred in 2020, before 2020 return 
was filed, no amended 2020 return is needed



Part III: Repayment – Example 2

• Example 2: $60,000 is repaid in 2020, and then 
$40,000 in 2021 (ultimately $0 is taxable)
• $40,000 of the $100,000 distribution may be taxable in 

2020, depending on timing of 2020 return filing
• Since $60,000 repayment occurred in 2020, before 2020 

return was filed, no amended 2020 return is needed
• If $40,000 is repaid in 2021 before filing (plus 

extensions) of 2020 return, no amount is taxable on 
return

• If $40,000 is repaid in 2021 after filing, then $40,000 is 
taxable on initial 2020 return, and amended 2020 return 
must be filed to reduce 2020 taxable amount to zero and 
seek refund



Part III: Repayment – Example 3

• Example 3: $30,000 is repaid in 2021, and then $60,000 
is repaid in 2023 (ultimately $10,000 is taxable)
• Either $70,000, or all $100,000, is taxable on 2020 return 

depending on timing of 2020 return filing
• Repayment of $30,000 in 2021 before 2020 filing means $70,000 is 

taxable
• Repayment of $30,000 in 2021 after 2020 filing means $100,000 is 

taxable on initial return, and amended return is needed for to 
reduce 2020 taxable amount to $70,000 and seek refund

• For 2023 repayment, need to check if it is eligible (within 
three years of first unpaid distribution bringing you to 
$100,000 total) 
• Amended 2020 return needed to reduce 2020 taxable amount to 

$10,000 and seek refund



Part III: Repayment – Examples

• Assume the same facts as above, except that the 
client now uses the three-year tax inclusion

• For each scenario, it is easier to chart the optimal 
outcome, using our assumption that maximum tax 
deferral is optimal

• Same general timing rules apply when comparing 
the repayment date to the filing date with regard to 
amended returns and refunds sought



Part III: Repayment – Example 1

• $60,000 repayment in 2020

Results 2020 2021 2022

Taxable Dist. $33,333 $33,333 $33,334

Repayment $33,333 $26,667* $0

TOTAL: $0 $6,667 $33,334

*carried forward from 2020 repayment



Part III: Repayment – Example 2

• $60,000 repayment in 2020, and $40,000 
repayment in 2021

Results: 2020 2021 2022

Taxable Dist. $33,333 $33,333 $33,334

2020 Repayment $33,333 $26,667* $0

2020 TOTAL: $0 $6,667 $33,334

2021 Repayment $0 $6,667 $33,334**

2021 TOTAL: $0 $0 $0

*carried forward from 2020 repayment
**carried forward from 2021 repayment



Part III: Repayment – Example 3

• $30,000 is paid in 2021 after 2020 filing deadline, 
and then $60,000 is paid in 2023

Results: 2020 2021 2022

Taxable Dist. $33,333 $33,333 $33,334

2021 Repayment $0 $30,000 $0

2021 TOTAL: $33,333 $3,333 $33,334

2023 Repayment $33,333* $3,333* $23,334

2022 TOTAL: $0 $0 $10,000

*carried back from 2023 repayment



Part IV: Tax Reporting – In General

• Tax reporting really has two prongs:
• Avoiding the 10% penalty; and
• Making the election to tax the COVID distribution in full in 2020, or 

spread it into 2021 and 2022

• For penalty-avoidance, Forms 1099-R and 5329 are used

• For tax deferral, Form 8915-E is used
• You will likely have to file the 2021 and 2022 series of Form 8915-E 

• For repayments, amended 1040-X is used, but future 2021 
and 2022 series of Form 8915-E may be required
• Instructions indicate that amended 8915-E is required if carrying 

repayment back to 2020 after 2020 filing
• You WILL NOT use disaster-related distribution forms for 2021 and 

2022 (if there is an 8915-F and 8915-G? These are used only for 
later disaster distributions and not for any deferred or repaid 
coronavirus-related distributions)



Part IV: Tax Reporting – Penalty

• What is on the Form 1099-R received by the client? 



Part IV: Tax Reporting – Penalty

• Forms 1099-R issued to the client should be 
checked – what distribution codes are included in 
Box 7?
• If anything other than 1 is indicated, this is good, but if 

“1” is indicated (for early distribution – no known 
exception), corrected 1099-R should be requested to 
indicate code of “2” or “7” 

• Whether or not a corrected 1099-R can be obtained, it 
may be a good idea to file Form 5329 if the distribution 
is an early distribution 



Part IV: Tax Reporting – Penalty

• Use Part I of Form 5329 to clarify no penalty if 
wrong 1099-R code is used

• Indicate exception number 12 on second line of 
Line 2



Part IV: Tax Reporting – Distribution

• Start with Form 8915-E, noting that it is still in draft 
form (the final form has not yet been published by the 
IRS

• Preparation notes:
• Note that there are separate parts for IRA distributions and 

non-IRA distributions – you may need distribution source info 
from client

• Note that this form reports ALL disaster-related distributions, 
so check to see if client has carryover disaster distributions 
from prior years that are taxable in the current year 
• These do not reduce the amount of eligible coronavirus-related 

distributions 
• The 2020 form only contemplates coronavirus-related distributions



Part IV: Tax Reporting – Distribution

• In Part I, reconcile regular and COVID distributions



Part IV: Tax Reporting – Distribution

• In Part II, carry only taxable non-IRA distributions to 
Form 1040, Line 5b 

• Note that you must elect out of 3 year taxation, and 
election must be consistent for IRA/non-IRA



Part IV: Tax Reporting – Distribution

• In Part III, carry only taxable IRA distributions to 
Form 1040, Line 4b 



Part IV: Tax Reporting - Repayments

• As noted above, you will have the following filing 
obligations for repayments:
• Amended 2020 8915-E for repayments carried back to 2020 

• Future 2021 and 2022 8915-E for repayments credited to 
later years, if no election out of 3-year taxation

• For the sake of time, we will not get into the 
reconciliation of repayments, but note that these must 
be reconciled with all rollovers and nondeductible IRA 
contributions 

• IRS Form 8606 works through these issues, and must be 
completed prior to filling out Part III of Form 8915-E





Part V: Loans

• The CARES Act also expanded provisions relating to 
loans from eligible retirement plans 
• Loans from IRAs not permitted under the Code and are 

taxed as distributions if not rolled over within 60 days

• The relief applies to new loans, and existing loans

• The loan relief (much like the allowance of 
distributions and repayments, as discussed below) 
is optional for plan administrators



Part V: Existing Loans

• If a loan meets the following conditions, the due 
date may be delayed by up to one year
• Loan was outstanding on March 27, 2020

• Any repayment on the loan is due between March 27, 
2020 and December 31, 2020

• Same qualifying standards apply as for coronavirus-
related distributions 

• Interest still accrues during delay period
• Loan reamortized as of January 1, 2021



Part V: New Loans

• Plan administrators may also increase the loan limit 
for individual plan participants 

• Maximum increased loan limit is lesser of:
• $100,000 (minus outstanding loans of plan participant), 

or

• Participant’s vested benefit under the plan

• Same qualifying standards apply as for coronavirus-
related distributions 



Part VI: Plan Amendments

• For plan administrators of eligible retirement plans, as 
noted above, there is no requirement that they allow 
distributions, repayments, or loans
• Plan administrators may rely on participant’s 

certification of qualification for coronavirus-related 
distributions and/or loans
• For those who wish to do so, the plan may need to be 

amended to permit:
• In-service distributions
• Loans, or higher loan limits
• Rollover distributions for repayments of coronavirus-related 

distributions, or waived RMD’s, from the plan or from any 
separate plan or IRA

• Waiver of RMD for 2020



Part VI: Plan Amendments

• Where plan amendments are required, such 
amendments need not be made until the end of 
the 2022 plan year

• For governmental plans, this deadline is extended 
to the end of the 2024 plan year

• See IRS Notice 2020-51, Appendix, for sample plan 
amendment 



Part VII: Miscellaneous

• For clients with a 72(t) “substantially equal 
payments” status under IRA, coronavirus-related 
distributions are not treated as a change in the 
substantially-equal payments 

• For clients with waived RMD, special reporting may 
be required 
• Note that 50% tax applies to undistributed RMD

• May be safe to complete Part IX, Line 52 of Form 5329 
and file with the 1040 to note waived RMD 

• For repaid waived RMD, treat as normal rollover



Part VII: Miscellaneous

• Keep in mind that the SECURE Act is also in place, 
which enacted some changes to be aware of for 
filing purposes (and balanced with coronavirus-
related distributions) 

• No IRA that was in distribution status on December 
31, 2020 is affected

• However, you may have to take a second look at:
• Clients reaching new required beginning date
• Clients who are beneficiaries of any inherited IRA 

• These changes may have to be balanced with 
CARES Act relief



Part VII: Miscellaneous

• General SECURE Act changes:
• Required beginning date is now April 1 of calendar year 

following year of 72nd birthday (used to be age 70 ½ )
• Lifetime inherited IRA stretch now limited to disabled or 

chronically ill individual, older individual, spouse, or 
child (not grandchild) under the age of majority (age 18-
26?)
• Trust look-through rules still apply

• All other individuals and qualifying look-through trusts 
subject to 10-year rule

• 5 year rule still applies to payments to entity or non-
lookthrough trusts 



Part VII: Miscellaneous

• SECURE Act still allows spousal rollover, with the following 
changes:
• If spouse chooses rollover, spouse gets benefit of later required 

beginning date (age 72)
• If spouse chooses inherited IRA, spouse gets benefit of deceased 

spouse’s later required beginning date (age 72)
• If spouse chooses inherited IRA but dies before required beginning 

date, spouse treated as owner of IRA for purposes of distributions 
to beneficiaries

• If amounts are payable to children as beneficiaries, and then to 
spouse when children reach majority, these amounts are treated as 
being paid to spouse
• Treasury may later issue regulations on this point

• Presumably this would waive 10-year rule at child’s attainment of age of 
majority, with the benefit of the minor child’s life expectancy being used 
for RMDs, but we will have to wait for regulations



Part VII: Miscellaneous

• Differences in payouts
• RMD is only required when there is a life expectancy 

payout
• For 10-year rule and 5-year rule, there is no required 

distribution until 10th or 5th year, other than any RMD 
that was payable in the year of the IRA owner’s death

• 10-year and 5-year rule require lump sum IRA 
distribution no later than December 31 of the year 
containing the 10th, or 5th, anniversary of the owner’s 
death
• However, the 10-year rule can also apply at the death or 

attainment of majority by an eligible designated beneficiary, in 
which case the lump sum appears to be payable by the 10th

anniversary of such triggering event and not December 31



Part VII: Miscellaneous

Payments after 
death of owner

There is no EDB* 
or DB**

There is a DB but 
no EBD

There is an EDB

Owner has 
reached RBD (April 
1 of year following 
72nd birthday) 
before death

Owner’s remaining 
life expectancy, 
even if shorter or 
longer than 5 years

10 years Longer of Owner’s 
remaining life 
expectancy or EDB 
remaining life 
expectancy

Owner has not 
reached RBD 
before death

5 years 10 years EDB remaining life 
expectancy (10 
year rule applies at 
death of EDB)

*eligible designated beneficiary, as defined in SECURE Act
**designated beneficiary, as defined in IRC 401(a)(9) and Treasury Regulations



QUESTIONS?

• Send questions to gbridgers@hutchinslaw.com

• Thank you! 


